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PREFACE TO THE THIRD EDITION. 

— f— 

Not only have I thoroughly revised these Commentaries, 
but Vi Y} many references to reported cases and to Statutes 
— especially th^ Criminal I^w Consolidation and Amend- 
ment Acts — liave been added m this Edition. I rejoice 
also to sa\ that the Index of the Work, which ha<i been 
found defect iv( , has ])een entirely recast, and much extended 
and unproved under the kind superintendence of my k^amed 
friend, Mr Oeai> of the Midland Circuit. 

ifvitrt the alx<ie bnef announcement, this volume is again 
submitted to the indulgent consideration of the Profession. 

ft ft 

Temple, 

Jidy WK 1S64, 




PREFACE TO THE SECOND EUDJTIoM. 


The first issue of th<*se CVunmMitarics having befett* te- 
hausted, they are agaiu, iu a revised form, offered to the 
Studi‘ut — that portion of the Work which wm originally 
prep.*r<vi by my friend Mr PiliLli» Frakcis^ of the Middle 
Tciiipk, ha\m^ be# h c lifcd b\ him 

Altluuigh the bulk of th* volume has, by an tmjHOved 
arrangement of th» t\|>% 1it*a materudly reduc^-d, its a<rtttal 
contents have, bv the inseiti»>!i ot reported cases up to the 
lutc‘‘t moment, been iniub augtneuUsl 

It is my onniest hope that thev^e C ommoiuarie**, the etemesb* 
taiy rhuniot# r ol vhich is still preSi.TV»H] to them, may aid, ilk 
some flight doeic<% plt•glo^s of Legal Eclucatiosi and tike 
a<i\anccmom <it Legal Sokiuv 

HKRBERT BIUK>M 

XBMrtJ:. 

Jtutuaiy Ittf IMl. 



PEEFACE TO THE FIRST EDITION. 


This Woik has beeu >%ith a Mew to filling hat 

hMB long appeared to mv a Vi>id in Legal 4iit(^rature, iti« aim 
being to present e^pl^ul^lt»»ry cominenis on the Law, ilhistratcd 
by Cases, std(‘ctc(i in sufficient nwinhiT and with sufficient rare, 
to enable the readier tt» pni-sne f*)r himsi If in th‘t!al the matters 
debated or touohotl ujk>ii ni the text In tin choice of topics 
for discussion, I im\t* beMsgiude*! in part b\ JUi i>xaTiiinafion 
of Standard Trenti^**^ but \H iin>re niatoruiUy b> an * x- 
perience of tbre<i years, dcvoUtl almost <*xclusi\el\ to the 
delivery of Ijoctures upon the heading bninches and depart* 
meuts of our Coniinon WhiKt thus (‘ni»ac:ed in tra(‘ing 

out its prill* ipJes and ifidicatiiig its practice, in> attention 
baa lx*en jx?T|>etiKil!y *lirecttd t*» jniints of fliffimilty or in- 
terest, liiifx^mtively needing elucidation, which lm<l previously 
escaped my notice; on all sueh jioints, whu*l>, ns they pre- 
sented th<=»inrtelves, vrere fnuu tune t«» time Kcrujmloudy uotcnl 
down, J have lu the ensuing jiages alteiii])!* t{ more or leas 
Mly to throw' light But la^shlcs thn, 1 ha\o, during the 
period referred to, uece-ssaniy applir*d myself to a diHgent 
scrutiny of decided cases, and to the task, by no incans light 
er eiUQr^ of dioosing therefrom such as K4K?raed s{M cmlly 
«ds|iied for educationa] piii|>o*K*s, for assiKting towards the 
intai|tte>latii>n of important statutes, or for fixing in tlie tnlnd 
aod eorrect Appr«>h.>nBiim of axioms ami 
d ocilin e a . Of «ucb easea many have boon ahatractoil in tlie 
text of fltk Woric ; others bavr- lieen sufsg;*jHtcd for porusat in 
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thd wteHf wherein atio decndioiia of minor importanco Iwe 
throughout been so far arranged and dassiEed, that, they 
may readily be consulted in such manner virtually to 
amplify the scope and proportionately to extend the useful- 
ness of the Volume. To bim who has not, before <ii>euing 
it, seriously concerned himself aith the study o( the Law, I 
would offer one suggestion, that, avoiding technicalities and 
details, ho should in the first instance fanuliarise himself 
with its more inviting portions, particularly with the Intro- 
ductory Cliapter of each Book, and witli the sub-divisums 
of Book I , in wluc h the nature of Legal Rights, enforceable 
by action, and of Extraordinary Remedien, is treated of (a)* 

In tluse days of legislative actmly and legal change, 
spe<ual difficulties have to be encountered by a professional 
writer. On him, pt^rchance, is cast the duty of interpreting 
euaotinents vliiih have not previously bes n judicially con- 
sidc rul, or of re-shapiug, uMuodelling, and re-ananging his 
niatenaL when thev had i^ell mgh Ikhu fimUi} 

Huch difiiculties I haw found myself much einUanassed , 
the greatest of them, ho'wever inraw >neil b} llu of 

th<' Comniou Piooedure Act IhH, haw I tnist, Uhui 

wholly bumiount<»d by a delav in ]»nuting home portion t*f 
the mauusenpt affects hI by it — a delay which ev mutually 
necossitateil the inti'rpoiatnm of lettered pages toivards the 
end of Book I 'Pliat jiailtcular part of the Volume just 
referred to, extending from p 112 to p. Sofiu, has be^ pre* 
parw> by my friend Mr. Philip FranciK, of the Middle Temple 
(already &vounibly known to the Profeasioii by his Oommon 
Law Procedure^;, who has dei^oted to it several months of 
the most patient and unsparing lalxiur For the a«staiice 

(«) TIm tNulw thoiilS p»rh«}Mi N» «p|iniM< that tkm taw of lAflKlloril saA 
TsBMit ii •xclndsd flmii in tlM fir m u t FstuBM; ■» tiwft s pl 

•Umanttiy wocic oa thst sahpcl luivliig very imatly s pi ns P i d ftsm HwpMi 
srthsUttlMfiiiaiCr J. W. Mill, edHsd by llr. 





'UMi# liM4#r6d> I would here express my acknowledgments ; 
ite after careful examination — especially of the 

on Pleading and the Practice connected therewith-^ 
I folly sensible^. 

"With one word more, I may coiicliido. Jf it he true thst 
Xmm is really ^^ol 1 hy to bo callo*! a Soionc'o — ^if it be ti tie that 
Lax 68 t RATIO MKVSQl’E s^vriEXTis lui jubt'lHium oi ail dotor 
rendum idouta —if, further, ae aio justjfiod in aiHmiing tlnit 
potiuB iguorontis jun- ost qiiam s< joutin — is it 

indeed tain or itu t<» tiofK* that >» sound knowtfdgc 

of Legal PruKiplefi niav gi uUiatly Iw' dt^ddcMuted by and 
spread amonsrst tbi* cdiu’atoti t l.isvi ^ /.t tins l'«rttnlry ^ it 
ftitile or unwiM* to pro<ltc«tt that much and oiidining goot] 
ftoold tiituco result ? As loq »rds m\stJt iiumi incen- 
tive to tl»e pn pinilion <>f tlicM* (\intiut h-i,- Ixvii a 

dttsiro to i\ <* jiituiunn nt td <^11011 <n<l. the con><'ious- 

noss of }la^ inti done s<v- man} tie «hght»'«tt di‘gr» e — v^uuld 

amply comjK n^hito fi,r pa-<t lalnuir 


Temple, 

Decemher la<A* lS 5 Ji, 


liKRBEirr BHOOM 
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BOOK I. 

LEGAL RIGHTS AND REMEDIES. 

In this Book an inquiry has been instituted into the nature 
of Legal Rights and R emedies, that is, of rights which may be 
investigated, and rem edies which may be applied, in Courts of 
Law. During the prosecution of this inquiry, I have, indeed, 
diverged occasionally from the direct road, in order that some 
collateral matters of interest and importance might be, — 
if not considered with the attention which they deserve, — at 
all events, suggested for further examination, and partially 
explained. 

I have commenced with a definition and a brief statement 
of the component elements of Common Law. I have then 
proceeded to sketch out the history of our Superior Courts of 
law, to define the actual boundaries of their jurisdiction, and 
to offer some remarks touching their constitution, and gene- 
rally as to the mode in which business is conducted in them. 
With a view to rendering this part of my subject more com- 
plete, I have in a separate section briefly indicated the extent 
of jurisdiction exercised by the County Courts. 

In the Third Chapter of this Book I have examined at 
some length the characteristics of actionable wrongs or inju- 
ries ; I have explained thgir nature, and shown how a line 
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may be drawn, separating apparent and prmd facie merely 
from real rights of action. I have, moreover, pointed out 
various classes of cases in which our law, influenced by 
weigh ty considerations, declines to give redress, even though 
positive damage has been caused to an individual by th e 
t ortious act or negligence of another . It may be well to add, 
with reference to this part of my subject, that a classification 
of rights of action, more minute and philosophical than has 
been here thought necessary, will be attempted, when I come 
to treat, in the Second and Third Books of this work, of 
Contracts and of Torts respectively. I conceive it to be 
essential, however, at the very outset of Commentaries, 
however elementaiy, upon our Common Law, to give some 
idea of the nature of a legal injmy and of a right of 
action^ and to afford some insight into the principles which 
^ectit . 

The Fourth Chapter of this Book has been devoted to a 
concise view of the Proceedings in an Action at Law, from 
the first issuing of the writ of summons down to final judg- 
ment and execution thereupon, together with a notice of the 
mode of Procedure in the County Courts ; and in the Fifth 
and concluding Chapter, I have inquired concerning the 
nature and applicability of those Extraordinary Remedies 
which are someti mes afforik d by our law in lieu of, concu r- 
rently with, or in a^^n % Kedresg by ActiojL. 
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CHAPTER L 

COMMON LAW — WHAT — OF WHAT ELEMENTS COMPOSED. 

Municipal Law in its highest and widest sense comprises 
all those rules, written or traditionaiT. which have been laid 
down for the guidance of the community, and to which its j 
members must, if they would avoid penal consequences or! 
civil liabilities, more or less stringently devised, necessarily 
conform. 

The word law,’’ indeed, ex vi termini, impUes a sanc- 
tion (a). Laws must be imposed by some adequate power (5), 
and in civilised commimities, at all events, they are in theory 
certain and determinate, for misera est servitus ubi jm est 
vagum ant incertum (c). According to a well-known defi- 
nition, municipal law is, in such communities, a rule of civil 
c onduct prescribed by the supreme power in a state com^^ 
manding what is right, and prohibiting what is wrong ” (cf). 

The term common law ” will be used in this volume to 
signify that particular portion of municipal law which is 
administered by the common law tribunals. It is composed 
o f two elements or materials, the lex scrvpta, and the lex 
non scrivta. 

The lex scripta comprises the statute law of the la^, the 
duty oTmt ei^reting which devol v es upon the judges^(e), who 

{a) “Law” is defined as “anything jus proprium ipsius civitatis. I. 1. 2. 
laid down, sc. as a rule of action ; a 1. ; Dig. 1. 1. 9. 
rule imposed, fixed, or established, de> (c) 4 Inst. 246. 

creed or determined :** Richardson Diot. {d) 1 Bla. Com. 44; I Kent, Com. 

ad voc. 10th ed. 602. 

(6) Quod quisque populus ipse sibi {«) See per Eyre, C. J., Jt, v. TooJet, 
jus constituit, id ipsius proprium civi- 25 How. St. Tr. 726. 
tatis est, Tocaturque jus oiTile, quasi 
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are guided in such interpretation by various recognised rules 
or canons of construction, of whic h t he primary, or, as it ha^s 
been c alled, the " golden ” rule, has been thus expressed- — 

t^ive to all ;^e words of an Act of Parliame nt their plai n 
and ordinary meaning, unless such a construction leads to 
absurdity or injustice ’’ (/) ; and thus, to give to the word s 
used by the legislature their plain and n atural meaning , 
u nless it is manifest, from the general scope and int entionj)f 
t he statute, injustice and absurd! ty jvould result fro m so con - 
s tming them ” (g). 

The rule, says Parke, B., in Perry v. Skinner Qi), by which 
the Court is to be guided in construing Acts of Parliament, 
is to look at the precis e words used, and to const rue them in 
their ordinary s ense, u nless this constr uctm n would lead to 
a ny absurdity or manifest injustice ; and if it shoul d, so to 
vary and modify the words as to avoid that which it cer- 
ta inly could n ot have been t he intention of the legis lature to 
effec t {i). 

So, in Miller v. Salomons (k), we find the same learned 
Judge observing, that words whtch are plain enoug h m 
t heir ordi n aiy sense may, when t hey woul d inv ol ve any a b- 
s urdity, or inconsistency, or repugnance to the clear intention 
of the legislature, to be collected from the whole of the Act 
or Acts in pari m aterid to be construed with it, or other 
legiti mate grounds of in teipretati on, be m odified or a ltered 
so as to avoid that absu rdity, incon sistency, or repugnance, 
but no further for then the Court may predicate that 
the words never could have been used by the framers of 


(/) Per/em«, C. J., Coitrique v. 
Page, 13 0. B. 463-4 ; Judgm., Mac- 
dougaU v. Paterton, 11 C. B. 769. 

ig) Per Jervis, C. J., Mattison v. 
ffart, 14 C. B. 385 ; per Burton, J., 
Warbwrton v, Loveland d, Jvie, . 1 
Hudi. A Br. 648; per Maule, 3,, 
Qithor Y, Cajpper, 15 C. B. 706. See 


Eastern Counties R. C* t. Marriage, 
9 H. L. Ca. 32 ; S', a, 2 H. & N. 625. 

(h) 2 M. & W. 476. 

(i) Adopted per Williams, 3., Mid- 
land R, 0., app., Pye, reap., 10 C. B., 
N. a, 194. 

{h) 7 Exch. 546. 
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the law in their ordinary sense, and t he strict grammatical 
construction will bend to the obvious intention of th e 
legislature ( Q. 

It would seem, however, according to some authorities, that 
the application of this rule must be confined to cases where 
the incongruity ” or absurdity in question arises mani- 
festly within the particular enactment (m), ex. gr., so as to 
render it nugatory or self-contradictory ; and that the Court 
cannot construe plain and unambiguous words in other than 
their literal and ordinary sense, merely because, in their 
opinion, such a construction may lead to an absurdity,’’ or 
even to manifest injustice ” (n), though it is admitted that 
“ words may be modified or varied where their import is 
doubtful or obscure ” (o). 

The embarrassment often experienced in applying the 
golden ” rule for the interpretation of Acts of Parliament 
results, of course, from the difficulty of keeping within the 
line which, under our administrative system, separates the 
office of declciring the law from that of making it. 

^ In theory, the distinction just adverted to is clear and weU 
marked ; in practice, it is difficult to observe , — judicis est jus 
dicere, non jus dare. It is the province of the statesman, not 
of the lawyer, to discuss, and of the legislature to determine, 
what is best for the public good, and to provide for it by proper 
enactments. It is the province of the J udge to expound tl^ 
law only : th e written, from the statutes ; t he unwritten law , 
from the decisions of his predec e ssors and of the ex istmg 
Courts, c fr from text writers of acknowledged authority, and 
upon the principles to be clearly deduced from them by sound 


(I) See also per PollocJCf C. B., 
Watiff/t y. Middlfton, 8 Exch. 357 ; 
per Mauhy J., Arnold ▼. Midge, IS 
C. B. 763 ; per Martin, B., Att.-Gen. 
V. Hallett, 2 H. & N. 874 ; per Lord 
Camphell, C. J., 8 E. & B. 875-6. 

(s») Sed vide per Jervie, 0. J., Cos- 


friqiLe v. Page, supra. 

(ti) See Judgm., Ahley v. Dale, 11 
C. B- 890, with which acc. per Cromp- 
ton, J., Woodward v. Watts, 2 E. & 
B. 458. See also per Lord Denman, 
0. J., Green v. Wood, 7 Q. B. 185. 

(o) Judgm., Ahley v. Dale, supra. 
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reason and just inference ; it is not, however, the duty of a 
Judge to speculate upon what may be most in his opinion fo r 
the advantage of the community Cy ?). 

( With a vi ew to ascertaining the intention of the lejgislature 
in framing the provisions of a statute, our Judges are guided , 
as before said, by recognised rules, some of the more importan t 
of which are specified in Heydon'a case (q). to the following 
purport and effec t : — that in all statutes, be they penal or 
beneficial, restricting or enlarging of the common law, four 
things are to be considered, viz, 1. What was the common law 
b efore the making of the Act (?*) ; 2. What was the mischief 
and defect against which the common law did not provido : 
3. What remedy the Parliament hath resolved and applied to 
^re t he di sease of the commonwealth ; and, 4. The true 
reason of the remed y {s). And, having satisfied themselve s 
with reference to these various points, it is the duty of the 
Judges t o make such construction as s halL '* suppress th e 
mischief and advanc e the remedy ffl, putting down all subtle 
inventions and evasions for continuance of the mischief, et 


(p) Per ParJce^ B., Egerton v. Earl 
Brownlowy 4 H. L. Ca. 123. 

(g) 3 Rep. 7 ; ChudleigEs case, 1 
Rep. 122 d. 123 a. These rules are 
explained and illustrated in Dwarr. 
Stats., 2nd ed., 563 et seq. See also 
Milter v. SalomonSf 7 Kxcli. 622 ; 
Jndgm., Sallceld v. Johnson, 2 Rich. 
273 ; per Coleridge, J., 11 Q. B. 579. 

(r) “If Acts of Parliament were 
after the old fashion, penned, &c., by 
snoh only as knew \^hat the common 
law was before the making of any Act 
of Parliament concerning that matter, 
as also how far forth former Statutes 
had provided remedies for former mis- 
chiefs and defects discovered by expe- 
rience ; then should very few questions 
in law arise, and the learned should not 
so often and so much perplex their 
heads to make atonement and peace by 


construction of law between insensible 
and disagreeing words, sentences, and 
provisoes as they now do.” — 2 Rep. Pref. 
ix. X. ; per Pollock, C. B., 2 Exch. 
332. 

(s) The Court will therefore, when 
necessary, look at the preamble of the 
Act. Per Tindal, C. J., Sussex Peer* 
age case, 11 C. & F. 143 ; per Sir /. 
Nicholl, Brett v. Br^t, 3 Addams, 210 ; 
Stowel V. Lord Zouch, PloVd. 369 j per 
Buller, J., Crespigny v. Wittenoom, 4 
T. R. 790. ‘ The title of an Act has 
occasionally been referred to as aiding 
in its construction; but “it is certainly 
no part of the law, and, in strictness, 
ought not to be taken into consideration 
at all.” Judgm., 2 Exch. 283. See also 
The Shrewsbury Peerage case, 7 H. L. 
Ca. 1; 16 How. St. Tr. 743 
{t) See per Parke, B., 2 Exch. 278. 
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pro privato cmimodo ; and adding force and life to the 
and remedy, according to the true intent of the makera nf 
t he Act, pro hono public o,** 

To the rules just stated, one other, by reason of its great 
practical importance, may here properly be added, viz, that a 
statute must in general , on principles of obvious convenience 
and justice, ^.construed as prospective, and not as retrospect 
tive, in its operation ; it must be considered as intended to 
regulate the future conduct of persons, and not to apply to 
past transactions. But even this elementary rule is one of 
construction only, an d will yield to the in t ention of the 
legislature if s ufficiently expressed ( u). 

The lex non scrip ta is an unwiitten law, comprising those 
principles, usages, and rules of conduct, applicable to the 
government and security of person and property which do 
not depend for their authority upon any existing express and 
positive declaration of the will of the legislature. It com - 
prises, and mainly consists of, customs/' whether gen eral or 
particular, and h as been often called the customary law (x). 
These customs date from a remote antiquity (y) , and are in 
s ome instanc es belie ved to ha ve ori ginated from Acts o f tl^ e 
legislature of which no trace or record jmw r emains . It has. 


Stats., 2Dde(i., chap. 9 ; Leg. Max., 4th 
ed., Index, tit. “Statutes;” Wright 
V. Greenroyd, 1 B. & S. 758. 

{x) See 1 Bla. Com. 68. “A generid 
immemorial usage not inconsistent with 
any statute, especially if it be the re- 
sult of evident necessity, and withal 
tendeth to the public safety, is, I ap- 
prehend, part of the Common Law of 
England.** Fo^eVy J., i2. V. Broad- 
footy 18 How. St. Tr. 1381. 

iy) “The law and custom of Eng- 
land is the inheritance of the subject, 
which he cannot be depiived of without 
his assent in Parliament.** 12 Bep. 29, 


(m) Per Parhey B., Moon v. DurdeUy 
2 Exch. 22, 43 ; Williams v. Smithy 
4 H. & N. 559, 563, 664; ErUy 
C, J., Midland R. C.y app., Pye, 
resp., 10 C. B., N. S. 191 ; Jackson v. 
Woolley, 8 E. & B. 778, 784 ; per 
Rolfty B., Att.-Oen, v. Marquis of Hert- 
ford, 3 Exch. 687 ; Pettamherdaes v. 
Thachoorseydass, 7 Moo. P. C. Cm. 239 ; 
Waugh T. Middleton, 8 Exch. 862 ; 
Reg, v. Leeds and Bradford R. (7., 
id Q. B. 848 ; per Ld. Camphell, C, J., 
Leary v. Patnck, 15 Q, B. 271 ; Leg. 
Max., 4th ed., pp. 84 et seq. The Gene- 
ral Buies relating to the Construction 
of Statutes are coUected in Dwarr. 


Lex non 
scripta. 
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there fore, been justly said, that the lex non scri/pta consists 
of those rules and maxims concerning the persons and pro - 
perty of men w hich have obtained by the tacit assent and 
usage of the inha bitants of this country, and have the sam e 
force and autho rity as Acts of Parliament ; the only differ - 
ence between the two being, that the consent and approbatio n 
of the people with ^respect to the one is signified by thei r 
immemorial use^nd practice, whereas their approbation of, 
an^ consent to, th e othi^, is declared by Parliament, to whose 
e nactm ents every member of th e community is considered 
virtually a party (z). 

Although, in all probability, it is only partially true, that 
our customary or unwritten law flows from the express act or 
sanction of the supreme power, yet it may be curious to 
remark that something very similar, or, at all events, analogous 
to such a mode of derivation, has actually occurred almost 
within living memory in the United States of America, where 
it is an established doctrine, that Ei^lish sta tutes passed 
prior to the Declaration of Independence, or, at all events, to 
tlie emigration of the forefath ers of the American people, so 
far as applicable to^ their institutions, mustjbejtgkenjojcon- 
stitut e a part of the common law of th at realn^( a). This 
propo^ionTias been broadly laid down by some of the most 
eminent judges of the United States, and will serve to illus- 
trate the manner in which the statute law, or lex scripta, of 
a country, though ceasing to be operative as such, may 
become blended with, or even form an integral and ascer- 
tainable portion of, its unwritten law. 

Customs, as al ready intimated (6), may be either ffeiura l 
or particular . As referable to general customs, properly so 
called. Sir W. Blackstone specifies (c) t hat rule of law which 
settles the course in which lands descend by inheri tancej 

(z) X BeeTes, Hut Eng. Law, 2nd and note thereto, 
ed. 2 ; aee 1 Bla. Com. 64, 68. (5) Ante, p. 7. 

(a) 1 Kent, Com., 10th ed., 535, (e) 1 Com. 68. 
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and, in doing so, it gives him all the rational power of dig -* 
position vhicli he can reason ably desire ^ Even upon the 
power of disposition by settlement, it will, however, impose 
such limits and restraints as are required by considerations 
having reference to the public good : the principles which 
govern its decisions upon this subject being embodied in the 
maxim, Sic utere tuc^t alienum non Icedaa (which applies 
to the public in at least as full force as to individuals), and 
in the equally expressive maxims. Nihil quod eat inconve-- 
niens est licitum, and Salv^ reipuhlicce suprema lex (g). 

Conspicuous amongst general customs stands the lex mer- 
catoria, or law merchant (A), a branch of law deduced from 
the practice and customs of merchants, aided and regulated 
by a long series of judicial decisions, as also by the express 
enactments of the legislature ; which has, especially of late 
years, exercised much vigilance in aiding fair commercial 
enterprise on the one hand, and in checking undue specula- 
tion on the other. 

To evidence of mercantile custom, which, when established 
and shown to prevail generally (i), becomes part of our 
commo n law, m uch weight is attached incourts of justice ; 
and, in illustration of this remark, a reference to Bellamy v. 
Marjoribanka (A), which involved an important question as 
to the precise eflfect of crossing a cheque, may suffice. At 
the trial of that case (as appears from the Report), some of 
the most eminent bankers, and the most experienced bankers’ 
clerks in London, were examined as to the existence of a 
particular custom alleged by the plaintiff in his declaration, 
and denied by the defendant ; and the Court, in adjudicating 
upon a motion for a new trial on the ground, inter alia, that 

(g) See per Lord Truro, 4 H. L. Ca. prevalent in particular places, post, 

195. p. 19. 

(h) As to wliich see Bam, Sci. Leg. (k) 7 Exch. 889. As to the existing 

J adgment. Chap. 8 ; 1 Bla. Com. 273 ; lav with reference to crossed cheques, 
8 C. B. 967, note (a). post, Book II., Chap. 3, 

(i) As to customs or usages of trade 
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the verdi ct was against evidence, admit ted that a custom 
such as that contended for would be binding and obligato ry 
upon bankers , if proved ; and that it might be proved by a 
long, well-known, acknowledged, and univer sal usage and 
practice amongst bankers t o act in accordance with it .'* 

So, in Brandao^, Barnett (i), Lord Campbell remarks, 
that "the general lien of bankers is part of the law merchant, 
and is to be judicially noticed, like the negotiability of bills 
of exchange, or the days of grace allowed for their payment. 
When a genera l usage has been judicially ascertained and 
establi shed, it becomes part of the law merchant, which 
courts of justice are bound to know and recognise . Suc h 
has been the i nvaria^ understanding and practice in Wes t- 
minster Hall for a great many years ; there is no decision o r 
dictum to the contrary; a nd justice could not be administered 
if e^dence wer ^ to be given totiea quoties to support such 
usages, an issueTding joined upon them in each particula r 
case” (m). 

^ or local cus tom may be defined to be an usage 

which " has obtained the force of law, and is. in truth, th e 
binding law within a particular district, or at a particula i- 
place, of the pe rsons and thi n gs which it concerns^ {n), A 
oust»o rn , therefore, in so far as it extends, supersedes th e 
g eneral law (o). 

Such, according to Blackstone Q?), is the custom of gavel- 
kind in Kent and some other parts of the kingdom, which 
ordains, among other things, that not the eldest son only of 
the father shall succeed to his inheritance, but all the sons 


(J) 3 C. B. 619, 630 ; S, a, 12 C, 
& F. 787 *, per Btst, C. J., 6 Bing. 164. 

(m) Cited per Byles, J., Hare v. 
Heniy, 10 0. B., N. S., 85. 

(») Judgm., Tyson v. Smith, 9 Ad. 
& B. 421 ; per Tates, J., MiUar x. 
Taylor, 2 Burr. 2368. 

In Cox V. Mayor of London, 2 H. 


& a 401 ; S. a, 1 Id. 338, 357, » 
custom of the City of London was held 
to be void in law, as violating ** every 
principle of justice and every rational 
rule of jurisprudence and procedure. 

(o) Judgm., Lord Falmouth x, George, 
5 Bing. 293. 

(p) 1 Com. 74-5. 


r.uticuUr 
or local 
customs. 

1 
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Custom-- 
■whence it 
dates, &c. 


alike; and that, though the ancestor be attainted and hanged, 
yet the heir shall succeed to his estate without any escheat 
to the lord. Such is the custom which prevails in divers 
ancient boroughs, and therefore called borough-English, that 
the youngest son shall inherit the estate in preference to all 
his elder brothers (q). Such is the custom in other boroughs, 
that a widow shall be entitled for her dower to all her 
husband’s lands, whereas at the common law she shall be 
endowed of one-third part only. Such also are the special 
and particular customs of manors, of which every one ha*s 
more or less, and which bind all the copyhold and customary 
tenants who hold of the said manors (r). 

Now all these, and similar special customs, being deviations 
from the general law of the land, arc good only by virtue of 
l ong-con tin ^d usage a nd of that consen t, on the part of such 
port ions of the com munity as are more immediately affected 
I by them, which is to be inched therefrom. 

1. A custom, therefore, says S ir W. Blackstone. in order 
I that it may be legal and bindi ng, must have been used so 
' long that the memory of man runneth not to the contrary ; so 
that, if any one can shew the b eginning of it, it is no good 
custom. For which reason no custom can pre vail against an 
express A ct of Parliam ent, since the statute itself is a proof 
of a time when such a cus tom did not exist ” (s). 

Now, legal memory dates from the 1st year of the reign, of 
Richard I. ; but it must not , therefore, be s upposed that it 
was, even prior to the stat. 2 <Sr 3 Will. 4, c. in all cases 
necessary to produce evide nce ex ten ding o ve r so long a period, 
of the existence of a particular custom in dispute. From 
proof of the enjoyment of a custom for a much less period, 
ex. gr., for so short a time as twenty years, a jury has, in the 

(q) See Muggleton v, BarneU (in to manorial customs, see Richardton v. 

Error), 2 H. & N. 653 ; S. a, 1 Id. Walker, 2 B. & C. 827 ; per Lord 
282. Cranw&i^h, Marquis of Salisbury t. 

(r) See per Coekhv/m, C. J,, Mug^ Gladstone, 9 H. L. Ca. 701. 
gldm V. Bamett, 2 H. & N. 681. As (s) 1 Bla. Cora. 76. 
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absence of evidence to the contrary, been held justi fied in 
finding that the custom had existed immemorially (t). And 
now, where a claim “ may be lawfully made ” at the common 
Jaw^by custom, prescription (u), or grant, to any right of 
comm on, or other profit or benefit to be taken and enjoyed 
from or upon the land of any person,’’ or to any way or 
other easement, or to any watercourse, or the use of any 
water to be enjoyed or derived” upon or from the land of any 
person, reference will have to be made to the 1st and 2nd 


sects , (x) respectively of the statute just mentioned, which 
was pa ssed with a view to ‘'shortening the time of prescription 
in certain cases.” 

^ 2 ^ A custom must have been continued; because “any 
inter ruption would cause a temporary ceasing : the revival 
gives it a new beginning, which will be within time of 
memory, and, thereupon, the custom will be void. But this 
must be understood with regard to an interruption of the 
right ; for an interruption of the possession only for ten or 
twen^ years will not destroy the custom. As, if the inhabi- 
tants of a parish have a customary right of watering their 


I Custom 
must have 
been con- 
tinued ; 

I 


cattle at a certain pool, the custom is not destroyed though 
they do not use it for ten years, it only becomes more difficult 


to prove ; but if the right be anyhow discontinued for a day, 
the custom is quite at an end ” (y). 


Wh ere a custom has been thus “ continued ” in the sense 
above assigned to that term, it, in fact, comes at last to an 


{t) Jenkim v. Harvty^ 1 Cr. M, & 
R. 877; cit^ Maater PilotSy iLc.y of 
Nema^Ue-upon-Tyne v. Bradley y 21 
L. J., Q. B., 196 ; C., 2 E. & B. 428 

n. ; R. Y. Joliffty 2 B. & 0. 54. See also 
Dvhe of Beaufort v. Smithy 4 Exch. 
450. 

(u) The distinotioti between custom 
and prescription is this — that custom is 
a local usage not annexed to any person, 
whereas prescription is merely a per- 


sonal usage, as that S. and his ancestors, 
or those whose estate he has, have used 
time out of mind to enjoy a particular 
advantage or privilege : 2 Bla. Com. 
263 ; per Cur., Mayor of Lynn Regie 
Y. Taylor y 8 Lev. 160. 

(a:) Upon which see Mr, Shelford’s 
not^ in his ed. (7th) of the Real Prop. 
Stats., pp. 2, 6. 

{y) 1 Bla. Com. 77. 
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peace 
ably en- . 
joyed. 


Custom 
must be 
reisonable. 


agreement which has been evidenced by such repeated acts 
of assent on both sides from the earliest times, beginning^ 
before the time of memory, and continuing down to our own 
times, that it has become the law of the particular place 
wherein it has been shown to obtain (z). 

3. A valid custom must have been peaceable, and acqu iesced 
in, not subject to contention and dispute; for, as s u^ a 
custom derives its force and authority from common co nsent, 
the fact of its having been immemorially disputed, eit her at^ 
law or otherwise, would be a proof that such consent was 
wanting (a). 

4. A custom must be reaso'nable, or, rather, it must not 

be um*easonable (6). ^'A custom,*’ therefore, ''may be* good^ 

though the particular reason of it cannot be assigned, ioiTit 
suflSceth, if no good legal reason can be assigned aga inst it. 
Thus, a custom in a parish that no man shall put hi s beast 
into the common till the 3rd of October would be good ; and 
yet it would be hard to shew the reason why that ‘d a^Tm" 
particular is fixed upon, rather than the day before or a^r. 
But a custom that no cattle shall be put in till the JordT of 
the manor has first put in his is unreasonable, and, th erefore , 
bad : for, pei'adventure, the lord will never put in his, and 
then the tenants will lose all their p rofits ” (c). ^ 

A custom, however, is not unreasonable, merely because it 
is contrary to a particular maxim or rule of the common law, 
for Coneuetudo ex certd causd mtionabili udtata privat 
communem legem, as the customs of gavelkind and borougi^ 
English, which are directly contrary to the law of desc ent ^ 
or, again, the custom of Kent, which is contrary to the, l aw^ 
of escheat {d). Nor is a custom unreasonable because b ia. 
prejudicial to the interests of a private man, if it be for the 


(z) Judgm., Tyton r. Smith, 9 Ad« & 
£. 425. 

(a) 1 Bla. Com. 77. 

(5) 1 Bla. Com. 77 ; Jlix r. Gardi 


ner, 2 Balstr. 195. 

(c) 1 Bla. Com. 77. 

(d) Ante, p. 11. 
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benefit of the commonwealth : as the custom to turn the 
plough upon the headland of another, in favour of husbandry ; 
or to dry nets on the land of another, in favour of fishing, 
and for the benefit of navigation {e ) ; or to take water from 
"ES well (/). 

It is not an unreasonable custom that a tenant (gf), who is 

.bou nd to use a farm in a good and tenantable manner, and 
according to the rules of good husbandry, shall be at liberty, 
on quitting the farm, to charge his landlord with a portion of 
the expenses of draining land which requires draining ac- 
.cqrding to good husbandry, though the drainage be done 
^3^hout his landlord’s knowledge or consent (Ji), And a 
_custom that a tenant shall have the waygoing crop after the 
exp iration of his term, is reasonable and good. It is just ; 
Jor he who sows ought to reap ; and it is for the benefit and 
enco uragement of agriculture. It is, indeed, against the 
general rule of law concerning emblements, which are not 
"'allowed to tenants who know when their term is to cease, 
^"B^use it is held to be their fault or folly to have sown 
~wjflCn they knew their interest would expire before they could 
reap. But the custom of a particular place may rectify what 
"otEerwise would be imprudence or folly ” (i). 

In The Marquis of Salisbury v. Gladstone (A:), a custom 
was held not unreasonable for the copyholders of inheritance 
in a manor without licence from the lord to dig and get 


(e) Judgm., Tyson Y. Smith, 9 Ad. & 
^ E. 421 ; Lord Falmouth v. George, 5 
Bing. 286. 

(/) Face V. Ward, 4 E. & B. 702. 

(g) Ab to customs of the country af- 
fecting the relation of landlord and 
tenant, post, p. 19. 

(h) Mousley y. Lvdlam, 21 L. J., 
Q. B., 64 ; Dolby y. Ev'St, 1 B. & B. 
224. With reference to the reason- 
ableness of particular alleged customs, 
see also Movmsey y. Ismay, 1 H. & 0. 
729 ; Hilton y, Earl Granville, 5 Q. 


B. 701 ; commented on and followed in 
Blackett V. Bradley, 1 B. & S. 940, 
964-6 ; Rogers y. Brenton, 10 Q. B. 
26 ; Elwood y. Bullock, 6 Q. B. 3S3 ; 
Gibbs Y. Flight, 3 C. B. 681 ; Reg. y. 
Dalby, 8 Q. B. 602; Le Case de Ta- 
nistry, Davys, 28 b, 34.1 

(0 Wigglesworth r. Dallison, Bougl. 
201 . 

{k) 6 H. & N. 123 ; S. C., 9 H. L. 
Oa. 692; followed in Bletsett, opp., 
Jenkins, wsp., 12 C. B., N. S., 16, 80. 
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must be 
certain. 


clay without limit in and from their copyhold tenements, 
for the purpose of making bricks to be sold off the manor. 

5. A custom ought to be certain. And, therefor e, a 
custom that lands shall descend to the most worthy of the 
owner’s blood, is void ; for how shall this worth be d eter- 
mined ? But a custom that lands shall descend to the next 
male of the blood exclusive of females, is certain, and there-~ 
fore good. So a custom to pay twopence an acre in lie u ol 
tithes is good ; but to pay sometimes twopence, and some- 
times threepence, as the occupier of the land pleases, is 
bad, for its uncertainty (Z). 

On the ground of uncertainty the following custo m was 
held bad : viz., for all the customary tenants of a manor, 
having gardens, parcels of their tenements, to dig, take, and 
carry away from a waste within the manor, “ for the purpose* 
of making and repairing gi'assplots in the gardens, parcels or 
the same respectively, for the improvement thereof, such turf 
covered with grass fit for the pasture of cattle, as hath' been 
fit and proper to be so used and spent every year, at all ti mes 
in the year, as often and in such quantity as occasion ” may 
require (m), A custom,” said Lord Ellenborough, C. TT, 
with reference to this case, “ however ancient, must not be 
indefinite and uncertain ; and here it is not defined what 
sort of improvement the custom extends to.” And he a dded^ 
— '' there is nothing to restrain the tenants from takin g the 
whole of the turbary of the common, and destroyin g the 
pasture altogether. A custom of this description oug ht to^ 
have some limit ; but here there is no limitation to^the^ 
custom as laid but caprice and fancy ” (^). But a cust om t o 
pay a year’s improved value by way of fine on a copyholT 


(l) 1 Bla. Com. 78 ; Le case de Ta- 
mstry, Uavys, 28 b, 85; Blevxtt v, 
Trtgoming, 8 Ad. k E. 554. 

(m) Wilson y. WUles, 7 East, 121. 

(n) See also Clayton r. Corby, 5 Q. 


B. 415 ; Bailey v. Stephens, 12 C. B., 
N. S., 91 ; Constable y. Nicholson, 14 

C. B., N. S., 280; Donglas, app., 
Ea/rl Dysart, reap., 10 C. B., N. 8., 
688 . 
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est ate might be good, though the value is a thing uncertain ; 

it may at any time be ascertained, and the maxim of law 
is. Id cerium eat quod cerium reddi potest (o). 

In Broadbent v. Wilka (p), we have an instance of a 
custom being held void on the two-fold gi*ound that it was 
unreasonable and uncertain. There the custom claimed (so 
far as it need here be stated) was, that when and as often as 
the lord of the manor, or his tenants of the collieries or coal- 
mines, sunk pits in certain freehold lands within and parcel 
of the said manor, for the working of the said pits, and to 
get coals thereout, the lord and his tenants might cast the 
earth, stones, &c., coming therefrom, in heaps on the land 
near to such pits,’' there to remain and continue ” at his 
and their will and pleasure in giving judgment with refe- 
rence to the validity of this custom, Willes, C. J., remarks, 
‘‘The objection that this custom is only beneficial to the 
lord, and greatly prejudicial to the tenants, is, we think, of 
no weight ; for it might have a reasonable commencement, 
notwithstanding, for the lord might take less for the land on 
the account of this disadvantage to his tenant. But the true 
objections to this custom are, that it is uncertain, and, like- 
wise, unreasonable, as it may deprive the tenant of the whole 
benefit of the land ; and it cannot be presumed that the 
tenant at first would come into such an agreement.” He 
also remarks, that every custom must be certain, for two 
plain reasons : 1st, because, if it be not certain, it cannot be 
proved to have been time out of mind, for how can anything 
be said to have been time out of mind when it is not certain 
what it is ? 2ndly, it must be certain, because every custom 
presupposes a grant, and if a grant be not certain it is void.” 
The Chief Justice then observes that, tested by the foregoing 
rule, the custom above set out is bad, as being neither 

(o) 1 Bla, Com. 78 ; Leg. Max,, 4th 1 Wils. 63; 2 Str. 1224; with which 
ed., 699. compare Hogers v. Taylor, IE. kN, 

ip) Willes, 860 ; C. (in Error), 706 ; Oarlyon t. Loverwy, Id. 784. 

c 
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sistent. 
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ceiiiadn nor intelligible ; especially by reason of the expression 
‘^near to used in setting out the custom, to which expression 
no precise and definite meaning can be attached. 

After thus pointing out the uncertainty of the alleged 
custom, Willes, C. J., proceeds to say, that all customs must 
be reasonable, otherwise they are void, “ and certainly no 
custom can be more unreasonable than the present. It may 
deprive the tenant of the whole profits of the land ; for the 
lord or his tenants may dig coal-pits when and as often as 
they please ; and may, in such case, lay their coals, &c., on 
any part of the tenant’s land, if near to such coal-pits, at what 
time of the year they please, and may let them lie there as 
long as they please ; ” so that they may be laid on the 
tenant’s land and continue there for ever, though it may be 
more convenient for the lord to bring them on his own land ; 
which is absurd and unreasonable.” 

6. A custom, though established by consent, must, when 
established, be compulsory, and not left to the option of every 
man, whether he will use it or no ; therefore, a custom that 
all the inhabitants of a particular district shall be rated 
toward the maintenance of a bridge will be good ; but a cus- 
tom that every man is to contribute thereto at his own plea- 
sure, is idle and absurd, and indeed no custom at all (q), 

7. Customs must be consistent with each other— one cus- 
tom cannot be set up in opposition to another ; for, if both 
are really customs, then they are of equal antiquity, and must 
have been established by mutual consent, which to say of 
contradictory customs is absurd (r). 

8. With reference to the interpretation of customs, it will 
suffice to say that customs, especially where they derogate^j^ 
the general rights of property, must be construed strictly (a) 


(q) 1 Kft. Com. 78, 

(r) Id. 

(«) IiidgiD., Borers r. Brtnlmf 10 


Q. B. 57 ; 1 Bla. Com. 78 ; per Bayley^ 
J., 2 B. & C. 839. 
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_^ey are not to be “ enlarged beyond the usage ” (<) ; they 1 
may be abrogated by statute (u). 

"^Besides local customs properly so called, there are, in cart«m»of 

PI tkioouiiitry 

dmerent parts of the country, certain usages existing, which, . 
unless excluded expressly or impliedly by agi*eement between 
parties {x), regulate, to some extent, the relation of landlord 
and tenant, or affect the reciprocal rights of incoming and 
outgoing tenants, and are usually known as customs of the 
country.” Now, a custom {y) belonging to this class need 
not be shown to have existed immemorially, but will be 
established on proof of a usage, recognised and acted upon 
in the particular district, applicable to farms of a like de- 
scription with that in regard to which its existence is spe- 
cifically asserted (z). A custom of the country,” in order 
that it be good, must be reasonable (as will appear by refer- ^ 
ence to some of the cases already cited), and sufficiently j 
definite and certain. 

^ ,Very similar to the local usages last mentioned, as regards 
their operation upon the contracts of parties, are particular 
usages of trade which exist in certain places ; and, in order 
to be effective, must be reasonable (a), and must be proved 
by apt evidence in courts of justice. The legal effect of these 
usages of trade I shall hereafter notice, when treating of Mer- 
cahtile Contracts ; they cannot, in strictness, be considered as 
forming part and parcel of our customary law (6). 


usages of 
traae. 


(t) Judgm., Arthur v. Bokenham^ 11 
Mod. 160; see per Cockhum^ C. J., 2 
H. &N.J680.1. 

{u) Tru9Cott T. Merchant Tailors' 
C7o.,[ll Exoh. 855; Cooper Huhbuck^ 
12 C. B., N. S., 456. See, for instance, 
stat. 19 k 20 Yict. c. 94. 

(x) Post, Book II. 

(y) The word “custom” thus used 
“cannot mean a custom in the strict 
legal signification of the word : for that 
must be taken with reference to some 
defined limit or space, which is essen- 


tial to every custom properly so called 
per Lord Ellenborough, C. J., Legh v. 
Bewett^ 4 East, 154, 158. 

( 2 ) Woodf. L. & T., 8th ed., 477-8 ; 
Dolby V. Hirsty 1 B. & B. 224, where 
the question was raised at Nisi Prius. 

(a) See CuthJbert v. Oummingy 11 
Exch. 405; S. a, 10 Id. 809; Paxton 
T. Courlnayy 2 Post. & Fin. N. P. Ca. 
131 ; Gibson v. Cridhy 2 H. & 0. 142, 
(5) Mercantile customs seem properly 
divisible into three classes : — 1. Oos- 
toms “which all nations agree in and 
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As ou r ieoj scripta must be interpreted, so must our lex 
non scripta be declared by the Judges (c), whose office, as 
already stated (cZ), it is^us dicer and whose decisions, when 
collected in the reports, exhibit our common law, as it has 
actually been applied to facts differing from each other, as 
well in kind as in their combinations. Judicial decisionsT* 
indeed, afford the best — oftentimes the only — evidence of 
what law is ; and, in arriving at these decisions, the Judges 
allow themselves to be guided by estabhshed preceden ts, by 
feed and recognised rules of pleading , evidence, and prac- 
tice (e), and by the admitted ma xims of the law. 

In conformity with our most approved Commentators, I 
have mentioned maxims as one important element of our 
common law. Of these maxims, which embody principles of 
much value, when their application is rightly un derstood, 
many have been derived to us from the Roman or Civil Law ; 
and, although it be true, as judicially remarked, that this la^ 
forms no rule binding in itself upon the subjects of these 
realms ; yet, in deciding a case upon principle, where n o direct 
authority can be cited from our books, the Courts at West- 
minster will listen to arguments drawn from the Institutes 
and Pandects of Justinian,, and will rejoice if their conclusions - 
are shown to be ifi conformity with that law, which is the- » 
fruit of the researches of the most learned men, the collective 
wisdom of ages, and the groundwork of the municipal law of 
most of the countries in Europe (/). ^ 


take notice of,” and which are held to 
be part of the law of England : 1 Bla. 
Com. 273. 2. Customs prevailing 

throughout the length and breadth of 
this country, which also have the force 
of law herCf and are in general judicially 
noticed, without proof. 8. Customs 
ptirely local, such as are alluded to in 
the text, which must be proved. See a 
learned note, 8 C. B. 967, and cases 
cited, ante, pp. 10, 11. The custom of 


London is certified by the jBeoorder: 
see Weitdby v. Day, 2 E. & B. 606. 

(c) See per Norths C. J., Batnard- 
istm V. Soame, 6 How. St. Tr. 1096, 
1116. 

(d) Ante, p. 6. 

(«) As to the ordinary rules of plead- 
ing, evidence, and practice in civil oases, 
post, Chap. 4. 

(/) Judgm., 12 M. A W. 868 ; per 
Btitf C. J.f 6 Bing. 167 ; Hale, Hist. 
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Thalaw 
oonfomui 
to certain 
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Law of 
Nature. 


Be fore concluding thfs chapter, one observation further may 
fee of fered : — The law of Englan d, whether statutory or custo- 

S , professes to act in accordance with, and to be regu- 
by, certain great fundamental principles. It professe s! 

" To act and adjudicate conforma bly to the law of Natur e, the' 
law of God, to common sense, to legal reason, justice, and 
hum anity (g)~ 

^ *^7Fhe law of Nature,** says Blackstone (h), being coeva l 
with mankin d, is superior in obligation to any other ; no 
h uman laws are of a ny valid it y if~contrary to this. ’* We 
read also in Calvings case (i) that the “ law of Nature is part 
of the laws of England : '' and in Forbes v. Cochrane (Jc), that 
“ the proceedings in our Courts are founded upon the law of 
England, and that law is again founded upon the law of 
Nature and the revealed law of God.” So that if a right 
sought to be enforced is inconsistent with either of these, the 
English municipal Courts cannot recognise it.” Nay, in the 
case last cited, it is even laid down as a maxim, that inter- 
national comity (J), or comitas inter communitates, cannot 
prevail in any case where it violates the law of our own 
country, the law of Nature, or the law of God ” (m). 

In Ilott V. Wilks (n), it is judicially affirmed that “ the lawj conaidera- 
of England will not sanction what is inconsistent with huma4 Humanity. 


Com. Law, 24, adopted 1 Bla. Com. 79. 
In Reg, v. Archbishop of CaTiterbury, 
11 Q. B. 649, Lord Denman observes, 
that the canon law forms no part of 
the law of England, unless it has been 
brought into use and acted upon in this 
country ; and that the burden of proof 
rests on those who affirm the adoption 
of any portion of it here. 

(g) See Bani, Soi. Leg. Judgm. 10. 

(h) 1 Com. 41. 

(t) 7 Eep. 4, 6. 

(k) 2 B. & C. 471. 

(l) *^The true foundation on which 


the administration of international law 
must rest, is, that the rules which 
ought to govern are those which arise 
from mutual interest and utility, from 
a sense of the inconveniences which 
would result from a contrary doctrine, 
and from a sort of moral necessity to 
do justice, in order that justice may be 
done to us in return.” Story, Confl. 
Laws, 8rd ed., 45. 

(m) See Fenton v. Livingstone, 8 
Macq. H. L. Ca. 497. 

(n) 3 B. & Aid. 319, cited per Best, 
C. J., Bird y. Holbrook, 4 Bing. 640-1. 



22 


COMMON LAW— WHAT. 


Beaaonuid 

Common 

Sense. 


mty ; ” and in Day v. Savage (o), HoIMh, C. J., remarks that 
" even an Act of Parliament made against natui-al equity — as 
to make a man judge in his own case — is void in itself; for 
jura natwrcB sVLnt immviabilia, and they are leges legum** 

Legal reason and common sense also are frequently i nvoked 
by the administrators of our law as guides whom they may 
safely follow (p). By '' legal reason,” however, is here to be 
understood that schooled and tut ored reason which a well- 
trained legal intellect b rings to bear upo n the questions sub- 
mitted to it . “ Discretion/ ' observed Lord Mansfield ^ Q, J,> 
in R. v. Wilkes (g'), when applied to a court of justice, m eans 
sound discretion guided by law. I t must be gov er ned by 
rule, not by humour ; it must not be arbitrary, vag ue, and 
fanciful, but legal and regular." 

We need then scarce hesitate to adopt the expressions of 
WilleSy J., in Millar v. Taylor (r), that principles of private 
j ustice, moral fitness , and public convenience ," when applied 
to a new subject, make comm on law without a precedent — 
much more, when received and approved by usag e ; " or those 
of Astern, J., delivering his opinion in the same case (a), 
who appeals in support of it to ‘Hhe law of Nature and 
truth, ” " t he light of reason and the common sense of m an^ 
Hnd ; ” and examines in detail what he designates as ^cert^ 
great truths and sound proposition s,” by which man, as a 
rational creature, is laid under the obligation of being 
governed (t). 


(o) Hob. 87 ; 4 Inst. 71. 

{p) ‘ ‘ However technical, rules are 
to be attended to, and in some cases 
cannot be dispensed with ; yet in ad- 
ministering justice we must not lose 
sight of common sense.” Per Lord 
Kenyon, C. J., 2 East, 208. 

(q) 4 Burr. 2539. 

(r) Id. 2312. 

(#) Id. 2887, 2843. 

{/) In the foregoing chapter, mention 


has not been made of certain laws, 
which Sir W. Blackstone (1 Com. 67) 
designates as “particular,” that is, as 
“adopted and used by some particular 
Courts and this omission has been 
made advisedly, my inquiries being re- 
stricted to that law which is adminis- 
tered by our Courts of Common Law. 
The law of Parliament is also foreign to 
the design of this treatise. 
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CHAPTER II. 

COUETS OF LAW. 

Having, in the last Chapter, shown what our Common 
Law is, and set forth concisely the elements of which it is 
composed, I now proceed to inquire into the nature and con- 
stitution of those tribunals by which it is administered : — in 
the first place, passing under review the Origin, History, 
and actual Jurisdiction of our three Superior Courts, together 
with the mode in which business is conducted thei-e ; and, 
secondly, exhibiting, with brevity, the extent and limits of 
the J urisdiction of our County Courts. 


Sect. I. The Superior Courts, 

1. Their Origin y History, and Jurisdiction, 

2. Mode of Procedure in Banc and at Judges' Chambers, 

1. Origin, History, and Jurisdiction of the Superior 

CouHs (a). 

At the very outset of an inquiry respecting the origin. and 
history of our Superior Courts of Law, it becomes essential 
to look back for a moment at the nature of those judicial 
tribunals which existed here immediately prior t.o and at the 
date of the Norman Conquest, that particular epoch affording 
a convenient starting point, whence the proposed investigation 
may be prosecuted. 


(a) For additional information upon manner when condensed nt supra, re- 
this snhjeot, which can scarcely be pre- ference may be made passim to the 
aented to the reader in a satisfactory works cited in notis. 
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Adopting this plan, it will be found, that, at the period in 
question, the ordinary legal tribunals of most practical im- 
portance established in this country were the County and the 
Hundred Coui*ts(6), which institutions traced their descent 
from a distant age, and from tribes amongst whom the name 
and office of king were alike unknown ; on which account, a 
learned writer has observed, that our common law jurisdiction 
may be considered as emanating from the people (c) ; and it 
certainly, during successive centuries, retained much of that 
rudeness which belonged to and was derived from a primaeval 
and very barbarous state of society. Of the two legal tri- 
bunals which I have mentioned as existing here prior to and 
at the date of the Norman Invasion, we know that the 
Hundred Court was, in point of jurisdiction, inferior to that 
of the County or Shire, although it may be impossible to 
define with accuracy the precise boundaries and temtorial 
limits of the Anglo-Saxon Hundred (cZ). Of this Court, it 
must suffice to say, that it met once at least in each month ; 
that it had both a civil and a criminal jurisdiction ; that it 
was composed of the thanes and landlords whose demesnes 
were included within the hundred ; and that it was held 
under the head officer or ealdorman of the particular district, 
assisted by the bishop of the diocese (e). 

It was, however, in the Shire (/) Court, which seems to 
have been held twice in every year, that the principal causes 
were, at the time now spoken of, heard and determined. In 
this Court cognisance was had of offences which concerned 
the crown or publfc, as felonies, breaches of the •peace, 
nuisances, and the like, as well as of questions involving the 
title to land. Whilst, in all civil suits, the Shire Court 


(6) 1 Beevea, Hist. Eng. Law, 2nd (y) The shire seems sometimes to 
ed., 7. have been formed by placing one or 

(c) Falgr. King’s Connc. 10. more hundreds under the government 

(d) 1 Palgr. Eng. Comm. 96. of an earl or his deputy ; 1 Palgr. Eng. 

(e) 1 Palgr. Eng. Comm. 98, 101. Comm. 117. 
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appears to have had an original jurisdiction similar to that 
of the Hundred Court, besides an appellate jurisdiction over 
the subordinate tribunal (gr). 

It might perhaps reasonably have been surmised, that, 
whilst the countiy continued throughout its length and 
breadth in a disturbed and unsettled state, a system of 
administering justice by means of local courts would be 
found essential ; and although, even in Anglo-Saxon times, 
the Sovereign was in theory the supreme legislator of his 
people, and the sole fountain of remedial justice — although, 
moreover, it was his peculiar prerogative to redress the 
defects, abuses, and corruption of inferior tribunals — ^yet it 
does not seem that any appeal lay from the Shire or Hundred 
Court to the Crown, as of right, and at the mere will of the 
suitor, or save in certain specified and extraordinary cases. 
By the laws of King Edgar, for instance, who flourished 
during a portion of the latter half of the 10th centuiy, we 
find the right of appeal to the King's Court thus limited and 
defined : Nemo ad Regem appellet pro aliqud life nisi domi 
jure suo dignus esse vel jus consequi non pOssit, Si jus 
nimis severum sit, alleviatio deinde quceratur apud Regem, 
From this and similar passages to be met with in the Anglo- 
Saxon and Danish laws, it seems, in accordance with the 
opinion of our most learned writers, that a suitor in the 
County Court could not appeal to the supreme tribunal, 
unless justice were altogether denied him in the inferior 
Court, or unless he laboured under some disability which 
precluded him from suing therein, or felt specially aggrieved 
by the sentence there pronounced upon him Qi). So com- 
pletely, indeed, was a system of local administration of 


ig) 1 Palgr. Eng. Comm. 119 ; Dugd. in most tiansactions giving rise to liti- 

Orig. Chap. 14 (p. 29). See 2 Hall. gation,*piirely civil matters rarely called 

Midd. Ages, 140. It must be remem- for adjudication, 
bered that, during the period here re- (A) Palgr. King's Counc. 10, 11 ; 1 
ferred to, when force was an element Palgr. Eng. Comm. 283. 
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justice canied out in the Anglo-Saxon times, that it has been 
doubted whether, strictly speaking, the Sovereign himself 
had then, unless in cases of public concern, any original 
jurisdiction, though we may readily believe that few princes 
in those days declined to exercise judicial functions when 
solicited by favourites, tempted by bribery, or stimulated by 
cupidity and avarice (i). 

Probably the best view of this subject, which can be given 
in a few words, is presented by Sir F. Palgrave (fc), who tells 
us that “ the judicial functions of the Anglo-Saxon monarchs 
were of a two-fold nature : the ordinary authority which the 
king exercised, like the inferior territorial judges, differing, 
perhaps, in degree, though the same in kind ; and the prero- 
gative supremacy pervading all the tribunals of the people, 
and which was to be called into action when they were 
unable or unwilling to afford redress : the foimer of these 
functions resulting from the peculiar and inomediate relation 
of the vassal to his superior ; the latter being inherent in the 
kingly office and prerogative. 

When William the Conqueror was established on the 
throne of England, an important change in the machinery 
for administering justice was effected, which gradually led to 
the establishment of our three Superior Courts of Common 
Law. I allude to the introduction into this country of the 
office of Chief Justiciar (Q, and the gradual centralisation of 
judicial power which was effected here by the establishment 
of the Aula Regis or Supreme Council of the sovereign, — a 
Court which was invested with some most important functions 
of a purely judicial nature (m). 

For at least two centuries subsequent to the Norman Con- 


(i) 1 Lingard, Hist. Eng. 859. Exch. Chap. 2. 

{k) 1 Eng. Comm. 282. * (m) Seo further as to the Aula Ee^s, 

(/) As to the nature of the functions Millar Eng. Gov,, vol, 2, pp. 108, 121, 
delegated to the king’s justiciars, see 1 264 et seq. 

Palgr. Eng. Comm. 289 ; Madox, Hist. 
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quest, the history of the King’s Court, a tribunal occupying 
the most prominent station in the government of the country, 
is (partly from the absence of records and partly from 
their ambiguity) involved in considerable obscurity (o). We 
know, however, that in the earlier time the Curia Regia was 
the Supreme Court of Judicature of the kingdom, and a re- 
sort for the barons and great men of the realm, who gave, as 
occasion required, their attendance there {^). We may also 
believe that, in the time of Edward I., the King’s Council 
was composed of the chancellor, the treasurer, the justices of 
either bench, the serjeants, some of the principal clerks of 
the Chancery, and such others, usually (but not exclusively) 
bishops, earls, and barons, as the king thought fit to name (j). 
The Supreme Council, thus composed, must, however, in 
order to avoid misapprehension in regard to its functions, be 
carefully distinguished from the Council in Parliament ; the 
assembly called a Parliament being, at the period alluded to, 
formed by a union, or rather by a simultaneous assemblage, 
of the members of the usual Council, and of such other 
persons as were summoned or returned to treat and advise 
concerning the welfare of the realm (r). 

To the Curia Regis, which thus, during the session of 
Parliament, appears to have formed a component part of the 
legislative body, were addressed the petitions and complaints 
of individuals seeking redress for injuries and wrongs not 
cognisable elsewhere, or labouring under some inability to 
sue at common law, or to obtain a fair trial before the inferior 
tribunals. Accordingly, we find that oppressions, alleged to 
have been committed by the ministers and bailiffs of the 
Crown, nuisances which could not be abated by the common 

{n) See Cooper’s Account of the Midd. Ages, 187. 

Public Records, yol. 2, p. 320. (q) Palgr. King's Counc. p. 20 ; see 

(o) Palgr. King’s Counc. p. 19. also 2 Hall. Midd. Ages, 187. 

{p) Coop. Pub. Rec.’Vol. 1, p. 410. (r) Palgr. King’s Counc. p. 20 ; 1 

For farther details see also 2 Hall. Reeves, Hist. Eng. Law, 2nd ed , 216. 
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law, and trespasses which could not be so redressed, consti- 
tuted fertile sources of complaint to the Council (s) ; and 
over such matters there can be no doubt that it gradually 
assumed and exercised an extensive original jurisdiction, 
which greatly diminished the importance and impaired the 
dignity of the County Courts ; though these latter tribunals, 
derived, as above shown, from the Anglo-Saxon times, never- 
theless continued to exist throughout the land. 

From this Supreme Council or Court, where the king, in 
theory, was always present, which attended on his person, 
and was therefore ambulatory as the Sovereign changed his 
place of abode, may, without much difficulty, be deduced the 
gradual formation of a Court of Exchequer, of Common 
Pleas, and of King s Bench : these Courts having been origin- 
ally in the nature of Committees, delegated by the Sovereign 
for the despatch of specific branches of the business of his 
Court ; but which, by degrees, assumed a permanent and an 
altogether separate and independent existence (t), 
or^nai ju- To Commence with the Court of Exchequer. It will readily 
Exchequer be admitted that, on the introduction of the feudal system 

as Court of , 

Revenue. mto this couutry, together with the burthens incident to it, 
of escheat, forfeiture, fines for alienation, for wardship, mar- 
riage, and the like, the claims of the Crown, as lord para- 
mount, upon the subject must have become so complicated 
and multifarious as to require the sole and undivided atten- 
tion of some peculiar department of the Royal Council ; and 
to this necessity may properly be ascribed the origin of the 
Court of Exchequer, which, in its inception, was but a select 

(«) Palgr. King’s Connc. 21, 22, 25; ance was not complete at tbe beginning 
1 Palgr. Eng. Comm. 815. of the fourteenth century, appears from 

(#) 1 Palgr. Eng. Comm. 291. The entries cited from the rolls of the King’s 
resolution Of the authority of the Aula Bench by Mr. Serjeant Manning, in 
SogiB i»to the independent jurisdictions his learned work intitled Serviens ad 
BOW exercised by the Courts of West- Legem, p. 253. See also Coop. Pub. 
minster Hall appears to have taken Reo. toL 1, pp. 282, 411. 
place rerj gradually. That the seyer- 
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committee of the Supreme Council, appointed to sit apart 
from it in the king’s palace, for the purpose of auditing his 
accounts and compelling payment of such feudal dues as were 
in arrear to him (u). 

The Court of Exchequer was, then, the first offshoot from — 
or rather seems always to have been a subordinate depart- 
ment of (x ) — the great Court of the Aula Regia; and to it 
all matters relating to the king’s revenue were assigned for 
determination. So that, for example, when the Supreme 
Court inflicted fines on criminal offenders, the records were 
estreated into the Exchequer, and thence process issued for 
levying and getting in the fines. Here, too, the accounts of 
the king s revenue were made up and passed ; and when, in 
the progress and investigation of civil causes in other Courts, 
penalties were imposed on the parties payable to the king, 
his Court of Exchequer had power to call in and collect the 
same {y). 

Although, however, the jurisdiction of the Exchequer was, 
in the first instance, principally, or, as some think, wholly, 
confined to matters connected with the revenue, or springing 
out of the feudal relation of lord and vassal, it is certain that 
at a very early period this Court had acquired jurisdiction in 
personal actions not at all affecting the rights or revenues of 
the Crown {z). Thus, in the Statute of Rutland (10 Edw. 1), 
we find a clause to this effect (a) : — “ For so much as certain 
pleas were heretofore holden in the Exchequer, which did 


(li) The Exchequer also issued writs 
applicable where the rights of the sub- 
ject were withheld by the officers or 
ministers of the Grown, as where 
* Hands charged with the payment of 
rents or annuities, or liable to other 
claims, were rested in the Grown or its 
grantees, during the minority of an 
heir, or by way of escheat or forfeiture,'* 
and in other cases : Palgr. King's 
Gounc. 24 ; see OUb. Exch. Ghap. 1. 


(x) 1 Reeves, Hist Eng. Law, 2nd 
ed., 48. 

(y) Sell. Prac. Introd. 8, 9. 

(z) 1 Reeves, Hist. Eng. Law, 2nd 
ed., 51. Madox, Hist Exch., 2nd ed., 
vol. 1, p. 209 ; vol. 2, p. 73. 

(a) So 28 Edw. 1, st. 8, c. 4, enacts, 
that “no Gommon Pleas shall be from 
henoeforth holden in the Bxcnequer con- 
trary to the form of the Great Charter.” 
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not concern us nor our ministers of the Exchequer, whereby 
as well our pleas as the causes of our people are unduly 
delayed and impeded, we will and ordain, That no plea shall 
be holden or pleaded in the Exchequer aforesaid, unless it do 
specially concern us and our ministers aforesaid.” Notwith- 
standing, however, the above expression of the royal will, the 
practice of the Exchequer did not alter, but the Court in 
question continued to entertain causes of a personal nature 
between the subjects of the Cro^vn, by holding that this 
statute did not apply to suits between subjects who were 
debtors to the Crown, and then by conniving at the plaintiff^s 
falsely suggesting that he was such a debtor ; and that by 
reason of the defendant not paying what he owed to the 
plaintiff, the plaintiff would himself be less able to pay what 
he owed to the Crown (6). The formula to which this fiction 
gave rise in the process of the Court (usually known as the 
clause of qiio mhrns) having long obtained, was finally 
abolished by the Uniformity of Process Act (2 Will 4, c. 39). 

As regards the Equity Jurisdiction of the Couii; of Exche- 
quer, a very few words will suffice. We know that by King 
Edward I. this Court was divided into two separate and 
distinct branches, viz,, the Receipt of the Exchequer, and the 
Court for the Hearing of Causes (c). We also know that, 
some time prior to the reign of Edward III., a certain kind 
of equitable jurisdiction was exercised by the Exchequer, and 
that the equitable powers thus exercised were gradually 
established and amplified ; so that when Blackstone wrote (d), 
and indeed, until the recent statute, 5 Viet. c. 5 (e), the same 
jurisdiction was exercised and the same system of redress 
pursued on the Equity Side of the Exchequer as in the Court 
of Chanceiy, save only in respect of some few matters pecu- 
liar to each tribunal, and as to which the other could not 
interfere. 

(5) 1 Sell. Frae. Introd. 10, S2. (d) 3 Bla. Com. 426. 

(c) 1 Sell. Fnuj. Introd. 28. (e) See also 6 & 6 Viet c. 86. 
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However, by the 1st section of the Act just mentioned 
(6 Viet. c. 6), the equity jurisdiction of the Court of Exche- 
quer was abolished, and transferred to the Court of Chancery. 
Some doubts have certainly been entertained as to the pre- 
cise effect of this enactment, with reference to the equitable 
jurisdiction of the Court of Exchequer in revenue causes. 
And upon this point the cases infra may be consulted (/). 

Although the Supreme Council had, during the first century 
from the Norman Conquest, suffered some diminution of its 
business by the establishment and separate action of the 
Court of Exchequer in the manner pointed out, it still enter- 
tained causes of moment which did not immediately coneexn 
the revenue : it had cognisance of all criminal offences com- 
mitted within the county where it happened to be, and it 
exercised jurisdiction on appeal from inferior tribunals (g). 
Further encroachments were, however, gradually made in 
various ways upon its power. In the first place, a practice 
crept in of issuing special writs or commissions of oyer and 
terminer, at the suit and on the complaint of individuals Qi ) : 
for instance, where any extraordinary outrage had been com- 
mitted, requiring a more speedy or more effectual remedy 
than could be furnished by the usual forms and process of 
the inferior courts. Sometimes the inquests necessitated by 
these complaints were ordered to be determined in the local 
courts, or by the justices in eyre ; and sometimes to be 
thus taken and afterwards returned before the Council for 
judgment (i). 

To restrain this practice, which was open to much abuse, 
various enactments were expressly passed, in consequence 
whereof it gradually fell into desuetude {kf 

if) Att-Gen, v. JffcUHnff, 15 M. & (h) Forms of petitions for such writs 

W. 687 ; Corporation of London t. are given in Palgr. King’s Counc. 28 et 
Att,-Qm.^ 1 H. L. Ca. 440. See 1 seq. 

Chitty, Arch. Pr., 11th ed., p. 2. (i) Palgr. King’s Counc. 25, 26. 

(p) 1 Sell. Prac* Introd. 11, (t*) Palgr. King's Counc. 32, 83. 


Powers 
vested in 
Supreme 
Council. 
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missions. 
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Again, so early as the reign of Hen. L, and perhaps even 
in that of William the Conqueror (Q, assizes "Seem to have 
been occasionally held by Justices Itinerant (m), who, by rea- 
son of the inconvenience which suitors suffered in being com- 
pelled to attend the King’s Court from place to place, were 
commissioned to hold circuits for the administration of jus- 
tice in counties and districts where the Supreme Court, 
presided over by the Chief Justiciar, or even by the king 
himself, did not chance to be (n). From the judgment of 
these Itinerant Justices, in whose institution we see the 
germ of our present system of Assize and Nisi Prius, a right 
of appeal lay to the Court of Aula Regis (o), the frequent 
exercise of which right seems to have brought back to that 
Court the final determination of most cases of importance 
throughout, the kingdom. Indeed, the expense and delay 
occasioned to suitors in having to resort to the Supreme 
Court, coupled perhaps with the jealousy entertained by the 
Crown of so powerful a subject as the Chief Justiciar (p), is 
believed ultimately to have led to the erection of the Court 


(l) 1 Reeves, Hist. Eng. Law, 2nd 
ed., 64 ; 1 Palgr. Eng. Comm. 293. 
The practice of issuing commissions of 
assize was reduced to a system by 
Henry II., who divided the country 
into circuits, and appointed itinerant 
justices, who seem to have had a civil 
as well as a criminal jurisdiction within 
each county : 1 Palgr. Eng. Comm. 296 ; 
2 Hall. Middle Ages, 188 ; Madox, 
Hist. Exch., 2nd ed., vol. 1, pp. 121-2. 

(m) As to whose authority and func- 
tions, we Ex pa/rie Fernandez^ 10 C. B., 
N. a, 29, 42. 

(n) Some of the functions of the 
Justices ^ Eyre are specified in Cooper 
on the Pub. Eec., voL 1, p. 268 ; see 
also Co. Litt. 293. a. ; GUb. C. P. 
Introd. 28. These circuits occurred, 
temp. Edw. L, about onoe in seven 


years. See also Ex parte Fernandez^ 
10 C. B., N. S., 29, 42. 

(o) Whilst the feudal system remained 
in vigour, certain actions and suits, 
civil as well as criminal, fell within the 
cognisance of the Courts Baron, the laws 
and customs of which varied in different 
districts, and were not by any means 
in conformity with the law as admi- 
nistered in the King's Courts. Such 
causes were, however, not unfrequently, 
upon failure of justice, removed from 
the Court Baron into the County Court, 
and thence again were brought for ad- 
judication before the justices itinerant, 
and from that tribunal were transferred 
coram rege. See Dugd. Orig. Jurid., 
Chap. 10 ; Reeves, Hist. Eng. Law, 
2nd ed., vol. 1, pp. 817, 818. 

(l?) See Gilb. 0. P. Introd, 80. 
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of Common Pleas, which seems to have become first sepa- 
rated, or at alljevents distinguishable from the Aula Regis in 
the time of Richard I. (g), or perhaps in that of King John ; 
though, according to the opinion of Mr. Madox (r), it was 
not firmly established as an independent tribunal till the 
reign of Henry III. We know, indeed, that, by an article of 
Magna Charta, it was, in the reign of King J ohn, expressly 
stipulated that the Common Pleas should not thenceforward 
follow the King’s Court, but should be held in some fixed 
locality : Communia Placita non sequantur Curiam nos- 
tram sed in aliquo loco certo teneantur ; but the fact, that 
this great statute was afterwards ratified and confirmed by 
Henry III., shows clearly in what sense Mr. Madox’s opinion 
must be understood, and gives a sanction to it. One of the 
great practical grievances of that time was the necessity of 
following the King’s Court in order to obtain justice, and 
hence the above ai'ticle of Magna Charta (s). 

It is, indeed, probable {€) that the Supreme Court had, 
prior to the final separation from it and establishment of the 
Court of Common Pleas, delegated to this latter tribunal, 
sitting as a subordinate committee merely, the peculiar cog- 
nisance of civil causes ; and that the justices nominated for 
this pui’pose had been in the habit of leaving the High Bench 
and retiring into some convenient apartment for the hearing 
of Communia Placita, i, e,, of ‘ Common Pleas,’ or suits 


{q) Id. 1 Reeves, Hist. Eng. Law, 
2nd ed., p. 57. See Dagd. Orig. Jurid., 
Chap. 18. 

(r) Hist. Exch., 2Dd ed., vol. 1, p. 
788. See 1 Reeves, Hist. Eng. Law, 
2nd ed., pp, 245-6. 

(a) In reference to this part of the 
subject, Dugdale (Orig. Jur. 89) tells 
us that as the severing of this Court 
(0. P.) from the Exchequer was at first 
no doubt occasioned from the great in- 
crease of suitors and causes thereto : so 
questionless was it, that, for moderating 


the expense and trouble unto which the 
subject was exposed by repairing to the 
King’s Supreme Court wherever he 
moved, and for taking off the charge 
and hazard in carrying the records upon 
all occasions of the king s removal, this 
law for fixing the 0. P. in a certain 
place (viz. at Westminster) was first 
made ; to the end that the people might 
be sure whither to resort foi trial of 
their rights.” 

(t) 1 Sell. Pr. Introd. 17. 
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between private persons, as distinguished from ' Pleas of the 
Crown ; ’ and this view is confirmed by the authority of Sir 
Francis Palgrave (u), who thinks that each of our three 
superior Courts was originally but a committee or subordinate 
department of the Aula Regis. 

Let this, however, be as it may, we know that, from the 
reign of Henry III. down to the present time, the Court of 
The Common Pleas, or Common Bench, has (except during 
some unimportant intervals of time) remained stationary at 
Westminster. 

It has been observed by Mr. Reeves (x), that the clause of 
Magna Charta just adverted to, must have had a direct and 
important influence upon the amount of civil business trans- 
acted in the Exchequer, as well as in the Curia Regis ; for 
each of these great Courts attended the king wherever he 
happened to be, and all suits between party and party were 
accordingly interdicted in these Courts by the express words 
of the law — the Curia Regis remaining, therefore, a tribunal 
for the discussion of criminal matters only — the Exchequer^ 
for the cognisance of causes touching the revenue, — whilst 
' Common Pleas,' i, e , suits between private persons, devolved 
upon the Bench {y). This view, indeed, is consistent with 
what we find in Bracton, who (writing temp. Henry III.) thus 
describes the various superior Courts of justice then existing : 
The king, he tells us, Guriarum hahetunampropriam, sicut 
Aulam Regiam, et Justitiarios Capitales quiproprias cau- 
sae Regis tevmhianty alluding, as we may fairly suppose, to 
the Court of Exchequer ; but then, he goes on to say that 
these Justices have also cognisance of the causes aliorum 
onmium, per querelam vel per privilegium sive libertatem ; 

(u) Ante, p. 28. necessitated to increase the number of 

(x) Hist. Bng. JavTj 2nd ed., toL i., his justices who were to sit there into 

F* wx, which commonly were not above 

(y) About the beginning of the reign three before that time, and so to divide 
of Bdw. II., there were so many suits them, as they might sit in two places 
in Common Pleas, ** that the king was Dogd. Orig. Jur. p. 89. 
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and tlies^ words doubtloss introduce some difficulty, which 
will however be removed if we understand them thus : — ^that 
the Curia Regis had cognisance of civil causes between sub- 
jects, only when they were commenced jper querelam, i. e,, 
by a peculiar kind of writ returnable before the king himself, 
or where a particular individual had a grant or license from 
the Crown not to be impleaded anywhere save coram ipso 
Domino Rege. And Bracton then goes on to say, that the 
sovereign has a Court and Justices of the Bench, who have 
cognisance of all pleas falling within their jurisdiction,’* — 
habet etiam Curiam et Justitiarios in banco residentes, qui 
cognoscunt de omnibus placitis de quibus auctoriMem 
habent cognoscend/i — ^thus, as it would seem, intending to 
describe the Court of Common Pleas {z). 

It may perhaps be a matter of some interest to observe, 
that, although the final establishment of the Court of Com- 
mon Pleas at Westminster effectually removed one grievance 
of considerable magnitude, which had been felt by the com- 
munity at large, yet it created another. Suitors, indeed, 
were then no longer obliged to travel about after the King’s 
Court in order to obtain justice ; they were, however, not 
the less compelled, when in want of it, to come, from even 
the most distant parts of England, up to Westminster. Now, 
to remedy this inconvenience, the Stat. of Westminster 2 
(13 Ed. 1, c. 10) was passed, by which it was, amongst other 
things, enacted, that any person impleaded “before the 
justices at Westminster, or in the King’s Bench, or before 
justices assigned to take Assizes,” &c., might make a general 
attorney (a) to sue for him, “ which attorney shall have full 
power in all pleas moved during the circuit, until the pleas 
be determined.” The better opinion seems, indeed, to be, 
that the above Statute of Westminster 2nd applied in 

(e) Sie Hist. Bng. Law, 2nd wLo takes npon himself the bnsmem of 

ed., Tol. i., pp. 817, 818. another man on his retainer : see 8 Bla. 

(a) An attorney (attomatns) is one Com. 28. Toml. Diet, ad verb. 
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strictness only to appearance by attorney, and not to the 
conduct of the suit by him after an appearance had been 
once made ; for we learn from Glanville (who wrote in the 
time of Hen. II.), that even then a party might (after an 
appearance had been once entered by himself in person) 
appoint some other individual, corresponding substantially 
with an attorney, to represent him during the subsequent 
stages of the suit. Much inconvenience must, however, 
have been spared to suitors by the above-mentioned statute 
of Edward I. (b) ; and it is thought, that the habitual em- 
ployment of attorneys of right in the Courts at Westminster 
may properly be ascribed to it. 

To return, however, to the history of our Courts of Law, — 
the office of Chief Justiciar, having been deprived of much of 
its importance by the establishment — first, of the Court of 
Exchequer, and, afterwards, of the Court of Common Pleas 
— and its dignity having been further affected by the seces- 
sion of the Chancellor from the Aula Kegis in the time of 
Henry HI, — seems, towards the close of that reign, to 
have fallen altogether into desuetude, until revived under 
a somewhat similar title, though with different functions by 
Edward I. 

To that prince (as history informs us) we are indebted, as 
well for the assignment of more precise limits to the re- 
spective jurisdictions of the Common Pleas and Exchequer, 
as for the definitive establishment of the Court of King s 
Bench (c). To him, as it would seem, we also owe the ap- 


(6) See 1 Reeves, Hist. Eng. Law, 
2nd ed., 619; 2 Id. 169. 

(c) “Anciently called Curia Domini 
Regis, becaose oftentimes the king him- 
self sat Here in person, and had Lis 
jostioes a latere suo resideates Dngd . 
Orig. Jorid. Chap. 17 (p. 36). See 
Arg. in the Cate of Ship Monei/f 3 
How. St. Tr. 861-2; Allen, Prerog. 
Cr. 92-3 ; Palgr. King's Counc. p. 62. 


When King James I , at the sugges- 
tion of Bancroft, Archbishop of Canter- 
bury, wished to take upon himself the 
cognisance and exclusive decision of 
matters touching the jurisdiction of 
Courts ecclesiastical, he was thus an- 
swered by Lord Coke, in the presence 
of all the Judges of the land : — “The 
kbg in his own person, cannot adjudge 
any case, either criminal— as treason or 
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pointment of a chief magistrate, presiding over this latter 
Court, denominated Chief Justice of England, and endowed 
with a two-fold jurisdiction : in the first place, over all Pleas 
of the Crown not relating to the revenue ; and, secondly, 
over matters of a private nature involving injuries alleged to 
have been committed with force, or in which the defendant 
was charged with falsity or deceit. 

Within the foimer of these two branches of jurisdiction, 
i, e,, Pleas of the Crown, was comprised the cognisance of all 
crimes and misdemeanors, a general controlling power over 
all other Courts of criminal jurisdiction, and the right of 
inquiring into matters touching franchises and liberties, or 
the wrongful usurpation of official functions. Where justice 
was obstructed or improperly declined, this high functionary 
was empowered to compel its performance by inferior couiis, 
corporations, and magistrates. And, where jurisdiction was 
exceeded or improperly assumed, he had the right of inter- 
fering to prevent or stop its undue exercise. 

Under the latter head of jurisdiction, appertaining to the 
Chief Justiceship, was included the cognisance of all tres- 
passes committed vi et armis, of ejectment, replevin, rescue, 
pound breach, and of actions founded on deceit. All which 
causes of action, indeed, savoured strongly of a criminal 
nature, as shown by this fact, that the defendant, if found 
guilty, was liable to pay a fine to the Crown, as well as 
damages to the party injured. 

Originally, then, the Court of King’s Bench had, in strictly 
civil cases, a very circumscribed jurisdiction ; but this it 
shortly contrived to amplify and extend, in a manner which 
may here briefly be explained. In ancient times all actions 


in the superior Courts were commenced by original writ, 


felony — or betwixt party and party, of justice, according to the law and 

concerning their goods, chattels, and custom of England : Prohibitions del 

inheritance ; but this ought to be de- j?oy, 12 Rep. 68. 
termined and adjudged in some court 
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i e., by a mandatory letter issuing out of Chancery under the 
Great Seal, and in the sovereign’s name, directed to the 
sheriff of the county in which the particular injury was 
alleged to have been committed This writ contained a 
summary statement of the cause of complaint, and required 
the sheriff to command the defendant to satisfy the claim 
made upon him ; and (on his failure so to do), it further 
enjoined the sheriff to summon the defendant to appear in 
one of the superior Courts to answer for his default (cZ). 

A person, then, desiring redress for a grievance, was, in 
the first instance, obliged to apply to the Chancery for an 
original writ adapted to the specific wrong of which he 
complained, in order that he might thus be enabled to com- 
mence his action in the foim established and prescribed. 

Some of these original writs were entitled ‘ de cursu,^ and 
seem to have been issued from the Chancery, upon the 
applicant swearing to the truth of the allegations contained 
in them, and finding pledges to prosecute his action. The 
tenor of these writs ^ de cursu,’ according to Fleta, could not 
be altered but by the legislature ; and, it is said, that the 
precedents by which the clerks of the Chancery were guided 
in framing them, were contained in a roll or book, called the 
Register of the Chancery. It seems, further, that the register 
obtained its first sanction from constant usage, rather than 
from any legislative enactment, of which, at all events, no 
traces can be found (e). 

The origin of these writs, although involved in much ob- 
scurity, is perhaps referable to the Normans; and their 
object probably was to define, with some degree of certainty, 
the nature of those injuries, for which the law afforded relief, 
and likewise to save the trouble of inventing new modes of 
expression for each particular case of wrong as it might 
present itself (/), 

(d) Steph. PI., 5th ed., 5, 6. (f) Steph. PL, 5th ed., App. 2 ; 

(f) Palgr. King's Coxmc. 15, 16. Palgr. King's Counc. 15. 
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The ordinary practice being as above mentioned, various 
specific forms of writs became established in the Court of 
Chancery, which, at length, it was thought necessary strictly 
to observe ; so that it appears to have been not unusual in 
those times for a plaintiff, when no writ could be found in 
Chancery that suited his case, to apply to the Council for a 
new one (g). To prevent the inconvenience and possibly the 
denial of justice thus occasioned, it became necessary (espe- 
cially when contracts increased in number, and wrongs, un- 
known in the ruder ages, became prevalent), to provide by a 
statute passed in the 13th year of Edward I. (stat. Westm. 2, 
c. 24), as follows : viz. that, whensoever, from thenceforth, in 
one case, a writ should be found in the Chancery, and in a 
like case (in consimili casu) falling under the same right, 
and requiring like remedy, no precedent of a writ could be 
produced, the clerks in Chancery should agree in forming a 
new one. And then the statute goes on to say, that if 
they cannot agree, it shall be adjourned to the next Par- 
liament Qi), where a writ shall be framed by consent of the 
learned in the law, lest it happen for the future that the 
Court of our lord the King be deficient in doing justice to 
the suitors.^’ Consequent upon the passing of this statute, 
a variety of n ew writs w as prep ared in and issued out of 
Chancery, so that a suitor wlio had received an injury, to 
which no writ previously in use was applicable, could thence - 
forth have one framed according t o the exigency o f his own 
particul ar case ; and the action founded upon this writ was, 
from the words ‘ in consimili cdsu ' used in the Acf, called 
an action of ' tresp ass on the case,' a form of action, be it 
observed, whi ch still survives to us , though n ow usuall y 
denomin^eJ a n ^ion ^ on the case ' merely . Of this form 
of action, the Court of King s Bench claimed cognisance, by 
having the original writ made returnable before them as well 

(g) 1 Spenee, Chano. Jur. 226. ever, to tMs proceeding : Palgr, Ring's 

{h) Reoourse was seldom had, how* Oonno. 17. 


40 


COURTS OF LAW. 


as in the Court of Common Pleas, on the ground that it was 
for a trespass, for which a fine was, in strictness, payable to 
the Crown, although the wrongful act was not alleged to 
have been committed vi et armis ; and thus a very large 
class of cases, compiising all injuries consequential upon and 
not directly caused by tort, was brought within the juris- 
diction of the Court of King’s Bench. 

Not only where the cause of action savoured of trespass 
strictly speaking, but in actions also of debt, covenant, and 
so foi^th, did the Court of King’s Bench, by resoi*ting to a 
fiction, likewise assume jurisdiction. The modus operandi 
here adopted consisted in allowing a plaintiff, in the first 
instance, to complain of a trespass against a defendant, and 
afterwards, when he had thus brought him actually into 
Court, to waive his charge of trespass altogether, and to 
declare against him for a debt, breach of contract, or other 
matter of a purely civil nature. 

The jurisdiction of the Court of King’s Bench was, more- 
over, still further extended, in a manner which is explained 
to us by Sir E. Coke (i), who says that the Court of King’s 
Bench had power to hold plea in all personal actions and 
ejectment against any one being in the custody of the 
marshal or officer of the Court, because a party so circum- 
stanced might, if sued in any other Court, have pleaded the 
privilege of the Court of Bang’s Bench ; and this latter Court 
would, consequently, in order to prevent a failure of justice, 
which might thus ensue, entertain the suit. Hence, where a 
person "was once in custody of the marshal of the King’s 
Bench at one man’s suit, and was thus brought within the 
jurisdiction of that Court, he might be compelled before the 
same tribunal to answer to the complaint of any other man. 

Thus did the Court of King’s Bench obtain jurisdiction 
over all civil actions of a personal nature ; and, although, by 


(t) 4 Inut. 71. 
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a subsequent statute (13 Car. 2, st. 2, c. 2), this acquired, 
or rather usurped, jurisdiction of the Court, had nearly met 
with a decisive check, yet it was retained by an exercise of 
ingenuity not inferior to that by which it had in the first 
instance been assumed. 

The last-mentioned statute enacted, that, where the defen- 
dant was to be held to bail for more . than 401., by virtue of 
process issuing out of the Court of King’s Bench or Common 
Pleas, the true cause of action should be specified in the 
writ or process ; and, had no mode of evading this statute 
been devised, it is evident that civil actions of any consider- 
able magnitude -must (except where really founded in tres- 
pass) have been altogether withdrawn from the cognisance of 
those Courts. However, out of this dilemma, the justices of 
the King’s Bench extricated themselves in the following 
manner. A plaintiff, whose cause of action justified him in 
holding the defendant to bail for more than 40l., was per- 
mitted, in his process, to command the sheriff to arrest the 
defendant, in order that he might answer the plaintiff in a 
plea of trespass, and also for a debt (or as the case might 
be). So that, by the introduction into the process of this 
ac etiam clause (as it was called), jurisdiction having been 
first given to the Court by the fictitious allegation of a tres- 
pass as the ground of complaint, the words of the statute 
were then complied with, by setting forth the true cause of 
action in the writ. This peculiar form of procedure was 
finally abolished by the Uniformity of Process Act (2 Will 
4, c. 39). 

To sum up, then, the extent and nature of the jurisdiction 
exercised by our principal Courts of Common Law gt this 
day, we must first remember, that, in all personal actions ' 
and in ejectment, they have co-equal and concurrent juris- 
diction Qc ) ; and that an appeal from the County Court lies 

{k) *^When a case can be taken to a of co-ordinate jorifidiotion ought to be 
Court of error, the dedsion of one Court binding on the others. Wh^ howerer, 
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to BXtj one of our three superior Courts indifferently* We 
must then remark, that the Court of Queen^s Bench has 
peculiarly delegated to it the surveillance over all inferior 
tribunals, which, as Sir W. Blackstone (Z) tells us, it keeps 
within the bounds of their authority, either removing their 
proceedings by certiorari for its own special determination, 
or by writ of prohibition, staying their progress in the Court 
below (m). It superintends, by quo warranto and man- 
damus (n), all civil corporations in the kingdom. It com- 
mands magistrates and others to do what their duty requires 
in every case where there is no other specific remedy (o). It 
protects the liberty of the subject by speedy and summary 
inteiposition, and takes cognisance both of civil and criminal 
matters, of the one on the Plea, and of the other on the 
Crown side of the Court. 

The Court of Common Pleas has a special cognisance of 
real actions, which are now, however, of comparatively rare 
occurrence. It is also the Couil of Appeal from the de- 
cisions of the revising barristers, under the statute 6 & 7 
Viet. c. 18 ; and the certificates of acknowledgments by 
maiTied women, under the Act for the Abolition of Fines and 
Recoveries (3 & 4 Will. 4, c. 74), with the affidavits verifying 
them, are filed of record in this Couii:, in pursuance pf the 
8oth section of that statute. 

The Exchequer, besides the remnant (if any) of its equity 
juiisdiction (p), still retains peculiar and exclusive cogni- 


there is no means of appealing to a 
Court of error, there is not the same 
obligation to follow the decision of 
another ^Ifcourt ; and, accordingly, we 
sometimes find Courts of co-ordinate 
jurisdiction differing from each other 
per PoUock, C. B., 5 H. & N. 6. 

(1) 8 Com. 41, 42 ; 9 Eep. 118, a. 

{m) A writ of certiorari or prohibition 
lies to the County Court from any one 


of the three Courts at Westminster. 
And, generally, a prohibition may be 
moved for in any one of the three su- 
perior Courts. 

{n) A writ of error lies on a judgment 
of Q. B. upon a mandamus : 6 & 7 
Viet. c. 67. And see 17 & 18 Viet c. 
125, ss. 76-77. 

(o) Post, Chap. 5. 

{p) Ante, p. 31. 
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sauce of matters of revenue (q ) ; eaj. gr. of complaints arising 
out of alleged infringements of the laws regulating the Cus- 
toms and Excise, — of matters involving the payment of stamp 
or other duties to government — or where on any issue 
raised between private parties the title of the Crown is 
brought in question, or the interests of the revenue are 
threatened. If, therefore, an action touching any of the 
matters just specified should be brought in the Court of 
Queen’s Bench or Common Pleas, or in a County Court (r), 
it will, on motion, be removed into the Exchequer (s ) : the 
basis of the jurisdiction exercised by that Court in so re- 
moving it, being, as remarked by a learned judge in Att.- 
Oen, V. Kingston (t) (which was an action against a revenue 
oflScer for the value of goods seized by him in execution of 
his duty), that it is a contempt of the Exchequer to proceed 
elsewhere in respect of any matter within its own peculiai* 
jurisdiction. 

The above is a summary statement, merely, of the leading 
branches of jurisdiction appertaining to our three superior 
Courts of Common Law (u). Minute information respecting 
the precise matters which fall wuthin the scope of their 
general co-ordinate jurisdiction, can only be obtained — and 
familiarity with their ordinary course of proceeding be 
acquired — ^by actual attendance at the Courts during their 
Sittings in Banc at Westminster, coupled with a careful study 
and examination of the various departments of our law there 
administered. Some few remarks, however, of a general kind, 
bearing upon the subject before us, may here properly be 
offered. 

In the first place, on grounds of public policy, any agree- 

($) See 22 & 23 Viet. o. 21, which 453; AtL-Otn. y. EdUeU^ 15 M. & 
amends the practice and procedure on the W. 97 ; Siddon y. East, 1 G. & J. 12. 
ReYenue side of the Court of Exchequer. {t) 8 M. & W, 168. 

AU,-Gen, y. SUlem, 83 L. J. Ex. 92. (u) See, also, upon this subject^ 8 

(r) MmntQoy y. Wood, 1 H. & N. 58. Bla. Com. pp. 87 et seq. ; 8rd lnBt.| 

(s) Adams y. Fremantle^ 2 Bxoh. Chaps. 7, 10, 11. 
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^ent, the object of which is to prevent the suffering party 
from coming for redress into a Court of law, or, in other 
words, which ‘ ousts the Courts of their jurisdiction,* is void. 
But this rule must be understood in a somewhat qualified 
sense : for instance, it is not unlawful for parties to agree to 
impose a condition precedent with respect to the mode of 
settling the amount of damage, in case any should be sus- 
tained, or the time for paying it, or any matter of a similar 
kind which does not go to the root of the action (x). The 
general policy of the law does not prevent parties “ from 
entering into such a contract as that no breach shall occur 
until after a reference has been made to arbitration (2/).** 
Hence, if I covenant with A. to do particular acts, and it is 
also covenanted between us that any question that may arise 
as to the breach of the covenants shall be referred to arbi- 
tration, that latter covenant does not prevent the covenantee 
from bringing an action.** But, “ if I covenant with A, that 
if I do, or omit to do a certain act, then I will pay to him 
such a sum as B. shall award as the amount of damage sus- 
tained by him, then until B. has made his award, and I have 
omitted to pay the sum awarded, my covenant has not been 
broken, and no right of action has arisen ** (z ) ; in other words, 
no obligation to pay attaches until the amount has been fixed 
by the referee. 

An absolute covenant or stipulation, that on the happening 
of a certain event no action whatever shall be brought, would, 


(x) Scott V. Avery ^ 8 Exch, 487, 500; 
S. C.y 5 H. L. Ca. 811, explained per 
PoUockf C. B., and Bramwell^ B., 
Horton v. Sayer^ 4 H. & N. 649, 651. 
See Cflarhe t. Wettrope^ 18 C. B. 
765. 

(y) Per Lord Cranworih^ 5 H. L. 
Ca. 847 ; Tredwen y. Holmcm, 1 H. A 
C. 72 ; Lowndti r. Earl of Stamford^ 
18 Q. B. 425; IMngiton t. EaM^ 5 


E. & B. 182. But law will not 
permit a pei son who enters into a binding 
contract to say in another clause that be 
will not be liable to be sued for a breach 
of it per Martin^ B., 11 Exch. 534. 

{z) Per Lord Cranworth, 5 H. L. Ca. 
848; per Lord Chelmsford^ C., Scott y* 
Corp. of Liverpool^ 3 Be G. & J. 860 ; 
Eravmtein v. A cddentaX Death Intwr* 
ance Co,, 1 B. & S. 782, 798. 
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in conformity with what has been above said, clearly be 
void (a). 

2ndly. As on the one hand parties cannot oust the juris- 
diction of the Courts by their own agreement or convention, 
so, on the other hand, they cannot, by consent, give the 
Courts jurisdiction over matters which do not properly fall 
within it (6) ; for all Judges must derive their authority from 
the Crown by some commission warranted by law(c), and 
they cannot act officially dehors the scope of the powers thus 
confided to them. 

Srdly. The jurisdiction of our superior Courts of law in 
civil cases, strictly speaking, extends over the counties of 
England and Wales, and the town of Berwick-upon-Tweed. 
In one sense, indeed, the Courts in question have a far more 
extensive jurisdiction ; for they may take cognisance of any 
cause of action of a transitory nature, as for a breach of 
contract entered into, or a trespass to the person committed 
in a foreign country (d) ; but, in adjudicating upon such 
cases, our Courts will have regard to the laws of the country 
in which the cause of action arose, albeit their mode of pro- 
cedure will be in conformity wdth our own law and practice. 
In other words, all that relates ad litis dedsionem is, in such 
cases, adopted from the foreign country ; and so much of the 
law as affects the remedy only, or that relates ad litis ordi- 
nationem, is taken from the lex fori of that country in which 
the action is brought (e). For instance, if an action be com- 


(а) Horton t. Sdyer, 4 H. & N. 643, 
where the cases are collected. 

(б) See per Mauh, J., Gibbon v. 
Gibbon, 22 L. J., C. P., 183-4 ; S. 0., 
13 C. B. 206 ; Avards ▼. Rhodet, 8 
Exch. 812 ; LoMrence v. WUcock, 11 
Ad. E. 941 ; V^omaittart v. Taylor^ 
4 B. & B. 910, 912. See Andrews y. 
MlioU, 6 B. A B. 888. 

(c) Bao. Abr. OoortB (B), 


{d) See Mostyn v. Fabrigas, Cowp, 
161 ; Scott V. Lord Seyynowr, 1 H. & C. 
219, 281 ; Submarine Telegraph Co, y. 
IHckean, 83 L. J., C. P., 139 ; Parker 
y. Dormer, 1 Show. 187 ; DoaUon y. 
Matthew, 4 T. B. 603 ; Story, Confl. 
L., s. 317 ; Wilde y. SheridoH, 21 L. 
J., Q. B., 260. 

(«) Judgm., Haber y. Sterner, 2 B. 
C. 210 ; De la Vega y. Ftafiiia, I 


Jurisdictio& 

bycoxiseat. 


Territorial 
limits of 
juriadicfticMi. 
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on a promissory note, made in Prance, by the 
plaintiff as indorsee against the defendant as maker of the 
note, and at the trial it be shown that the indorsement, 
although good according to our own law, is invalid according 
to the law of France, the plaintiff will fail* to recover upon 
the note. If, however, we suppose that the instrument in 
question is perfectly unexceptionable, regard being had to the 
law of the country where it was made, and further, that if 
there put in suit, no valid defence would have been open to 
the defendant, this latter party may here rely upon the 
Statute of Limitations as a good answer to the action, or 
may take advantage of any non-compliance by the plaintiff 
with the established practice of our Courts, or with the mode 
of procedure observed by them (/). 

For information upon this subject, which depends in fact on 
the principles of international law and comity, reference may 
be made to Leroux v. Brown (g), where it was held, that an 
action cannot be maintained in our Courts upon a verbal 
contract made in France, not to be performed within a year, 
and therefore within the 4th section of our Statute of Frauds 
(29 Charles 2, c. 3), the contract in question being valid 
according to the French law. Now, this case was decided 
upon the specific ground, that the section of the Act alluded 
to, in declaring that an action shall not be brought in this 
country upon a contract such as that above mentioned, 
operates not upon the validity of the contract (^), but upon 
the mode of procedure to be adopted with reference to it ; 


B. & Ad. 284 ; Oen, Steam Nav, Co. 
V. QuiUoUf 11 M. & W. 877, 895; 
Jodgm., Wilde v. Sheridan^ supra ; 
RaUi T. IfenrUetown, 6 Ezch. 488. 

if) Trimbey v. Vignier, 1 Bing., 
N. C., 151; Bntieh Linen Co. v. 
Drummond^ 10 B. k 0. 908. 

Semble. Set-off is matter of proce- 
dure^ aud determinable by tbe lex fori ; 


Mac Farlane v. Norris^ 2 B. & S. 788, 
(g) 12 C. B. 801 ; per Willes, J., 
Williams^ app., WheeleVy reap., 8 0. 

B. , N. 8., 816. 

^ (?i) See Brardey v. South Baetem R, 

C. , 12 0. B., N. 8., 68 ; Scott t. PiL 
JemgUmf 2 B. & 8, 11 ; Oa/rdiner v. 
H oughiony Id., 7 48 ; Bartley t. Hodgtt^ 
1 B. & 8. 876 ; 24 Viet. o. 11. 
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wliich latter is to be regulated in accordance with our own 
rules and practice. 

Precisely on the same ground a document, which, by the 
law of the foreign country in which it was made, would there 
be inadmissible in evidence for want of a stamp, may, never- 
theless, be received in our Courts. Though, if for want of a 
stamp the contract would be altogether void in the foreign 
country, it clearly could not here be enforced (i). 

4thly. Not only may causes of action which have originated 
abroad be in many cases brought within the cognisance of the 
Couiiis at Westminster, but persons resident abroad, whether 
foreigners or subjects of the Crown, may, under the provisions 
of the Common Law Procedure Act, 1852, and subject to 
certain conditions hereafter mentioned, be effectually served 
with process issuing out of our Courts ; and thus actions may 
be commenced in this country and prosecuted against absen- 
tees with a view ultimately to issuing execution against their 
property and effects here situate (k). It may, however, be as 
well to add, that civil process, by way of execution against 
the person (1) of a defendant, clearly cannot be enforced 
beyond the limits of this kingdom already specified ; because, 
in such case, the maxim still holds — Extra temtorium jus 
diceTiti impuue non paretur (m). 

In regard to Courts of Appellate Jurisdiction, viz. the Court coxau of 
of Exchequer Chamber and the House of LordvS, I* will, in 
concluding this Section, merely observe that the Court of Ex- 
chequer Chamber derives its origin from the Stat. 31 Edw. 3, 

{%) Bristow V. SequevilUf 5 Exch. (to) See if 1 B. &;S. 400. 

275. See farther as to the sabject As to taking the ftTMninidaon of wit* 
above treated of, Wheat. Intern. Iiaw, nessee oat of tiie jmisdiolioD, see 22 
140, 140. Tick c. 20, 

(h) Post, Chap. 4. Under stat. 22 k 23 Vkt c, 68, s. 1, 

(Q A criminal offender, who has gone it is competent to a Oomi in one part 
abroad, may, however, in some cases of Her Ib^jesty’s dominions td remit a 
be brooght within the jorisdietion of case for the opinion of a Oonrt in any 
oar Courts by virtue of intemaUonal otiier part thereof, 
treaties. 
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st. 1, c. 12, and was first established to hear and deteimine 
causes brought before it by Writ of Error from the Common 
Law side of the Exchequer. The jurisdiction and constitu- 
tion of this Court have, however, been altered by the Stat. 
11 Geo. 4 & 1 Wm. 4, c. 70, — s. 8 of which enacts that Writs 
of Error from any judgment given by the Court of King^s 
Bench, Common Pleas, or Exchequer, shall be returnable only 
before the Judges of the other two Courts in the Exchequer 
Chamber. 

The House of Lords, albeit the highest judicial tribunal in 
the realm, proceeds, as long ago remarked, (n) on writs of en*or, 
and in ‘‘ all matters of judgment secundum legem terrcBy so 
that there is not one law in Westminster Hall and another in 
the Court of the Lords above (o). This Court although con- 
forming to its own prior decisions — which can only be reversed 
by Act of Parliament (p) — may decline to recognise as binding 
judgments pronounced by inferior tribunals. In Dom, Proc, 
a case may be reviewed and overruled, which in a lower 
Court must have been followed. Hence, in cases intricate or 
important — and few others offer themselves to the notice of 
the House — ^legal reasoning is there apt to take a wider 
range than it can do under circumstances less favourable ; 
it may discard precedents, and search out principles — thus 
arriving at results consistent with themselves, and worthy 
even of those intellects which in days gone by developed the 
frame-work of our English Law. 

(n) Arg., 8 How. St. Tr. 316. 804 ; per A lexander, C. B., 3 Bing. 662. 

(o) Id. ibid. See Wilson y. Wilson, 5 H. L. Ca. 40, 

{p) AtL^Oen. T. Deem, dsc., of 63. 

Windsor, 8 H. L. Ca. 869, 391-2 ; et As to the importance of adheiing to 
ride per Lord Kingsdown, Id, 459 ; settled law, see per Coleridge, J., 6 H. 
T<mmey v. White, 3 H. L. Ca. 49 ; L. Ca. 637. 
per Lord CampheU, C. J., 1 E. & B. 
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of Proced/ure vn Borne and at Judges" Chambers. 

.Although, in the ^lier stages of their existence, the num- constitution 
her of Judges sitting in the Courts at Westminster was subject 
to fluctuation, there is no doubt, that, for a long period prior 
to the stat. 1 Will. 4, c. 70, each of the three Courts was 
composed of a Chief and three Puisne Judges ; and by the 
1st section of that Act, the Crown was empowered to appoint 
an additional Puisne Judge to each Court ; and this power 
having been acted upon, each of the three Courts has, since 
the passing of the Act in question, been presided over by a 
Chief and four Puisne Judges, who, by virtue of the 12 & 13 
Will. 3, c. 2 , hold office quamdiu se hene gesservat, and are 
only removable on the address of both Houses of Parliament ; 
their tenure of office having been, moreover, since 1 Geo. 3, 
c, 23, unaffected by the demise of the Crown ( 3 ). 

Besides the Judges, there are attached to each of the three 
Courts at Westminster five Masters, upon whom devolve many 
important and responsible duties, such as the taxing of attor- 
neys’ bills and of costs generally, the examination of affidavits, 
the making minutes of judgments, rules, and orders of the 
Court, and the investigation of matters specially referred to 
them. The Masters have, moreover, the custody of the * 
records, and are often appealed to as being, in some sort, the 
depositaries of the rules of practice of the Courts. They 
li^ave likewise certain peculiar duties to discharge, connected 
with the branches of exclusive jurisdiction of each Court (r). 

The matters which are brought within the cognisance of ofwhat 
our superior Courts of law may properly be divided or par- SUSSoT 
celled out into three great branches, viz. 1 st, purely Civil : ooart»take 
Sndly, quasi Criminal ; and 3rdly, Criminal — ^Proceedings. 

A« to tho liability of tbo (r) As to tbe dutiet of the Masters 
of our superior Oourte, see post^ in eeob Court, see furlber, Dax, Br. 

11 - 22 . 
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To the head of purely civil matters or proceedings might 
be referred the entire theory of, and practice connected with, 
private rights, wrongs, and remedies ; the science of pleading 
% in civil actions ; the code of practice to be observed therein ; 
everything, in short, connected with, or ancillary or incidental 
to, the conduct of a suit or an action at law, whether before a 
superior or an inferior tribunal. 

Within the second of the two heads just specified might, 
according to the usual arrangement, be included matters or 
proceedings connected with indictments for nuisances, the 
non-repair of roads, &c., criminal informations for libels, the 
ordinary applications for writs of quo warranto, mandamus, 
or prohibition, questions raised for judicial decision in con- 
nection with the administration of the Poor Law, and many 
other kindred or analogous matters which daily demand the 
attention of our Courts in banc, but which it would be useless 
to enumerate. 

As falling within the class of purely criminal proceedings 
might be specified an application for a habeas corpus to bring 
up the body of a prisoner, a motion to quash an inquisition, 
to remove an indictment for a misdemeanor into the Queen’s 
Bench from the Sessions or from the Central Criminal Court ; 
everything, in short, connected with or originating out of the 
general criminal law of the land. 

The mode of procedure observed in our superior Courts, so 
far as it is connected with matters of a civil nature, may con- 
veniently be treated in the following order : — 1st, the Mode 
of Procedure in Banc ; 2ndly, that at Judges’ Chambers ; and 
Srdly, that at Nisi Prius — ^whether on circuit or at the sittings 
in London or at Westminster. 

1. In attempting to convey some idea of the mode in which 
our superior Couiis, sitting in banc, are set judicially in motion, 
and of the manner in which th6ir jurisdiction, when solicited, 
is exercised, a distinction must be noted between their formal 
and their summary jurisdiction. The fii-st-mentipned branch 
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of jurisdicstion ^'consists in thci sanction given by the authority 
of the Court to those formal de cmsn prpceedings which 
constitute the ordinary and regular steps in a suit ” (s), and 
which will be separately considered in Chap. IV. of this 
Book. 

The summary jurisdiction exercised by the superior Courts 
"exists either at common law or under the provisions of 
cei*tain Acts of Parliament. So far as it exists at common 
law, it is calculated to effect one of four purposes : — 1. To 
prevent the regulations of the Courts from being infringed ; 

2. To prevent their authority from being abused ; 3. To pre- 
vent it from producing hardship ; 4. To enforce good con- 
duct on the part of those who are peculiarly within their 
jurisdiction ** (t). Cases referable respectively to each head 
or subdivision of the classification here adopted will present 
themselves to the reader during his progress through the 
present volume. 

The summary jurisdiction of the Coui‘t is exercised upon ^wexor- 
motion, made to it, by rule or order of the Court founded 
thereupon ; a motion being, indeed, merely an application to 
the Court, praying it to grant a ruJe, either conditional or 
absolute, in respect of some particular matter within its cog- 
nisance and jurisdiction. Such matter may or may not be 
connected with the progress of a cause ; it may be, as already 
intimated (u), of a civil, of a quasi-criminal, or of a criminal 
nature 

Motions are usually made orally and in open Court ; and 
an application of this kind must (save in some peculiar cases, 
ex. gr. where an order is made on the mere suggestion of the 
Attorney-General {x ) ) be accompanied by an affidavit {y) or 

(#) Smith, EL View, 2iid ed., p. 14. (w) See, for inetanoe^ Adam v. Fre- 

if) Smith, Bl. View, 2iid ed., pp. mwfUU^ 2 Exoh. 458. 

16-19, where each of these heads of iy) The 146th Rule of Fraotioe ex- 
jarlsdictioii is oonmsely explained and pressly declares, that *‘No rule which 
illustrated. the Court has granted upon the fimnda- 

(u) Ante, p, 49. tion of any affidavit shall be of any 
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written statement upon oath, exhibiting, in a concise and 
orderly manner, the facts out of which the application springs : 
an affidavit being required in order that authentic informa- 
tion may thus be given to the Court as to the specific grounds 
upon which its interference is sought ; and it is above all 
things necessary, that the contents of an affidavit should, 
when the nature of the facts deposed to admits of it, be ex- 
plicit and positive : so that, if false, an indictment for perjury 
might lie against the deponent. 

If the Court is satisfied with the contents of the affidavit, 
and thinks that a primd fade case has been made out for 
-•ndruie. its interference, a inile nid or a rule to show cause will be 
granted ; the former being a rule conditioned to become ab- 
solute, or which makes itself absolute, unless cause be shown 
to the conti-ary ; and the latter, a rule calling on the oppo- 
site party to show to the Court, on a pai-ticular day named in 
the rule, good cause why the thing specified therein should 
not be done. There are cases also in which a rule absolute 
will be granted in the fiirst instance (z), 
to The rule to show cause is prepared in a proper form by the 
officer of the Court (a), and must, under the 149th of the 
Rules of Practice issued in Hilary Term, 1853, bear date 
of the day of the week, month, and year on which it is 
drawn up ; it must also be served on the opposite party ; 
provisions regulating the time, place, and mode of such ser- 
vice, will be found in the 162nd and five following of the 
Rules of Practice. 

If, on the day appointed for that purpose and specified in 


foroe^ nnleafl sndi affidaTit shall have 
been actnall j made before such role was 
mored fotf aad produced in Court at 
the time of making the motion.*’ The 
requisites of affidavits in general are 
ipeeilied in the Rules of Practice, com- 
menoing at rtg. 18S. 

(s) 8ee, for Instance, Beg. H. T. 16 


Viet. 168. 

(a) ererj rule nisi for a new 
trial, or to enter a Tcrdict or nonsuit, 
the grounds upon which such rule shall 
have been granted shall be slKOilx 
stated:” 17 k 18 Viet. c. 128, s. 
38. 
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the rule (b), no cause is shown on behalf of the party upon 
whom it has been served and whom it seeks to affect, the rule 
will, upon a proper affidavit of service, be made absolute. If, 
however, cause is shown against it, that is, if counsel appear 
and argue in opposition to the rule, the Court will, in the 
exercise of their discretion, either discharge the rule, or in 
part or altogether make it absolute. In some cases, indeed, 
they will refer the matter thus brought before them to one of 
the Masters of the Court, that he may inquire into and report 
upon it ; or occasionally they may, with a view to insuring 
complete justice between the parties, direct an issue, moulded 
in some particular form, for trial by a jury. But if the rule 
be made absolute, and be not re-opened by permission of the 
Court (which is* however, seldom granted), non-compliance (c) 
with its requirements will be a contempt of Court, and pun- 
ishable by attachment (d) ; the attachment being a judicial 
writ directed to the sheriff, and commanding him to arrest 
the individual who has been guilty of the contempt. 

In general, an attachment for contempt will be granted 
only where the party against whom it is applied for has been 
called upon to do, and has wilfully omitted to do, some spe- 
cific act. Such motions occur, perhaps, most frequently in 
cases of awards. There the direction contained in the award 
becomes, upon the award being made a rule of Court, in 
effect, the direction of the Court. But, nevertheless, the 
Court always takes especial care to see that the award is 
express and distinct in directing the particular matter to be 
done before it will attach the party for disobeying it. And 


(h) A rule uill sometimes be en- 
larged, 1. e., further time for showing 
cause will be granted, either by consent 
of the parties or on special grounds 
submitted to the Court. See Eeg. H. 
T. 16 Viot. 151, 152. Cause, more- 
over, is sometimes, with a view to pre- 
venting delay and expense,* shown in 
the first instance, t e., on the rule nisi 


being moved. 

(c) By stat. 1 & 2 Viet. c. 110, s. 18, 
a rule of Court, whereby ** any sum of 
money, or any costs, charges, or ex- 
penses tiiall be payable to any person,” 
has the effect of a judgment, and is en- 
forceable by ezeoution. 

(d) See Swmjm r* Swb^fmt I C. Ei 
N. S , 86i, 
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the same strictness is likewise usually observed by the Court 
in enforcing performance of its own ordinary rules (e). 

Under the 34th and ensuing sections of the C. L, Proc. 
Act, 1854, an appeal is allowed in certain cases, and subject 
to certain restrictions, to the party against whom the Court 
in banc may have decided on motion for a rule (/). 

Although much time is occupied during the sitting of the 
Court in banc, in hearing motions for and arguments upon 
rules in respect of matters summarily brought before it, much 
time is also taken up with the argument of demurrers, special 
cases, special verdicts, and the like. Nor is business of this 
kind necessarily confined to the sittings in Term time {g) ; 
for our common law Courts also, by virtue of the 1 & 2 Viet, 
c. 32, s. 1, hold sittings at their discretion in the Vacation, at 
times of which due notice is given (/t). And by the statute 
just cited, it is enacted, that all judgments then pionounced, 
and all rules and orders then made, shall have the same effect 
as if they had been pronounced or made in Term time. 

As ancillary to the sittings in banc of the Court of Queen’s 
Bench must be mentioned the Bail Couii, where much busi- 
ness, usually of a less difficult kind than that discussed in the 
full Court, is despatched before a single Judge (i), who 
derives his authority, when sitting there, from the 1 Will. 4, 
c. 70, s. 1. This statute enacts that it shall and may be lawful 
for any one of the Judges of either of the three Courts at 
Westminster, when occasion shall so require, while the other 
Judges of the same Court are sitting in banc, to sit apart 
from them, for the purpose, rafer alia, of hearing and deciding 
upon matters on motion, and making rules and orders in 

(e) Per Wtlde, C. J«, Doe d. Earl of and 1 Will. 4, c. S, s. 3. See oUo Reg. 
Cardigan v. DfjwaUr, 7 0. B. 794. H. T. 16 Viofc. 178, 174, 178. 

(/) See AbboU r, Fearg, 6 H. & N. (4) See Field r, Mackenzie, 6 C. B. 
113. 884. 

ig) Tbe oommeaeeme&t sad duirniioa (t) See Todd t. Jtjftry, 7 Ad. k B. 
of each ¥«na ii nfulated (rtatotee, 519. 

▼is. 11 Geo. 4l 1 Will. 4, e. 70, e. 6, 
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matters depending in the Court to which the presiding Judge 
may belong. By virtue of this Act, also, a single Judge of 
the Exchequer has sometimes sat apai-t from the full Court 
on the last day or two of Term, for the purpose of hearing 
and disposing of such motions as might be brought before 
him. 

2, Besides the jurisdiction thus exercised by the superior 
Courts at Westminster, very many matters of much practical 
importance and urgency are disposed of at Judges* Chambers, 
where a Judge of each Court attends daily in Term time, and 
for the most part in Vacation also, for the . hearing of such 
applications as may be made to him. During the long Vaca- 
tion, indeed, one Judge usually stops in town to transact 
such business as may require his attention. 

The origin of the jurisdiction of a Judge at Chambers is 
involved in much obscurity ; but, as remarked by Chief Jus- 
tice Wilmot {k)y whenever it began, it stands upon too firm a 
basis to be now shaken, — ^that basis being constant imme- 
morial usage, sanctified and recognised ** by the Courts of 
Westminster Hall, and, in many instances, by the legislature, 
so that it has, at this day, become as much a part of the law 
of the land as any other course of practice, which custom or 
usage has established. 

Notwithstanding the difficulty of arriving at any precise 
and definite conclusion as to the time when, and mode in 
which, the jurisdiction of a Judge at Chambers originated, 
there can be no doubt that it was introduced with a view to 
the ease and convenience of suitors, and in order that they 
might be accommodated, in a great variety of cases, at com- 
paratively little expense and trouble. The jurisdiction of a 
Judge at Chambers has been expressly recognised and 
sanctioned by the legislature ; for instance, — the 1 Will* % 
(X 70, s. 4, enacts, that every Judge of the superior Qourts of 


« {h) Opiuionei p. 204; 



COURTS OP LAW. 


law, to whatever Court he may belong, shall be authorised to 
transact such business at Chambera and elsewhere, depend- 
ing in any of the said Courts, as relates to matters over 
which they have a common jurisdiction, and as may, accord- 
ing to the course and practice of the Court, be transacted by 
a single Judge ; and the Jurisdiction of a Judge at Cham- 
ber is further extended by the 1 & 2 Viet. c. 46, s. 1, which 
provides, that every Judge of any one of the three superior 
Courts shall have equal jurisdiction, power, and authority to 
transact, out of Court, such busmess as may, according to the 
course and practice of the Court, be so transacted by a single 
Judge, relating to any suit or proceeding in either of the 
said Courts, or on the common law or revenue side of the 
Court of Exchequer, or to any matter usually transacted 
out of Court, although the said Courts have no common 
jurisdiction therein, in like maimer as if the Judge trans- 
acting such business had been a Judge of the Court to 
which the same by law belongs: the effect of this en- 
actment being to give to the Judges of the respective 
Courts a general and concurrent jurisdiction in any busi- 
ness which may be transacted out of Court by a single 
Judge (Z). 

In connection with this part of the subject, it may be 
observed, that sometimes a particular Act of Parliament 
requires that an application founded upon it should be made 
to the full Court ; and, in every such case, the jurisdiction of 
a Judge at Chambers is, of course, wholly excluded ; some- 
times a distinction is specially made between the authority 
and powers to be exercised in banc, and those confided to a 
Judge at Chambers, and here again, provided the intention 
of the legislature be clearly expressed, no difficulty can occur. 
There are indeed cases in which a doubt might reasonably 
be felt as to the meaning of the words used by the legis- 


(l) Per Maidi, J., B$nntli r. Dean, 4 If. A Gr^ 638. 
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latiire, and where, consequently, a Judge at Chambers would 
perhaps decline to exercise jurisdiction. If, however, some 
special power or authority is given to “the Courts” by 
statute, the presumption will be, that it was intended to be 
exercised as the Courts usually exercise their jurisdiction ; 
and it may, accordingly, fall within the province of a Judge 
at Chambers to put in force the provisions of the Act in 
question (m). 

The ordinary mode of procedure at Chambers is, as might 
be expected, somewhat different from that observed in the 
full Court ; for, as in the latter case, it is by rule and order 
of the Court, so, in the former, it is by summons, supported 
at the hearing by aflSdavits, and order of the Judge founded 
thereupon. 

To explain the mode of procedure alluded to somewhat 
more minutely, — the party requiring the intervention of the 
Judge in the first place takes out a summons, which is issued 
by the Judge’s clerk, and serves a copy of this summons 
upon the opposite party. The summons calls upon such 
party, or upon the individual whose interests may be 
affected by the application, to show cause at Chambers, on a 
particular day, and at an hour specified therein, why the 
matter or thing, performance of which is sought to be en- 
forced, should not be done. 

If the party on whom the summons is served does not 
appear thereto, the 153rd Rule of Practice directs, that the 
party taking out such summons shall be entitled to an order 
on the return of it (?i). 

Should> however, the opposite party duly appear to the 
summons, the matter involved in the application will be dis- 
cussed before the Judge, who either will determine it him- 
self (in which case he usually indorses a minute of his 
(lecision on the summons), or, in cases of import^oe, may 

(m) See |>et Pn^he, B., Smtton r. aleo Res* Hil. T. 16 Vick 

CollUr^ 180, 180. 164. 


Mode of 
procedure at 
Chambers. 
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refer the applicant to the full Court. When the order is 
made by the Judge, it ought to be drawn up and served 
forthwith, otherwise the opposite party may treat it as 
abandoned. 

If the order be served, but not obeyed, it should then be 
made a rule of Court (o) ; and may afterwards be enforced, if 
necessary, by attachment (p). 

Should the party to whose interests the J udge’s order is 
adverse, wish to dispute its correctness or validity, he may in 
general do so by an application to the full Courty which is 
in the nature of an appeal from the decision of the Judge 
at Chambers. 

There is, however, a distinction to be noticed between 
cases where an objection is taken to the particular mode of 
compliance with the Judge’s order, and those wliere the 
manner in which his discretionary power has been exercised 
and the propriety of his decision are called in question. In 
the former class of cases, the Judge who made the order will 
(on being applied to for that purpose) himself see that it is 
properly canied out, whilst, in the latter, the party dissatis- 
fied with the decision at Chambers must (provided he is not 
debarred from doing so by the express words of some par- 
ticular statute) apply to the Court in banc (y). Even in case 
of an erroneous decision by the Judge, it is worthy of notice, 
that although the Court in banc will control and revise such 
decision, where it was given under a delegated authority, 
yet, they will not in general do so, where the Judge was 
acting imder distinct and independent powers, conferred 
upon him by the statute law ; and, in this latter, case, the 
words of the particular Act, and the intention of the legis- 

(o) A Judge’s order obtained in Va- 544 ; per Tindal, 0. J., 9 Bing. 105 ; 
Ution cannot, however, be made a rale Dent v. Batham, 0 Each. 4S9. 

bf Coart before the nest Term : Eeg. (9) See per Aldtnon, B., Bemtit r. 
na. T. Ifl Viet 168, Btrttfvrd, 8 D, It I, 483 ; GrtfiA v. 

(p) Boa EzjmrtM WiUandt 11 0. B. Sellp, 0 Bub. 8L8. 
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lature, must necessarily determine as to the finality of the 
decision of the Judge (r). 

It is a rule also, in support of which many authorities 
might be cited, that an appeal from the decision of a Judge 
at Chambers to the Court at Westminster must be made 
speedily, or, at all events, within a reasonable time, regard 
being had to special circumstances, if any, appearing in the 
case. "It is,” says Lord Campbell^ C. J. (s), "a wholesome 
rule that any application to this Court (Q. B.) in the shape of 
appeal from a decision of a Judge at Chambers should be 
made within the Term next after suc^ decision.” 

The 3rd head of inquiry suggest . 50, was, as to the 

mode of procedure before a J cing at Nisi Prius; 

inasmuch, however, as this v to be considered poat^ 

Chap. IV., which treats of ^essive steps in an action 

at law, reference thithe’ ^ made for information upon 

the subject specified 


Sect. diction of the County Court {t). 

The " .risdiction ” of the County Court (u), as at ^SlSuction. 

presen^ ted, "inactions personal,” is defined by the 

58t^ jf the original County Courts Act (9 & 10 Viet 

r A in connection with the 13 & Viet, c, 61, s. 1, 

. 19 & 20 Viet. c. 108, ss. 23 and 24. The effect of 
sections is, that " all pleas of personal actions ” (aj), 


(r) *‘It may l)e affirmed generally 
that where a thing may be done by the 
Court or a Judge, and the Judge does 
it, hie decision may be reyiewed : ” per 
MaulCf J., Wilkin v. Jteed^ 15 C. B. 
200. ^ee Jackson t, Kidd, 29 L. J., 
0. F., 221 ; Sthmter v. Whtelvtright, 
ld4 222 ; 0. L. Froc. Act, 1860, s. 4. 

(«) Mittedith V. OiUiaiSf 18 Q. B. 
200; Day’s 0. L. Froo. Aoti^ 2nd ed., 
270 . 

(0 For di.tailed information upon 


thid subject, the reader is referred to 
Broom’s Tract, Co. Courts, 2nd ed , 
pp. 44-9 5i 

(tt) The County Court here spoken of, 
which is entirely a creature of the sta- 
tute law, must not, of course, be con- 
founded with the sheriff’s court, which 
represents the old county court of the 
Anglo-Saxon and Norman tune% ante, 
p. 24i 

(t) See Joniu^ 1 B. A B. 

22 . 



OOUETS OP LAW, 


whei'e the debt, damage, or demand ” does not exceed the 
sum of 50?., whether on balance of account or otherwise,” 
or " after an admitted set-off,” may be holden in the County 
Court,” ‘‘provided always, that the Court shall not have 
cognisance of any action of ejectment, or in which the title 
to any corporeal or incorporeal hereditaments, or to any toll, 
fair, market, or franchise shall be in question, or in which 
the validity of any devise, bequest, or limitation under any 
will or settlement may be disputed, or for any malicious pro- 
secution, or for any libel or slander, * * or for seduction or 
breach of promise of marriage ” (y). But with respect to any 
action which rtiay he brought in any Superior CouH of 
common law, “ if both parties shall agree by a memorandum 
signed by them or their respective attomies, that any County 
Court named in such memorandum shall have power to try 
such action, such County Court shall have jurisdiction to try 
the same.” 

It will obviously be convenient, in treating of the jurisdic- 
tion of the County Court, to adopt the plan indicated in the 
statutory provisions above set out, and to consider, in the Ist 
place, the class of cases which fall within, and, 2ndly, those 
which are excluded from the jurisdiction of the Court. To 
prevent misapprehension, however, it may be right to observe 
in limine, that (save in some peculiar cases to be presently 
mentioned) the inferior Court, now treated of, possesses no 
jurisdiction altogether exclusive of that belonging to the 
higher tribunal, unless it be in this sense, that a plaintiff 
needlessly electing to sue in the more costly, where he might 
have had recourse to the cheaper tribunal, will not imfrc- 
quently be punished by the loss of costs. In certain cases 
also, viz. “ where in any action of contract brought in a 
Superior Court the claim indorsed on the writ does not 

(if) As actios for ariminal coover* longer sminUisable : 20 A 21 Vkt e. 
aatiss (wliicli wu mliuled from the 8^, •• 89. 

Jsfiadictiop of ibo Cosntj Cosri) la so 
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exceed BOl, or where such claim, though it#originally ex- 
ceeded 501, is reduced by payment into Court, payment, an 

adniiitted set-off, or otherwise to a sum not exceeding 501” 

it is enacted by 19 & 20 Viet. c. 108, s. 26, that *"a Judge of 
a Superior Court, on the application of either party after 
issue joined, may in his discretion, and on such terms as he 
shall think fit, order that the cause be tried in any County 
Court which he shall name,” and the trial will take place 
there accordingly (z). * 

1. The County Court has, then, a general jurisdiction to 
entertain pleas of personal actions, where the debt, damage, 
or demand,” does not exceed the sum of 50Z., whether " on 
balance of account or otherwise,” or “ after an admitted set- 
off.” This Court, may, therefore, take cognisance of an action 
upon a bill of exchange or promissory note (a), or for the 
recovery of goods in specie (b) within the value of 501, (c) ; 
though not of an action upon a judgment recovered in a 
Superior Court {d). 

But what, it may be asked, is the precise meaning of the 
expression “balance of account,” which occurs in the 58th 
section of the County Courts Act? The answer is, that 
these words are intended to apply to accounts which have 
been adjusted, settled, ascertained, or balanced by the par- 
ties, or to any debt which has been reduced within the 
prescribed limit of 501, by payment (e) or something equi- 
valent thereto. Suppose, for instance, a claim to be preferred 
in the County Court for a sum below 501,, and suppose it ap- 
pears that the debt originally due from the defendant exceeded 
that amount, but has been reduced below it by payment 

( 2 ) See also 19 & 20 Viet. o. 108, 809. 

8. 89. (c) Ltader t. Rftyt, 10 0. B., N. S., 

(a) Waters r, ffwndley, 6 D. a L. 809. 

88 ; Nind r, MMa, 5 J). k L. 021. {d) 19 & 20 Tiot e. 108, s. 27. 

See also LowU/^ t. Rom, 12 Q. B. 952; (e) Seem, at %o tender, te^ Creese 

19 a 20 Viot. 0 . 108, t. 4. T. Seaman, 10 a B. 884. 

{h) Tayhr t. Addymom, IS C. B. 
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before action l^rought, the defendant will not, under such 
ciroumstanoes, be entitled to say, that the case is without 
the jurisdiction of the County Court (/). So, if anything 
other than money be received in reduction of a debt by 
agreement of the parties, that will be equivalent to payment, 
so as to bring the case within the jurisdiction of the County 
Court (gr), the question, whether it was so received or not, 
being deteiminable from the evidence pro and con, which 
may be adduced (A). 

A claim exceeding 50Z. cannot, however, by merely giving 
credit for a set-off (i), be reduced so as to bring it within 
the cognisance and jiuisdiction of the County Court (k) ; 
though as above stated, a set-oflF admitted by the defendant 
may, under the recent statute (Z), bring a claim within the 
jurisdiction of the County Court. But clearly a case will not 
be cognisable by the County Court in which a claim exceed- 
ing oOl, is reduced by a pZca of set-off within that amount ; 
for if it were so, the Court might be called upon to inves- 
tigate two several claims, each of them far exceeding the 
limits of its statutory jurisdiction (m). 

The next point to be noticed upon this part of the subject 
is, that, by the 63rd section of the 9 & 10 Viet, a 95, read 
in connection with the 13 & 14 Viet. c. 61, s. 1, it shall 
not be lawful for any plaintiff to divide any cause of action, 
for the purpose of bringing two or more suits*’ in the 
County Court. But a plaintiff claiming “a debt, damage, 
or demand ** for more than 501, may, if so minded, (by the 
express provisions of the 63rd section just mentioned,) 


(/) See per Maule, J., WwidhaiM 
T. Newnum, 7 C. B. 654 ; per Parke, 
B., Turner r. Berry, 5 Bxeb. 858. 

(y) See Hooper t. Siephent, 4 Ad. k 
B. 71 ; HiUt r. Menmrd, 10 Q. B. 266. 

(I) See Joi^h t. Henry, 1 L. M. & 
?« 8^; Avarde Bhodee, 8 Bzdi. 
811 


(i) Ab to ibo durtmetion between 
‘^pajment” and *<»et^,** see Tkmae 
Y, Croii, 7 Bxch. 728. 

(1;) Avards v. Bhodee, 8 Bxeb. 812. 

(l) 19 k 20 Viet, a 108, e. 24. 

(m) WoodBame r, Neumum, 7 0. B. 
654; Beewici ▼. Capper, Id. 669; 
Kimpton t. Willey, 1 L. IL A P. 280. 
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" abandon the exceed,^ and recover to an amount not exceed- 
ing the 50i. {n). 

As explanatory of the above section (which, in common 
parlance, is said to forbid the ‘^splitting of a demand,”) 
Ormibly v. Aykroyd (o), should be consulted, where the 
facts were as follow : the defendant was a railway contractor, 
and the plaintiff was a shopkeeper, who supplied goods to 
the workmen employed on the line, upon the authority of 
tickets, specifying particular amounts as due to them, signed 
by a sub-contractor employed by defendant, and given to the 
workmen in part payment of their wages. Upwards of three 
thousand of these tickets had been presented to the plaintiff, 
and goods supplied upon them to the men. The defendant 
was served with 228 summonses, to appear at the West- 
minster County Court, to answer the plaintiff as to each of 
the summonses, in an action on contract for goods sold,” 
the several sums sought to be recovered amounting together 
to upwards of 300i. Owing to the mode in which this case 
was presented to the Court at Westminster, viz. on motion 
for a prohibition to the local Court, no question arose as to 
whether or not the defendant had authorised the supply of 
goods by the plaintiff. His authority was taken as proved ; 
and we may also assume that the goods had been supplied 
in pursuance of one continuing authority, and in the same 
course of dealing between the parties. In delivering judg- 
•ment in this case that a prohibition ought to go, the Court 
of Exchequer drew a distinction between a claim or demand 
comprising several distinct and independent matters, which 
may clearly be recovered by separate suits in the County 

(ti) This abandonment of the excess ▼. Wovdswnih, 18 G. B.834<5; Ckupe- 
^ust, under the 35th Buie of Praotioe, man v. Hart, 14 C. B., N. 8., 731» 
m made upon the particulars of 735 ; per ErU, J., Jbnet y. Prii^ard, 
bemand. 6 D. & L. 530. See also Bax 

K (®) ^ E«h. 479 ; Judgm., Wood v. 9 Bxeh. 503. 

8 Bxoh, 445 ; Jndgm., Bmseif 
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Court (p), running account consisting, indeed, of vBxkm 
items, but is meant to constitute one entire deW* 

Where, in the case of a tradesman’s bill, they remarked, ism 
item is.connected with another in this sense, that the dealhig 
is not intended to terminate with one contract, but to be 
continuous, so that one item, if not paid, shall be united with 
another and form one entire demand, the plaintiff cann^ 
split these items into separate causes of action, but must sue 
for the aggregate amount (5). 

Let us suppose a case somewhat analogous to that just 
considered, but in reality to be decided on other grounds ; — 
that a banker receives a sum of money, belonging to diflforent 
persons severally, from their agent, who is charged to divide 
it amongst them in distinct proportions ; let us further suppose 
that the aggregate sum paid into the bank exceeds 50 Z., but 
that the several undivided portions of which it is composed fall 
respectively within that limit ; it is, of course, under the cir- 
cumstances stated, clear, that an action would not lie in fShe 
County Court at suit of the agent for the entire deposit paid 
into the bank, inasmuch as that would be without the juris- 
diction of the inferior tribunal ; but it is also clear, that an 
action could not be maintained there for his several shar^ by 
any one of the individuals beneficially interested in the fund, 
upon this ground, that the original contract was not with him, 
but was between the banker and the agent (r). 

Again, it is a common practice for farmers and grazier# to , 
send their cattle to a particular salesman, who perhaps 
to one individual a lot of beasts belonging to many diflEe|ent 
owners. Now, here the contract of sale is between the sales- 
man and the purchaser, so that each separate owner could not 
sue the latter for the price of his cattle (a). ^ 


(p) See Brtintkill v. Powdlj 1 L. M. 
A P. 550 ; Kimpton y. Willey^ Id. 280 ; 
WiMam t. Xee, 12 Q. B. 521. 

(q) See per Jemt, C. J., Bontey y. 
Wwrdtwjrih^ 18 0. B. 828-9. 


(r) See Pinto t. Santot, P .wni 

447. /i 

(«) Per Martin^ B., WajJ v. IVot 
ran, 8 Excb. 852. t 

. 669 
P. 280^ 
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C^ses like the foregoing are not to be decided by reference 
to the wording of the County Court Acts, but upon element 
tary principles, on which the law of contracts is dependent. 

But, although a cause of action cannot be divided in order 
to ORtitle a claimant to sue in the County Court, a plaintiff 
4 ^iming more than 501, is, by the 63rd sect, of the 9 & 10 
Viot. c. 95, allowed to abandon the excess of his demand, and 
to sue for the residue in the County Court. 

In the event of his doing so, however, “ the judgment of 
the Courtly ** shall be in full discharge of all 

demands ^ cause of action,” and '' entry of 

the judgment shair^ ide accordingly;” the consequence of 
abandoning the excess of his demand over the 501, will conse- 
quently be to preclude the plaintiff from afterwards recovering 
it by action, and, should the defendant have any ground of 
set-off available, such abandonment may be attended with 
additional inconvenience and prejudice. This results from the 
fact, that a plaintiff cannot compel his adversary to plead a 
set-off ; and should he abandon the excess of his demand, so 
as to bring his claim within the jurisdiction of the County 
Court, and then be met by a set-off, he might of course be 
altogether defeated in his action; and, at all events, the 
claimant would find himself exposed to the risk of having 
his demand reduced, not merely by the amount abandoned, 
but also by the amount of the set-off. K, on the other hand, 
the defendant does not plead his set-off to the plaintiffs 
reduced demand, but sues for it in a cross action, then the 
plaintiff will be debarred in that action from setting-off any 
of the abandoned portion of his original claim by the express 
words of the 63rd section of the Act (t). 

In practice, therefore, a plaintiff will do well to avail him- 
self of the power of abandonment above alluded to, only 
where the excess abandoned is unimportant in amount, or in 

(t) See per J., WoodhavM r. Newman^ 7 C. B. SS6-7. 

F 
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cases where no set-off can be established, and where the 
recovery of any part of his demand might be jeopardised by 
delay. 

A reference to the 68th sect, of the 9 & 10 Viet. c. 96, 
already set out (u), and to the 19 & 20 Viet. c. 108, s. 23, will 
show the restrictions imposed on the jurisdiction of the County 
Court. The cases wholly, or save by consent of parties (x), 
excluded from the jurisdiction of the County Court are as 
under : — Any action of ejectment ; or in which the title to a 
corporeal or incorporeal (y) hereditament, or to any toll (z), 
fair, market, or franchise (a) shall be in question ; any action 
in which the validity (6) of a devise, bequest, or limitation 
imder a will or settlement may be disputed ; any action for a 
malicious prosecution (c)\ or for libel, slander, seduction, or 
breach of promise of marriage. 

The cases cited at the foot of this page may if necessary be 
consulted with reference to the several matters of minor 
importance included in the above list, to which they respec- 
tively apply. Two questions, however, of considerable interest 
to the practitioner demand consideration in connection with 
that class of cases in which the title to land is in question 
before the County Court : — 1st. How is the judge of that 
Court to act when the title to land is alleged to be or is in 
question ? 2ndly. When may it properly be said to be so ? 

Ist. The plaintiff may possibly, in his particulars, so far 


(u) Ante, p, 60 . 

Id. 

(y) See Stephemon t. Raine^ 2 E. A 
B. 744; DavU r. Walton, 8 Ezch. 
153; BaddtUy t. Denton, 4 Exch. 
508 ; JSteuart v. Jones, 1 E. A B. 22. 

(e) Rey, r. Everett, 1 £. A B. 273 ; 
Mumt T, Oreat Northern R, C,, 2 L. 
K. A P. 268 ; 3. C., 10 C. B. 900.^ 

(a) See Dam r. Walton, 8 Ezob* 
15S. 

(I) fhe Ceimty Oeert judge ban jnrie* 


diction, howeyer, In regard to a claim 
for a legacy, when iU ** yalidity*' St 
not disputed, poet, p. 69. See also 
Oihhon y. Gibbon, 13 C. B. 205; 
Hewston y. Phillips, 11 Exch. 699 ; 
Winch y. Winch, 18 C. B. 128 ; Limy* 
bottom y. Longhottom, 8 Exch. 203 ; 
Fuller y. Maxkay, 2 E. A B. 573. 

(c) Jomu V. Cwrrty, 2 L. H. A P. 
474 ; Hunt y. iVortA StaiorJMn M, 
C,, 2 H. A K. 461. See Chiven y. 
Savage, 5 B. A B. 897. 
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exhibit the true substance and nature of his claim, as altoge- 
ther to exclude it from the cognisance of the Court to which 
he would refer it, and here of course no practical difficulty as 
to the mode of dealing with the claim can be felt (d). Again, 
the objection to the jurisdiction, founded on the subject- 
matter in dispute, though not appearing on the particulars 
or summons, may be raised by the defendant at the hearing ; 
and, if so, the duty of the judge will be, in the first instance, 
to inquire into the case, with a view to satisfying himself 
whether the title does really come in question or does not 
Should he think that it does come in question, he will dismiss 
the summons ; should he think that it does not come in 
question, he will hear and adjudicate upon the claim : the 
remedy open to the party dissatisfied with the decision of the 
judge being by application to one of the superior Courts, in 
the foimer case, for a mandamus, and, in the latter, for a 
prohibition, to issue to the County Court (e). It is not, 
however, absolutely incumbent on a defendant sued in a 
County Court, who knows that the title to land must come 
in question, to wait until the hearing, in order then to put 
forward the objection. It is quite open to him, if so minded, 
upon being served with process out of the inferior Court, to 
apply at once for a prohibition to restrain the County Court 
judge from proceeding further with the case (f), the applica- 
tion being supported by proper affidavits. 

2ndly. When or under what circumstances may the title 
to a corporeal hereditament properly be said to be in question ? 
It is clear that a mere colourable pretence of title, or a claim 
to what can have no valid existence in law, will not suffice to 

(d) See Sfwell y. Jones, 1 L. M. & Lawford y. Partridge, 1 H. & N. 621 ; 
F. 625. Mountnoy y. Collier, 1 B. & B. 6S0. 

(«) Latham, y. Spedding, 2 L. M. & (/) Per Wightmatt, J., Setoell y. 

P.878 ; Judgm., Thompson y, Ingham, Jones, 1 L. M. & P. 525. See Wads^ 
X li. M. & P. 219 ; cited per Watson, worth y. Queen of Spain, 17 Q. B. 

Be Baker, 2 H. & N. 284; Sie- 171. 
khcnson V. Paine, 2 B. & B. 744 ; 

^ y 2 
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oust the jurisdiction of the County Court ; the title must be 
brought bond fide in question (g). Thus, if a tenant be sued 
for use and occupation, and rely on the fact, that his landlord's 
title has expired during the tenancy, evidence of such fact will 
oust the jurisdiction of the County Court (A). A plaint was 
entered in a County Court for a trespass in removing plaintiff *8 
goods from certain rooms of a house, the residue of which was 
occupied by the defendant ; and it appeai’ed that the real 
question in dispute was, whether the plaintiff had let the 
whole house to the defendant, or had reserved for himself the 
rooms in which the trespass was alleged to have been com- 
mitted : upon these facts it was held, that a question of title 
to a “ coiporeal hereditament *’ had come in question, and 
that the County Court judge had no jurisdiction to adjudi- 
cate upon the plaint (i). So, if a party were charged in a 
County Court with a liability arising by reason of his owner- 
ship of land, and he disclaimed the ownership, a question of 
title would be raised, and the jurisdiction of the Court would, 
in the absence of any enactment overriding the County Court 
Act (9 & 10 Viet c. 95), be ousted {j). 

It is important to add, that by stat. 19 & 20 Viet. c. 108» 
s. 25, where in any action in the County Court “ the title to 
any corporeal or incorporeal hereditament, or to any toll, fair, 
market, or franchise, shall incidentally come in question, the 
judge shall have power to decide the claim which it is the 
immediate object of the action to enforce, if both parties at 
the hearing shall consent, in any writing signed by them, or 
their attorneys, to the judge having such power ; but the judg- 
ment of the Court shall not be evidence of title between the 


{g) Llcyd t. /onet, 6 C. B. 81 . 

(h) Mwninoy t. CoUier, 1 E. & B. 
630. See Kerhin y. Kerhin^ 8 £. & B. 
800 ; Emery r. BameU^ 27 L. J., C. 
P., 216 ; 8. ( 7 .. 4 C. B., N. S., 428. 

(4 Chew T. HoUrcydf 8 Exch. 240. 
(j) Reg, y. Barden, 2 E. & B. 188. 


But the Coxmty Court haa etiU a^nl- 
lanoe of replevin, even where the title 
to land doee come in question : Reg, y. 
Rainey 1 E. A B. 855 ; Pardham v, 
Ak€f% 88 L. J., Q. B., 67. See also 
Earl of Harrxngton y. Rameay, 8 Bz<di. 
870, and 2 E. a B. 660. 
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parties or their privies in any other action in that CJourt, or in 
any proceeding in any other Court ; and such consent shall 
not prejudice or affect any right of appeal of either of the 
parties to such first-mentioned action.'^ 

Besides the matters already noticed as falling within the 
cognisance of the County Court, that Court has some peculiar 
branches of jurisdiction, which are, in their nature, equitable 
rather than legal or within the direct cognisance of our com- 
mon law. Thus, by the 9 & 10 Viet. c. 95, s. 65, coupled 
with the 1st section of the Extension Act (13 & 14 Viet. c. 61), 
the County Court may inquire into any demand not exceeding 
in amount 50Z., in respect of the whole or part of the unli- 
quidated balance of a partnership account,” or “ of a distribu- 
tive share ” of personal estate under an intestacy,” or of 
any legacy under a will.” It follows, therefore, that a partner 
suing his co-partner in a County Court cannot be met by the 
objection, which would be fatal to him in one of the Courts at 
Westminster, of a subsisting partnership (k). Neither can a 
legatee, suing in a County Court, be met by the objection 
taken in Decks v. Strutt (Z), that an action at law will not, 
in the absence of special circumstances, lie for a legacy. 

The inferior tribunal here spoken of, besides its jurisdiction 
by suit or action at law, is also, in some cases, invested with 
power to afford redress of an extraordinary kind, as on inter- 
pleader, or where the possession of any house, land, or other 
corporeal hereditament is unlawfully withheld by the tenant 
from his landlord ; cases requiring the exercise of these 
peculiar powers do not, however, fall properly within the 
scope or design of the present section, although some 

(h) Comimre Jlets t. 7 a particMUtr trwuaetiom onfy, no ic> 

Ezoh. 51, ftad FuUtr t. Miukaff, 2 £. eoval qu b« Ukaa law.** 

& B. 578, with BovUl t. Hammond^ 6 (I) 6 T. B. 890 ; /om t. XanuMr, 

B. k C. 149, where Lord Ttitkfxlm, 7 B. dc C. 542 ; with whi^ eoaepeve 
0. J., that ** between partnen^ Pears t. IFAiOfi, 6 Rxeh. 888, and 
whether they are to hi gtnerai^ or /or oaaee dieil ante, p. 66^ n. (6). 
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Costs of 
plaintifif 
suing in 
sup^or 
Court- 


how affect- 
ed by the 
County 
Court Acts, 


more specific allusion to them will be made in the Fifth 
Chapter of this Book, which treats generally of Extraordi- 
nary R3m3ii03 {m). 

The consequence of suing in a superior Court for a debt, 
damage, or demand recoverable in the County Court may 
sometimes be serious, so far as regards the right to costs of 
the plaintiff if successful, such consequence flowing from 
certain express statutory provisions, viz. the 13 & 14 Viet, 
c. 61, ss. 11 and 12 , the 15 & 16 Viet. c. 54, s. 4, and the 
19 & 20 Viet. c. 108, s. 30, the design of which is to check 
the bringing of trivial actions in the superior Courts. Tlie 
general effect of these clauses is as follows : — 

Where a plaintiff suing in a superior Court on a cause of 
action vdthin the jurisdiction of the County Court reco- 
vers (n) not more than 20 ^. in an action of contract (except 
for breacTi of promise of marriage), he shall have no costs, 
whether the judgment be by default (o) or after verdict, 
unless the judge certifies either that the cause of action was 
one for which no plaint could have been entered in the 
County Court ( 2 ?), or that, in his opinion, there was a suflScient 
reason for suing before the superior tribunal ( 5 ). 

Again, where a plaintiff suing in a superior Court on a 
cause of action within the jurisdiction of the County Court, 
recovers (r) not more than 5L in an action of tort («), (except 
for malicious prosecution, libel, slander or seduction), he shall 
have no costs, unless the defendant suffers judgment by de- 


(ift) See Broom’s Prac. Co. Courts, 
2nd ed., Part III., Cbap. 2. 

(«) See Parr v. Lillicrap, 1 H. & 
0. 615 ; Boulding v. Tylerj 8 B. & S. 
472 ; Beard v. Perry^ 2 B. & S. 493 ; 
Smithy, Edgt^ 83 L. J., Ex., 9 ; A&h- 
croft ▼. FoMeif 18 C. B. 261 ; Jamet 
r. Vane, 29 L. J., Q. B., 169 ; Jo-nee 
y. Jimet, 29 L, J., C. ?., 151. 

( 0 ) 19 k 20 Viet. c. 108, b. 30 ; 
Baddeley v. Bemandf 11 C. B., N. S,, 


421 J Beard r. Edey^ 1 H. & N. 716. 

(p) See Noble v. Bank of England^ 
83 L. J., Ex., 81. 

( 7 ) See Howlelt v. Tarte^ 11 0. B., 
N. S., 634 ; Batch v. Lemt, 7 H. & 
N. 307. 

(r) Clifton V. Fwrley^ 7 H. & K. 
783. 

(t) See Duntlon v. Faitreon^ 5 C. 
B., N. S., 267 ; Smith r. Baruor, 3 
Id. 820. 
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fault (<), or the judge certifies as above mentioned. And 
now, by the C. L. Proc. Act, 1860, s. 34, when the plaintiff 
in any action for an alleged wrong (u) in any of the superior 
Courts recovers by the verdict of a jury less than 5J., he shall 
not be entitled to recover or obtain from the defendant any 
costs whatever in respect of such verdict, whether given upon 
any issue or issues tried, or judgment passed by default, in 
case the judge or presiding officer before whom such verdict 
is obtained shall immediately afterwards certify on the back 
of the record, or on the writ of trial or writ of inquiry, that 
the action was not really brought to try a right besides the 
mere right to recover damages, and that the trespass or 
grievance in respect of which the action was brought was not 
wilful and malicious, and that the action was not fit to be 
brought.” 

The mode of distinguishing between an action of contract 
and an action of tort, in reference to the above cited clauses 
of the County Court Acts, may be learned from the cases 
infra (x). 

If the judge does not certify at the trial, the plaintiff must, 
in order to get his costs, make application to the Court in 
banc, or to a judge at chambers (y), and establish satisfactorily 
one or other of the two grounds for the allowance of costs 
just mentiqned ; or else he must show that the action has 
been already removed from the County Court by writ of cer- 
tiorari, or that the cause of action is one falling within the 
concurrent jurisdiction of the superior and County Courts, 
by virtue of the 9 & 10 Viet. c. 95, & 128. 

This concurrent jurisdiction is permitted by the section 
just mentioned in certain cases, viz. : — 

(e) See Glymie t. Roba'tt^ 9 Ex. 253. 29 U. J., Q. B., 1S4; Le<jgt t. Tudber, 

(ii) TheM words do not npplj to de< 1 H. N. 500 ; Morgan t. JZavejr, 6 
tinne : Danhg r. Lamb, 11 C. B., N. H. & N. 265. 

S., 423. (y) See FTarMsiM t. Malahan, 30 U 

(*) Taltan v. Wootern J?. C,, J., Q. B., 48. 
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1. Where the plaintiflf dwells more than twenty miles from 
the defendant (z) ; or, 2. Where the cause of action did not 
arise wholly or in some material point (a) within the juris- 
diction of the Court within which the defendant dwells or 
carries on his business at the time of the action brought (6) ; 
or, 3. Where any officer of the County Court is a party, 
except in respect of any claim to any goods and chattels taken 
in execution of the process of the Court, or the proceeds or 
value thereof. 

. It is not my intention to enter here into a minute exami- 
nation of the provisions of the County Court Acts above cited 
— a cursory glance at them will show, that, although in cer- 
tain cases they affect the right to costs of a successful plain- 
tiff, they do not vest any exclusive jurisdiction in the County 
Couii;. 


(«) See Bennett v. Benham^ 15 C. 
B., N. S., 616 ; Waylett y, Windham^ 
SS L. J., Ex., 172 ; Kerr v. Haynee^ 
29 L. J., Q. B., 70; Builer t. AhU- 
white, 6 C. B., N. S., 740 ; Bailerj r. 
Bryant, 28 L. J., Q. B., 86 ; Buneton 
T. Paterson, 5 C. B., N. S., 267; 
Waierloto y. Dobton, 8 E. & B. 585 ; 
19 k 20 Viet. c. 108, s. 18. 

(a) See Newcomhe v. De Rooa, 2 E. 
k E, 271 ; Wood t . Perry, 3 Exch. 
442; Norman t . Marckant, 7 Exch. 


723 ; Wilde r, Sheridan, 21 L. J., 
Q. B , 260 ; Oopeman y. Mart, 14 0. 
B, N. S., 731. 

(5) See Corhett v. Oenei-al Steam 
Nav. Co,, 4 H. & N. 482 ; Adams v. 
Great Western E. (7., 6 H. & N, 404 ; 
Shiels V. Great Noi thon B. C., 30 L. 
J., Q. B., 831 ; followed in Brown y. 
London and Noi'th Western R. C,, 82 
L. J., Q. B., 318 ; Keynsham Lime 
Co. y. Baler, 83 L. J.^Ex, 41. 
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CHAPTER III. 


THE NATURE OF RIGHTS ENFORCEABLE BY ACTION. 

In this Chapter I shall inquire generally (a) as to the 
nature of that right which gives a remedy at law . To prevent 
misconception, however, during the progress of this inquiry, 
I would at the outset observe, that the remedy obtainable in 
a Court of law is in kind either ordin ary or extraordinary , 
— ^it may be by action, or it may be by mandamus, by sum- 
mary application to the equitable jurisdiction of the Court, 
or in various other ways, which will be specified in the 
concluding Chapter of this Book. At present, however, I 
shall restrict myself to considering under what circumstances 
the remedy by action at law is available to an injured party, 
and what may be the true definition and meaning of the 
term right of action ” in connection with legal science. 

A ‘‘ right of action ” may, in the words of the Roman law, 
be defined to be jxis persequendi in jxtdicio quod sihi cZe- 
hetur (6), — i t exists wherever a legal claim to damages, or to 
the recovery of some sp ecific thing, has accrued ; the action 
itself being the formal and prescribed mode of procedure 
whereby the right is vindicated or enforced in a Court of 
law (c). 


(a) The inquiry as to the nature of 
legal rights and remedies is here pur- 
sued generally* I shall return to this 
subject hereafter when treating of Con- 
traeU (Bk. IL) and of Torts (Bk. III.) 
respeotiTely. 

(b) I. 4. 6. pr., adopted in Co. Litt 
285. a. In the Roman or Cirll Law, 

the word aetie was used originally to 


denote the particular form in which 
certain legal proceedings were carried 
on ; from this it was transferred to 
signify the legal remedy by which e reay 
peraon might enforce his right : Phil- 
limore, Introd to Rom. L., p. 51. 

(c) See farther as to ihu, post, Chap. 
4, Sect. 1. 
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Injuria. 


Damnum. 


Damnum 
Bitie injurift. 


THE NATURE OF RIGHTS 

It follows, from the very terms of the definition just given, 
that, before commencing an action in any given case, the 
practitioner must apply himself to consider, 1st, whether any 
right of action in truth exists ; and, if this question be 
answered affirmatively, then, 2ndly, what may be the proper 
and specific method of enforcing it (c^). 

Now, it is not every substantial wrong, still less every 
imaginary grievance, which affords a right of action for 
redi'ess. Nor is it true, that for every kind of damage or 
loss occasioned by the act of another, a remedy is given by 
the law. It not unfrequently happens, that damage, pal- 
pable and undeniable though it be, is, in technical phrase- 
ology, damnum sine injurid, that is, damage, un«accom- 
panied by any tortious or wrongful act whereof cognisance 
can be taken in a Court of justice. 

Here, accordingly, it becomes necessary to define respect- 
ively the words damnum and injuria^ or, at all events, to 
state in what precise sense, and with what signification, it is 
in this volume proposed to use them. 

The word injuria will be employed as signifying a ** legal 
wrong,' ' that is, a wrong cognisable or rec ognised as suc h by 
the law {e). The word damnum will be used as si gnifying 
damage,” not necessarily pecuniary or perceptible, but ap- 
preciate, and capable, in legal contemplation, of being 
estimated by a jury (/). 

Such being the sense properly assignable to the word 
damnum and to injuria, I proceed forthwith to establish, 
by apposite examples (gr), this proposition, that damnum 


(d) Tiiifi latter question will be dis- 
entsed, post, Chap. 4, Sect 1. 

(e) Omne quod non jnre fit injurid 
fieri dicitnr : Brisson. lid rerb. Injuria; 
1 In^ 158. b. 

(/) As showing the distinction be- 
tween d&mnnm and injuria, see £adt- 
home T. Bonomi, 9 H. L: Ca. 50;i; 


S, a, E. B. & E. 646, 622, cited post* 
(£r) Such, I may remind the reader, 
seems to be the only legitimate mode of 
proving the proposition stated in the 
text. Bepoiied cases furnish the best 
—often the only— eridence of what law 
is (ante, p. 20), and erei^ judgment 
when deliTered becomes put of the law 
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aim injurid, that is, damage unaccompanied by legal wrong, 
is not actiondble at law. 

Of the particular kind of damnum just spoken of, the law 
of contracts does not readily afford us instances ; because, 
there, the mere breach of a covenant or agreement between 
parties is in itself an injuria of which our law, acting in 
accordance with the most elementary principles of juris- 
prudence, will take notice Qi), But when we turn to the 
consideration of ^rts or ** wro ngs ind e pendent of con tract/* 
suflScient examples in affirmance of the proposition above 
laid down will be found, without much research, to present 
themselves. 

In illustration of such damage might be mentioned the 
loss inflicted on a schoolmaster by the establishment of a 
rival school adjacent to his own, or on a millowner by the 
erection of a mill contiguous to his own, and the consequent 
loss of custom (i), or by an interruption of the current of air 
to his mill (h). In neither of these cases is there any tor- 
tious element apparent, that is any injuria or legal wrong 
upon which an action could be founded (J), 

It would also be easy to show that a man may, without 
incuiTing liability, so use his own property as to cause damage 
to his neighbour, provided the damnum he not injuriomm. 
For instance, the principle has often been recognised, that 
‘'one landowner cannot, by altering the condition of his 
land, deprive the owner of the adjoining land of the privilege 
of using his own as he miglit have done before. Thus he 
cannot, by building a house near the margin of his land, 
prevent his neighbour from excavating his own land, although 

of the U&d : Ram, Sci. Leg. Jadg. p. 841 ; S. 10 Id. 268, 

2 ; Id. Chap. 17. (f) See, abo, JETi^ t. BalU, 2 H. A 

(4) Poet, Book IL N. 299 ; Cookt ▼. TTartjip, 2 H. & C. 

(0 Arg., lost Tr. 403; 8Bla.Gom. 382; SwmmertUU t. 1 B. 

2194 a a 652, C57. 

{k) WM f, BM, 13 0. B., N. S , 
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it may endanger the house ; nor from building on his own 
land, although it may obstruct windows, unless, indeed, by 
lapse of time, the adjoining land has become subject to 
a right analogous to what, in the Roman law, was called a 
servitude ” (m). 

Apposite to this subject are the remarks of North, C. J., 
in Barnardiston v. Soame (n). '' There is sometimes,” says 

he, damnum absque injurid though the thing be done on 
purpose to bring a loss upon another without any design of 
benefit to himself ; as if a new house be erected contiguous 
to my ground, I may build anything on puipose to blind the 
lights of that new house, and no action will accrue though 
the malice were never so great (o) ; much less will it lie 
when a man acts for his own safety. If a jury will find a 
special verdict ; if a judge will advise and take time to 
consider ; if a bishop will delay a patron and impannel a 
jury to inquire of the right of patronage ; you cannot bring 
an action for these delays though you suppose it to be done 
maliciously and on purpose to put you to charges ; though 
you suppose it to be done scienter, knowing the law to be 
deal' ; for they take but the liberty the law has provided fur 
their safety, and there can be no demonstration that they 
have not real doubts, for these are within their own breasts : 
it would be very mischievous that a man might not have 
leave to doubt without so great peril.” 

To take an instance of a different kind : A comment upon 
a literary production, exposing its follies and errors, and 
holding up the author to ridicule, will not be deemed a 
libel (jp), provided such comment does not exceed the limits 


(m) Jadgm., Smith v. Eenrick, 7 C. 
B. 565-6 ; Sumphrieg r. Brogden, 12 
Q. B. 739| and caaea cited poat^ pp. 81 
et aeq. 

(a) 6 Hov. Si Tr. 1099. Tbla waa 
an action againat a aberiff fur a double 
return of memben to acrve in Parlia* 


ment. 

(o) Sec, alao, per Lord Wenglegdale, 
Cheuemare r. Jtichardg, 7 H. L. Ca. 
888 . 

ip) Seethe definition of a libel, poet, 
Book III., Chap. 2. 
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of fair and candid criticism, by attacking the character of 
the writer unconnected with his publication ; and a comment 
of this description every one has a right to publish, although 
the author may suffer a loss from it (q). In such a case, 
although there be damnum there is no injuria ; and even 
the loss is that which the party criticised ought to sustain, 
inasmuch as it is presumably the loss of fame and profits to 
which he was not fairly entitled (r). So “ however harsh or 
hasty, or even untrue may be the conduct of a person speak- 
ing on a privileged occasion, if he honestly and bond fde 
believes what, he utters to be true, no action will lie : it is 
damnum absque ivjurid («). A fortwri, where words are 
uttered neither actionable per se, nor spoken with reference 
to a person in his trade or profession, nor productive of 
special damage, there is in law no injiuda, and, consequently, 
no right of action (t). 

Again, an action for seduction is in our law founded upon Action for 

° ... * ^ Bcduction, 

a fiction. The basis of this action, when brought even by a 
father to recover damages for the seduction of his daughter, 
having been uniformly placed from the earliest times not 
upon the seduction itself, which is the wrongful act of the 
defendant, but upon the loss of service of the daughter, in 
which service ** the parent “ is supposed to have a legal right 
or interest.” It has, accordingly, always been held, that, in 
an action for seduction, loss of service must be allied in the 

{q) See per Lord Elltnhonmgh^ 0. J., ** If a man were to make &lte oatb 

Carr v. ifoocf, 1 Camp. 355, n. ; of threats used against him, and ma< 

McLeod T. WaJdt^f SCar.A P. 311 ; Ueionslj and without reasonable auJ 

2 Selw. N. ?., 12th ed., 1050, 1051. probable cause to exhibit arttelee of the 

See ParU ▼. Levy^ 0 C. B., N. S., 342. peace against another, such a proceed- 

(r) Per Lord EllenhorouQh^ G. J., ing would be actionable per AWe, 

Carr ▼. ATood, supra. C. J., Steward t. GromtUy 29 L J., 

($) Per WiUee, J., JUm ▼. Smith, C. P., 175 ; S. C, 7 C. B., N. 8., 

18 0. B. 143 ; Etndereon ▼. Broom- 191 ; Fiitiohn ▼. Madtimkr, 9 C. B., 

head, 4 H. A N. 569. See Blc^re N. 8., 59S; S C, 8 Id. 78, 

V. Bristol Waterworh Cb., 1 BL A N. (f) Poet, Book IIL, Chapw 2. 

369, 888. 
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• declaration and must be proved at the trial, or the plaintiff 

will fail, notwithstanding the production of evidence conclu- 
sive as regards the guilt of the defendant ; for the wi’ong 
done by his act our law does not esteem per se as an w- 
juria, using that word in its strict sense, but merely as 
damnum sine injuridy for which, consequently, an action 
will not lie (^^), 

Action for In further illustration of the nature of damnum sine 

^bymis- injuvid may be mentioned the case of Davus v. Jenkins {cc), 
which decides, that an action will not lie against an attorney, 
who, being retained to sue for a debt a person of the same 
name as the plaintiff, by mistake and without malice takes 
all the proceedings to judgment and execution inclusive 
against the plaintiff; in this case 'it is, of course, obvious, 
that the individual thus sued by mistake would have a good 
defence to the action, and would, if successful, recover in it 
such costs as on taxation the law allows. If, however, it be 
asked, what further remedy he might have for the incon- 
venience and trouble occasioned him, the answer is, that, in 
point of law, if the proceedings were adopted purely through 
mistake, though injury may have resulted to him, it is 
damnum absque irijuiidy for which no action would lie. 
Every defendant, against whom an action is unnecessarily 
brought, experiences some injury or inconvenience beyond 
what the costs will compensate him for (y). 
dmto?ngoff again, Acton v. Blundell (z), and Chasemore v. llich- 


{u) Qrinnell v. WelUy 7 M. & Gr. 
1033 ; Maryii cate^ 9 Hep. 113 a. ; 
Thompion t. 5 H. & N. 16; 

Rut r, Fauxy 32 L. J., Q. B., 386 ; 
Manley t. Fields 7 C, B., N. S:, 96 ; 
Davi$ V. WUliaiMy 10 Q. B. 725 ; 
Eager v. Orimwoody 1 Ezcb. 61 ; 
Barrit v. BtUleVy 2 M. A W. 539. 
Post^ Book III., Chap, i, 

(x) 11 M. & W. 745, cited Leg. 
Max., 4th ed., p. 198. 


(y) Per Rdfty B., 11 M. k W. 756. 
See Cotterell v. Jones, 11 C. B. 713; 
Collins V. Cavey 4 H. & N. 225, 235 
(where the Court remark that “it is 
difficult to see that it is actionable io 
induce a third person to bring a wrong- 
ful action"). 5. C., 6 Id. 131 ; Cat- 
trique v. BehrenSy SO L. J., Q. B., 
163, 168. 

(s) 12 M« k W* 824* The i^inelplM 
laid down in Acton r. Blundell were 
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arda (a), specially illustrate the nature of damnvm sins 
injurid. In the fomer of these cases it is laid down as a 
proposition generally true, that our law gives to the owner of 
land all that lies beneath its surface ; whence it follows that 
the owner may dig beneath such surface at his free will and 
pleasure ; and if, in so digging, he casually does an injury to 
his neighbour — as by draining off the water from his well — 
such injury cannot, in the absence of any prescriptive right, 
become the foundation of an action. 


In Chaaemore v. Richards (6), the facts were as under : — 
The plaintiff, a landowner and millowner, had, for above 
sixty years, enjoyed the use of a stream, which was chiefly 
supplied by subterranean water percolating through the 
substrata. Water which would otherwise have thus supplied 
the stream was diverted from it by the defendant, an adjoin- 
ing landowner, who dug on his own ground a well for the 
purpose of supplying water to the inhabitants of the district. 
Plaintiff having lost the use of the stream, was held to have 
no right of action against defendant for thus abstracting the. 
water, which '‘was of sensible value in and towards the 
working of the said mill.'* 

We thus see that large and distinct classes of cases do 
occur, in which damage and loss are occasioned to an indivi- 
dual by the act of another, and yet no redress is given him 
by the law (c), but if the above cases, and others which 
might be mentioned to a like effect, were examined with 
due care, it would be found, that, in thus declining to recog- 
nise the validity of the claims for pecuniary compensation 


impugned by Coltridge, J., in Chase- (a) 7 H. L. C*. 349; S, C., 2 H. A 
more t. RicJiards^ 2 II. AN. 192, 194; N. 1C8, disUnguisbed in Ifodi/himon r. 
8, C7., 7 H. L. Ga. 349. See Roath y. Ennor, 82 L. J., Q, B., 231, 236. 

Driscoll, 20 Day (U. S,), R. 688 ; (6) 7 H. L. Ca. 849 ; New Rher 

Rawstron v. Taylor^ 11 Bach. 869 ; Co,, app., JiAneom, reap., 2 B. A K. 
Broadhent y. Ramshotkam, Id. 602, 435; Bey, y, JlfefrojK»4»^aiv Board uf 

617 ; Bipkms y. Birmiiagkam amd Works, 8 B. A S. 710. 

Staffordshire Gaslight Co,, 5 H. A N. (c) Bi Tide per Wil/fs, J., 4 C. B., 
74 ; S. a, 6 Id 250. N. S., 845. 
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there put forth, our law acts in deference to principles wider 
in their operation, and of greater moment to the community 
at large, than those are, the authority of which it may, at 
first sight, appear to have impugned. To take for instance, 
successively, the cases which have been just put as illustra- 
tive of the nature of legal injuries and wrongs; as to the 
first, I would observe, that the existence of the fiction (d) 
upon which an action for seduction with us is founded seems 
referable to this elementary principle, that our law does not 
regard the quality of actions from the point of view which a 
moralist would select, it does not weigh them in his scales, 
nor does it allow the mere turpitude of an act, per se, to give 
it jurisdiction. It usually inquires, rather, whether any and 
what damage directly estimable by reference to a pecuniary 
standard has been sustained. Such is the rule which holds 
generally true in civil cases, although there are exceptions to 
it ; as, where malice is recognised as an essential ingi-edieUt 
in an actionable wrong (e). The truth of what has been just 
said does not seem to be at all affected by the fact that Sj 
jury may and will, in many cases, be influenced in assessing 
damages for a wrong by a consideration of the motives which 
may have prompted to its commission (/). 

In the second of the three instances above put — that viz. 
of an action brought unsuccessfully, but which, nevertheless, 
causes inconvenience and anxiety of mind — nay, even posi- 
tive loss to a defendant,— the reasons why redress and pecu- 
niary compensation for the inconvenience so caused cannot 
be enforced, would seem to be that our Courts of justice are 


(d) The aboYe remarks are offered 
with a Tiew to explainiDg the existence 
of the fiction in qnestion in oar law-> 
by DO means in justification of its reten* 
tion. It may reasonably be urged that 
the right of action for sednction should 
either be abolished altogether, the 
vTODg-doer being made amenable to 


criminal justice, or if retained aboiild 
be made independent of the ftoiloo of 
loss of serYlce. 

(e) Post, Book HI. 

(/) Id., where I sball inquire liow 
far the motive or intention is mattrial 
in determining the legal quality and 
character of an act. 



ENFORCEABLE BY ACTION. 


8i 


to all suitors who there seek to prosecute their claims 
in the manner prescribed by law, and that anything having a 
tendency to stifle or prevent such inquiry, ex. gr., the fear of 
being mulcted in heavy costs beyond that comparatively 
reaamable amount ascertained by taxation, according to the 
scale allowed by law, would be highly inexpedient (g). 

In explanation of the last of the instances of darrmum 
sine i/njwid above specified, a reference to Acton v. Bl/u/in^ 
dell, and Ofuiaemore v. Richards (h) will show, that, although 
under the circumstances there appearing, two great legal 
principles were primd facie in conflict, the greater of these 
wai|^ and justly, allowed to prevail : the principles in appa- 
rent antagonism were the doctrine lying at the root of what 
is called the social compact, that the absolute owner of 
property may deal with it as he likes, and the rule which so 
restricts the use and enjoyment of property as to prevent 
injury — i. e., legal injury — to a neighbour. In Acton v. 
BlvMdell, or in Chasemore v. Richards, however, no legal 
injury was in fact done, because no legal right had been 
invaded, and therefore either case rests in truth upon this 
broad foundation, that every one may innocently enjoy his 
own property as he will. 

Great care is, doubtless, often needed in determining 
whether or not a particular mode of enjoying property is 
innocent and lawful; and '‘the books of Eeports,** it has 
been said, “ abound with decisions restraining a man’s acts 
upon and with his own property, where the necessary or 
probable consequence of such acts is to do damage to others.” 
The judgment in Humphries v. Brogden (i), whence the 


Bwmpkrm 
r, Sngdm. 


(g) 111 PktUipi T. Naplor, 3 H. A 
N. 20| Martin, B., atkt : **SiippoM a 
Bum knowiiig tliAt a dabt hat been paid, 
briaga an action in a anperior Cloort, 
flta Jndgment^ and arreata the defen- 
datrt, eonld il ba oontanded that an 
Mien vonid lit againalbim T*' 


{h) Ante, p. 78. 

(f) 12 Q. B. 739 (where the jneriona 
anthodtiea are notieed) ; Rtncbotkam r. 
WiUom, 8 H. L. Oa. 348. See, also, 
HUton T. TTiiraAead, 12 Q. B., 734, and 
oaattdted poat 
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above extract is taken, will be found instructive with refer- 
ence to this subject. There it appeared that the surface of 
land (by which is meant tlie superficies and soil lying over 
the minerals) belonged to one man, whilst the minerals 
belonged to another; no evidence of title appeared to 
regulate. or qualify the rights of enjoyment of the respective 
occupants, and the question was, whether the owner of the 
minerals might remove them without leaving support suf- 
ficient to maintain the surface in its natural state. Now, the 
jury in this case entirely negatived the existence of negli- 
gence on the part of tlie defendant who had worked the 
mines, and found that he had wwked carefully and according 
to the custom of the country, but without leaving sufiicient 
pillars or supports for the superincumbent soil. 

Upon the facts and finding of the jury above set out, the 
Court of Queen’s Bencli gave judgment in favour of the 
plaintiff, and in doing so made some remarks which are 
apposite for my present purpose. If, they said (A'), A., seised 
in fee of land next adjoining land of B., erect a new house on 
his land, “ and part of the house is erected on the confines of 
his land next adjoining the land of B., if B. afterwards digs 
his land near to the foundation of the house of A., but not 
touching the land of A, w hereby tlie foundation of the house 
and the house itself fall into the pit, still no action lies at the 
suit of A against B., because this was the fault of A himself 
that he built his house so near to the land of B., for he could 
not by his act hinder B. from making the most profitable use 
of B. s own land ” (1 ) ; — the case here put offering, conse- 
quently, an example of dummim ahaque injurid or damage 
unaccompanied by any actionable WTong. But, on the other 
hand, the Court proceeded to remark, a man who has land 

{k) CfitiDg 2 Eolla’i Abr. Trespaw Itobini, 4 Bjcch. 186; disd jodgm., 
0)# pJ- 1* Strtyyan v. Knowltt, 6 H. It 466; 

<0 See per WaUon, B., iZogrert t. y. CarUr, 4 ft 168 ; 

Tayh/r^ 2 H. ft N. 831 ; Bnmn v. IFpol/ ▼, Uarriimy 8 B, ft Aft 871 , 
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next adjoining to mine cannot dig his own land so near to 
mine, that thereby my land shall fall into his pit ; and for so 
doing, if an action were brought, it seems clear, on principles 
of natural justice, that it would lie. Now, although the 
existence of such a right to lateral support for land from the 
adjoining soil manifestly places a restraint on the enjoyment 
of the adjacent property, the existence and validity of the 
right in question may nevertheless be sustained by this 
simple reasoning, that ‘'if the neighbouring owners might 
excavate their soil on every side up to the boundary line 
to an indefinite depth, land thus deprived of support on 
all sides could not stand by its own coherence alone,*’ 
and infinite mischief might thus be caused to an innocent 
party (m). 

Arguing by analogy from the legal proposition just stated, 
the Court of Queen’s Bench, in Humphries v. Brogden, 
decided that the owner of the surface of land, while unen- 
cumbered by buildings and in its natural state, is entitled to 
have it supported by the subjacent mineral strata. “ Those 
strata may of course be removed by the owner of them, so 
that a sufiicient support for the surface is left ; but, if the 
suiface subsides, and is injured by the removal of these 
strata (although, on the supposition that the surface and the 
minerals belong to the same owner, the operation may not 
have been conducted negligently, nor contrary to the custom 
of the country), the owner of the surface may maintain an 
action against the owner of the minerals for the damage sus- 
tained by the subsidence ” (n). 

(m) At to the right of the owner of a 792, 800, followed ia Bihbff t. Carter^ 
hooBO to support from his neighbour's 4 H. A N. 153. 
home under variom cireomstanoee, see (a) The case of Hmmpkne$ t. Brog- 
Sohmtm t. The Fiafiim* Co., 4 H. A den^ snpra, it has been remarked, 
N. 585 ; Bieharde y. Aom, 9 Rxch. shows clearly that the UUe to the nr- 
218 ; per Lord G., S^^iM iaoo of land may he dissevered from 

T, Breem^ 88 L. J., Oh., 260. See also that to the mlaeimls^ so that the sm^ 
jndgiii.| OhmmUtr y* iMiiiiso% 4 Sxelu fime and the rninmls may beeome 
170; Jtifnu y. 5 Raoh. separate lenemeato; but the jprmRp- 

o 2 
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In connection with the foregoing case of Humphriea v. 
Brogden may be consulted Smith v. Kem^k (o), — ^which 
decided that it is “ the natural right of each of the owners 
of two adjoining coal mines — neither being subject to any 
servitude to the other — to work his own in the manner most 
convenient and beneficial to himself, although the natural 
consequence may be, that some prejudice will accrue to the 
owner of the adjoining mine, so long as that does not arise 
from the negligent or malicious conduct of the party ” (p), — 
and Backhouse v. Bonomi (q). 

I have adverted to the above class of cases at some length, 
because they are obviously of much practical importance, and 
serve clearly to show how embarrassing and difiicult may be 
the questions presenting themselves where distinct rights, 
which in their enjoyment encroach upon each other, are 
claimed by different individuals ; the points to be decided in 
such cases usually being — ^which of the two rights is subser- 
vient to the other ? Is the alleged wrongful act damnum 
absque injuHd and irremediable at law ? 

In deference to the authorities already cited, we may 
assume that damnum sine injurid is not actionable at law. 
And, on this assumption, I proceed to illustrate and explain 
the correlative proposition — that injuria sine damno (to 
adopt technical phraseology) does very frequently suffice as 


tion is to the contrary, Jadgm., Keyse 
T. Pw>ai, 2 E. & B. 144. 

See Rogers v. Taylor, 2 H. & N. 828 ; 
Stroym y, Knowles, 6 H. & N, 454. 

In connection with Humphries v, 
Brogden, wo Haines v. Roberts, 7E. & 
B. 625 ; S, C., 6 Id. 643 ; FUtcher 
T. Oreal Western R, C., 4 Exch. 242; 
S, a, 5 Id. 689 ; per Pollock, C. B., 
Solomon y. The Vintners’' Co,, 4 H. & 
N. 599 ; Buckley v. Shafto, 15 C. B., 
H. 8., 79 ; Smart r Morton, 5 B. & B. 
80 ; Allaway r, Wagstaf, 4 H. A N. 
681, 687-8. 


(o) 7 C. B. 515, 564; Bcdrd v. 
Williamson, 15 C. B., N. S., 876; 
Clegg y. Bearden, 12 Q. B. 576; 
Shaw y. Stenton, 2 H. & N. 858. 

(p) The defendant occupying a mine 
situated higher than plaintiff*! mine, 
would have no right to be an actiye 
agent in sending water into the lower 
mbe : Baird r, Williamson, supra, See 
BagnaU y. London and Norths Western 
R. a,lE.k C. 544; 8, C., 7 H. A 
N. 428. 

(q) 9 H. L. Ca. 508; 8. (7., B. B. 
& B. 646, 622. 
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the foundation of an action : the above phrase being used to 
indicate a wrong — ^remediable at law — ^though not productive 
of actual damage to the complainant. The phrase applies 
only where a legal injury has been done, or where a legal 
right has been violated. 

As explanatory of what is meant by injuria sine damno, 
reference may, in the first instance, be made to the great case 
of Aehby v. White (r), which has much interest in a consti- 
tutional as well as in a strictly legal point of view. It is here 
precisely in point, as showing clearly that it is actionable to 
deprive a man of a right given him by law, although no 
damage, loss, or injury has been thereby occasioned. Ashby 
V. White was an action against a returning oiBBcer fyr mali- 
ciously (s) refusing to receive the plaintiff s vote at the 
election of burgesses to serve in Parliament; and it w^ 
held by Lord Holt, C. J., and the House of Lords, that the 
action well lay, although the candidates in whose favour 
the vote had been tendered, were in fact elected; the 
decision proceeding upon this ground, that the plaintiff 
had a legal right and privilege to give his vote ; and that, 
having been disturbed in the enjoyment of such right, an 
action was maintainable at his suit against the party causing 
the disturbance. 

In the course of his celebrated judgment in this case. Lord 
HoU, after first showing that the right of voting at the elec- 
tion of burgesses is a privilege of much moment, and that the 
deprivation of it is an injury, thus proceeds : If the plaintiff 
has a right, he must of necessity have a means to vindicate 
and maintain it, and a remedy if he is injured in the exercise 
or enjoyment of it. And, indeed, it is a vain thing to imagine 

(r) 2 Lord Baym. 958, and 14 How. 7 Id. 877 ; per BlaMuim, J., Ptau 

St. Tr. 895. t. Chaytor, 8 B. A a 628. See Pryee 

{$) Malice is esaential aa an ingre- r. Belcher, 3 0. B. 58; 8, 0., 4 Id. 
dient in this iidoria whan actionable : 866. 

2W T. Child, 6 B. A B. 289 ; a C.. 



THE NATUEE OF BIGHTS 


86 


a right without a remedy, for want of right and want of 
remedy are reciprocal^ Lord Holt then applies himself to 
one particular argument, which had been urged, viz,y that an 
action was not maintainable because no actual hurt or 
damage had been done to the plaintiflf (inasmuch as, 
although his vote was rejected, the candidates for whom it 
had been tendered were in fact elected as representatives) ; 
and observes, that, surely every injury imports a damage, 
though it does not cost the party one farihing ; ” and it is 
impossible to prove the contrary, he adds, “ for a damage is 
not merely pecimiary, but an injury imports a damage 
where a man is thereby hindered of his mght!' Now, it is 
quite clear, that, in thus speaking, Lord Holt uses the term 
“ injury*’ as synonymous with inju'iia'^ in its strict sense, 
i. e.y as signifying a wTong recognised as such by the law ; and 
when so understood, the proposition which he lays down, 
viewed by the light of subsequent decisions, does not seem to 
be at all too broadly stated. 

Another important case exemplifying the phrase injuria 
siTie damno is Marzetti v. Williams (<), which decided that 
an action will lie against a banker, having suflficient funds in 
his hands belonging to a customer, for refusing to honour his 
cheque, although the customer did not thereby sustain any 
actual loss or damage (u). Here the declaration was framed in 
tort for the breach of duty cast by the custom of trade upon 
a banker ; but, it is clcai', that the form of action might have 
been assumpsit, founded upon the contract implied by law as 
existing between a customer and his banker, that the latter 
will pay cheques di-awn by the former, provided he has in 
jfiis hands sufficient funds for that purpose. For a breach 

(() 1 B. a Ad. 415; Cummin^ y. himself as to the geaoineneis of ihl 
Shandy 5 H. A N. 95. cheque, if presented under snipioioos 

(«) Bat it seems clear that the hanker cirenmstanoee. See per Annife, L, 
might lake a reasonable time to satisfjr JtobaH^ n. Tucker^ 16 Q. B. 577* 
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of the duty here indicated substantial damages may be 
awarded (v). 

Strictly in accordance with Marzetti v. WilUams was the rravr. 

* , , Foults, 

decision in Fray v. Voulea (x). That was an action brought 
by a client against her attorney for consenting to an order 
for a stet 'processus, in two actions at suit of the client, 
without the authority and consent, and against the will, 
and contrary to the directions of the plaintiff'* Plea — ^that 
in entering the stet processus, and in staying all further 
proceedings, and in committing the several grievances com- 
plained of, he (defendant) acted in a reasonable, careful, 
skilful, and proper manner, and in pursuance of, and in 
obedience to, and in accordance with the advice, opinion, and 
discretion of certain counsel learned in the law, then retained 
and employed by the plaintiff, &c.’' On demurrer, this plea 
was held bad for a retainer to sue with positive directions 
not to compromise, makes it the duty of the attorney not to 
compromise ; and if he does so, it is a breach of his duty,” 
for which, whether the action be shaped in contract or tort, 
nominal damages at all events will be recoverable. 

Cases of various kinds and complexions, differing from 
those just cited, might readily be adduced in support of the 
proposition that injuria sine damno is actionable. Such, in 
actions founded purely upon contract, is, as we shall hereafter 
see, the general rule. Where there is a breach of an ex- 
press contract," . says Parke, J., in Marzetti v. Williams, 
supra, nominal damages may be recovered " (y) ; though 
no damage may really have been sustained (z). 


(v) Rolin V. Steward, 14 C. B. 695. 

(x) 1 B. a S. 839, See Chown t. 
ParroU, 14 C. B., N. a, 74. 

(y) 1 B. & Ad. 425. See also Ran^ 
dall ▼. Mom, 12 0. B. 261, and eeaee 
there elted ; Qod^roy t. 7 Bing. 
413 ; Strt^ r. Blay, 2 B. A Ad. 456; 


r«fi ▼. Woolleif, 1 Moo. A M* 
620; a a, 3 B. & C.' 439; NoooUiy. 
Page, 10 C. B. 643. 

{z) Per Erie, d., Goodwm ▼. Cremet, 
18 Q. B., 761. See BramweU, 
B., Cook T. Uopewell, 11 Exch. 559. 
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So a bai'e trespass to land (a ) — ^the infringement of a 
patent or of a copyiight — ^will be actionable. And it has been 
held, that the tortious invasion, unaccompanied by special 
damage, of the right to a trade-mark is so (6). 

The following examples, taken indifferently from various 
branches of the law, will be found to throw additional light 
upon this subject : — 

A libel has been defined to be “ a malicious defamation, 
expressed in printing or writing, or by signs, pictures, &c., 
tending to injure the reputation of another, and thereby 
exposing such person to public hatred, contempt, or ridi- 
cule ” (c). This malicious defamatory statement, when pub- 
lished, constitutes an injui'ia whence the law will imply 
damage (d). 

Again, let us suppose that the plaintiff in an action has 
obtained judgment and issued a writ of execution against the 
person of the defendant, and further, that this writ has been 
placed in the hands of the sheriff to be executed, the plaintiff 
will then have a right to the detention of the body of his 
debtor from the moment at which his capture can be effected, 
continuously, until payment of the debt or until the discharge 
of the defendant in some manner authorised by law. If, 
then, the sheriff negligently omits to arrest when he might 
have done so, or if, having arrested the defendant, he wrong- 
fully suffers him to escape for ever so short a time, and after- 
wards recaptures him, the plaintiff will have.a right of action 


(a) See Lord ffoWs jodgment in 
Ashby T. White, as published sepa- 
rately, 1837. See also this judgment 
as reported Ld. Baym. 938 ; 3 Bla. 
Com. 120, 209 ; post, p. 89. 

(b) Blofdd T. Payne, 4 B. & Ad. 
410 ; Crawshay v. Thompson, 4 C. B. 
857 ; Rodgers v. NowUl, 6 C. B. 109 ; 
Morison ▼. Salmon, 2 M. A Gr. 385. 
See Lawson y. The Bank of London^ 


18 C. B. 84; per Lord Westbury, C., 
Leather Cloth Co. v. American Leather 
Cloth Co,, 33 L. J., Ch., 199, 200. 

The fraudulent user of a trade-mark 
is indictable as a misdemeanor under 
stat. 25 k 26 Viet o. 88. 

(c) 2 Selw. N. P., 12th ed., 1049, 
citing Digby y. Thompson, 4 B. A Ad. 
821. 

(d) 2 Selw. N. P., 12th ed., 1058. 



EOT ORCRiBLB BY ACTIOK. 


against the sheriff without proof of any actual damage (e) ; 
the reason being, that, in such a case, the law implies 
damage, on the principle laid down by Lord Holt in Aahhy 
V. White (/). If, indeed, the sheriff, after an escape, retake 
the judgment debtor on fresh,” that is, immediate, pursuit, 
this fact will be pleadable in bar to an action against the 
sheriff for an escape ; because, in that case, the debtor is sup- 
posed, by a very pardonable fiction, never to have been out 
of custody, inasmuch as otherwise great hardship might be 
entailed upon the sheriff {g). 

There is another important class of cases which can hardly 
be passed over in silence, whilst taking notice of the strict 
legal meaning of the word injuria, I allude to those where 
it is material to the preservation of a right that its invasion, 
although productive of no positive or appreciable damage, 
should not be tolerated or suffered with impunity. Thus, 
trespass qu. cl. fr. is maintainable for an entry on the land of 
another, though no real damage be occasioned thereby (fe), 
one main reason being, that repeated acts of going over the 
land might eventually be relied upon as evidence of title to 
do so, and thereby the right of the plaintiff to the absolute 
enjoyment of the land might be injuriously affected. So, in 
an action by a commoner for a trespass to his common, 
evidence need not be given of the actual exercise of rights 
of common by the plaintiff (i). 

In The Rochdale Canal Com'panyv.King (i-),thedeclara- 


(e) ClifUm t. Hooper^ 6 Q. B. 468 ; 
with which compare Wti/tame v. ATot- 
<3^ 4 M. a W.* 145. 

(/) Ante, p. 85. Arg., CUfton r. 
Ifooper, anpra. 

ig) Itigeway'i core, 8 Bep. 52. 
JadgnL, Ardm t. Quodacn^ 11 G. B. 
875-6. 

(A) See yWyman t. 18 0* 

B. 222. 

(»*) r«ir Tamtim, J., 1 B. A Ad* 


426; IFe^Zf t. WcUkms, 2 W. ]n. 
1283; Pindar r, WodeworfA, 2 Bast, 
154; 1 Wma. Sannd. 846 a* Bee 
Kidgill t. ifoor, 9 C. B. 864. 

(A) 14 Q. B. 122. 186; Mtdwag 
NangatUm Co, t. Earl of Eomneg, 9 
G. B., N. a, 575; Wood r. Wamd, 8 
Bxfih. 748, 780 ; IHckinoon r. Oramd 
Junction Canal Co,, 7 Szdi. 282, eom- 
mented on in Ckaoemoro t. Eickmrdt^ 
7 H. B. Ck 849; & C., 2 H. A K. 


Xeto ti 
pttM evid 
dug titlfl 


Mockiatt 
Carnal CO 
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tion (which was in case) stated that a certain canal had been 
made by the plaintiffs in pursuance of the stat. 34 Geo. 3, c. 
78, by the 113th section of which the owners of land, within 
the distance of twenty yards from the canal, were empowered 
to draw water from it, by means of pipes, for the supply of 
their steam engines, and for '' the sole purpose of condensing 
the steam used for working such engines ; the declaration 
charged that the defendants had deceived and defrauded the 
plaintiffs in this, to wit, that they had used the water drawn 
from the canal for purposes other than that allowed by the 
Act, and that the navigation of the canal had been thereby 
impeded and obstructed. No proof of damage at all, however, 
was given at the trial, and the question, under these circum- 
stances, was, whether or not the action at suit of the company 
was maintainable. It was held to be so, on the ground — 1st, 
that the company, being invested by the legislature with 
certain rights, might, in accordance with the rule laid down 
in Ashhy v. White (Q, sue for an invasion of them, without 
giving evidence of express damage ; 2ndly, that the general 
principle here applied, — ^that, although no appreciable damage 
might possibly be sustained in the particular instance by the 
wrongful act complained of, yet, inasmuch as the repetition 
of such act might be made, in time, the foundation of a 
claim to do it, damage, in law, had already been suffered by 
the plaintiffs, in respect of which an action was maintainable. 

This part of my subject, then, having reference to injui^i 
sine damno, may conclude with a reference to two additional 
authorities which are directly in support of what has been 
said : 1st, Emhrey v. Owen (m), which was an action on the 
case for diverting water from a stream, and where the Court 
in giving judgment observe that ‘‘ actual perceptible damage 

* IdS ; NorUum t. UurUy^ 1 E. A B. irnon v. Qrand Junctum Canal Co., 7 
665, Sxch. 282, 805, a&d la 8amp§on n 

(l) Ante, pp. 85, 86. Hoddimtt^ 1 C. B., N. 8., 590 ; & U«i 

(m) Exeb« 85^ followed in JDtcl* 8 Id. 696. 
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is not indispensable as the foundation of an action ; it is suffi* 
cient to show the violation of a right, in which case the law 
will presume damage/’ 2ndly, the judgment of Mr. Justice 
Story in Wehh v. The PortlaTid ManufaxAurvrvg Compcmy (u.) 
(which was also an action for diverting water), where that 
able jurist thus expressed himself with regard to the first 
question which arose in the case, viz,, whether, to maintain 
the pending suit, it was essential for the plaintiff to establish 
that any actual damage had been sustained by him ? ** I can 
very well understand that no action lies in a c ase where there 
isT da/mnum ab sque injurid (o)7Tha^^8, where there is a 
damage done without any wrong or violation of any right of 
the p laintiff But I am^oritble to understand how it can 
correctly be said, in a legal sense, that an action will not lie, 
even in case of a wrong or violation of a right, unless it is 
followed by some perceptible damage which can be established 
as a matter of fact ; in other words, that injuria &ine damno 
is not actionable. On the contrary, from my earliest reading, 
I have considered it laid up among the very elements of the 
common law, that, wherever there is a wi'ong, there is a 
remedy to redress it ; that every injury imports damage in 
the nature of it ; and if no other damage is established, the 
party injured is entitled to a verdict for nominal damages. 
A fortiori, this doctrine applies where there is not only a 
violation of a right of the plaintiff, but the act of the defen- 
dant, if continued, may become the foundation, by lapse of 
time, of an adverse right in the defendant ; for then it 
assumes the character, not merely of a violation of a right, 
tending to diminish its value, but it goes to the absolute 
destruction and extinguishment of it” Actual perceptible 
damage^ continues Mr. Justice Stoiry, is not indispensable as 
the foundation of an action. The law tolerates no further in- 
quiry than whether there has been the violation of a right 

{n) 8 Sumner (U. a) E. 188, whm died end eonudeted. 
many of the deolelonn in o«r Oonrte arc (o) Ante^ pp. 74, 75^ 
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) If SO, the party injured i s ^titled^ to main tynJ^sjaction for 
nwiirnd dar ru^ in vind kajbion of his right (p). 

e^^mpTes^ above citedwHFprobably be thought to have 
established this proposition, that injuiria sine dxirmio is, in a 
very large class of cases, actionable at law ; there are indeed, 
as will hereafter appear (g), many wrongful acts, i.e.y acts not 
merely morally wrong and indefensible, but even contra legem, 
which give no Hght of action by our law, unless productive 
of special and substantial damage to the complainant ; for 
instance, the breach of a public duty or the nonfeasance of 
something required to be performed by the statute law, would 
not be actionable at suit of one who had sustained no damage 
by reason of the breach of duty or of the nonfeasance (r). So, 
again, mere negligence, fraud, or misrepresentation (s), could 
not give a right of action unless damage were caused thereby 
or resulted therefrom ; and where words are spoken not 
actionable in themselves, special damage must in general be 
not only averred in the declaration but proved at the trial, 
in order that an action may be maintainable ; in these and 
similar cases it is sometimes said, that injuHa and damnum 
must combine in order to constitute a right enforceable by 
action, or, regard being had to the meaning assigned to each 
of those words at p, 74 , we may perhaps say, that in none of 
the cases just alluded to does the alleged wrong, unless when 
accompanied by substantial damage, fill out the true measure 
and conception of a legal injury {t). 


(j>) Jadgm., 3 Soxuner (U. S.) B. 
189; Fay t, Prentice, 1 C. B. 828. 
In NuMin t. "WiHiaiM, 10 Exch, 267, 
ParJte, B., oheerrea that “every injury 
to a right imporU a damage, a« laid 
down In the case of JMy y. Tf^iVe Ij 
Lord IToU, and adopted and recognised 
In sereral other cases referred to in 
Web6 T. Portland Manufacturing 
Go., and Embny r. Owen,** NiMim 
T. William, tnpia, was rightly de- 


cided, although some of the dicta con- 
tained in It may be questionable ; per 
Lord Westhuvy, C., Badchouic v. Bo- 
nomi, 9 H. L. Ca. 512 ; 8. G., E. B. 
k E. 622. 

(9) Post, Book IIL 

(r) Id. ibid. 

(f) JSoitwood y. Bain, 8 H. A K. 
788 . 

(0 SMMtimes a partionlar statuU 
gires a Hgbt of acUon only whoie 
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But, besides cases such as have been hitherto noticed, 
others present themselves^ the distinctive peculiarity of which 
might be exhibited by saying, that the combination of the 
two ingredients of damnvm and ^juria, will there fail, for 
peculiar reasons, to constitute a ground of action (tt). 

To this latter class may properly be referred every case in 
which an injury done productive of damage to another is, in 
legal contemplation, too remote to entitle the injured party to 
redress ix\ or in which the injuria did not with sufficient 
dii-ectness produce the damnum (y). For instance, to revert 
for a moment to the case of an action for slander when the 
words used are not actionable perse, it has been held that the 
special damage relied upon to support the action should be a 
‘legal* and ‘naturaF consequence of the words spoken ; ex, gr,, 
it would not suffice to show, that, by reason of them, some 
third person had been led to commit an assault and battery 
on the plaintiflf (0). 

It may, however, well be doubted whether it would be cor- 
rect to say, that “ an action is not maintainable for inducing 
another to break a contract — ^the act of inducing being done 
maliciously and with intent to injure the plaintiff ; ” and yet 
in this case, the breach of contract would be a wrongful act of 
the contracting party, which might, upon the authority of the 

damage baa been stutained : see JRod^ {y) Per CdUridgt^ J., ftUiom t. 
gen t. Parker, IS C. B. 112, reoog- Wade, ISG.B. 886. Seeaiao Ifattrr 
nieed in Lucae t. Tarleton, 8 H. & N. t. Goe, 4 H. & N. 850 ; S. €., 8 Id. 
116 , 120. 895 ; CoUine r. Can, 4 H. A; N. 229 ; 

(u) See, for instaaoe, Glynn v. Thxh S, C., 6 Id. 181 ; Parker r. JMler, 7 
nku, 11 Exoh. 870, commented on in C. B., N. S., 175; Fitijokn r. Mae* 
Loring r, Warbmion, B. B. & E. kinder, 9 G. B., N. S., 505 ; & C., 8 
508. Id. 78. 

(«) See, upon thia suideot, the maxim (a) Per Lord JSllenboroagk, 0. J., 
** In Jure nonremota eama eed proxlma Vioart t. ITt/eodb^ 8 Eaat, 1 ; AeUey 
speotatnr,*' with the iUoatraUona ap* v. Earrieom, 1 Eap. 48 ; Taylor 
pended thereto^ Leg. Max., 4ih ed., A'«ri,ld« 886; Orun t. PaUom, 2Gr. 
215; WemdaU ▼. PooUy, 6 G. A F. If . ft E. 707; PUigrem r. BruUd 
210, n. WaUrwarh Gb., 1 H. ft K. 869. 
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Court, however, took a different view of the matter before 
them, remarking that it may be laid down as a general rule, 
that, when “ one does an il legal or mischievous act, which is 
lik ely to prove inj urious to others, an d when he does a lega l 
a^ in such a careless andim proper manner that injury to 
third persons may probably ensue , he is answeraMe in some 
form of act ion for all t he cons equences which may dire^^ 
and TUttura Zl^ result from his conduct/ * Such being the 
g^eral rtdeapplicable in determining as to the liability of 
an individual under circumstances at all similar to those 
above detailed, it is observable, that the existence or non- 
existence of a mvngful intent on his paiii is not at all 
adverted to in it ; the reason being, that, in the case put, 
the presence or absence of such intention would be wholly 
immaterial in regard to the abstract question, whether or 
not legal liability would be entailed by the particular act 
done (/). 

The doctrine as to remoteness of damage will hereafter be 
considered more at length in connection respectively with 
actions founded upon contract (g) and those originating out 
of tort Qi). 

Where pro- The class of cases next to be noticed as illustrating the 
proposition that damnum et injuria will sometimes fail to 
give a right of action, depends upon a rule concisely laid 
down by Sir W. Blackstone (i), that " the law gives no 
private remedy for anything but a private wrong;” and, 

‘‘ therefore,” as he proceeds to remark, ‘‘ no action lies for a 
public or common nuisance, but an indictment only ; because, 

1 the damage being common to all the king s subjects, no one 
j can assign his particular proportion of it, or, if he could, it 
would be extremely hard if every subject in the kingdom 
were allowed to harass the offender with separate actions'* 
Where, however, an individual suffers from an ind ictable 


* 


(/) Post, Book III. 

(g) Post, Book II., Chap. 6. 


(h) Post, Book III., Cliap. 5. 
(t) 1 Com. 219. 
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as a nuisance, extraordinary damage — ^that is, dam- 
lige ’over and above that which in common wi t h the rest o f 
tHe community he s ustains, — he will be entitled, in respect 
'of such s pecial and peculiar d amage, to maintain an 
actio n (fc). 

Accordingly, Sir E. Coke observes (Z), that there is a 
diversitie ” between the mode of procedure for disturbance 
of a private and a public way : in the former case, the law, 
he says, doth give unto the landowner, whose right or ease- 
ment is disturbed, an action for recovery of damages ; but if 
the %ay be a common way, and if any man be disturbed in 
going that way, or if a ditch be made across it so that he 
cannot go, yet he shall not have an action ; and this the law 
has provided for avoiding of multiplicity of suits ; for such 
common nuisance the apt remedy being by presentment 
before a grand jury in the proper Court. 

In connection with the subject now before us, Wilkes v. 
The Hungerford Market Company (rtC) may be consulted : 
there the plaintiff (a shopkeeper) brought his action for loss 
and damage sustained by him in his business by reason of 
an undue obstruction caused by the defendants in the public 
way and thoroughfare in wdiich his shop 'was situated, by 
keeping up certain hoards used for building pui3)oses for an 
unreasonable time. After verdict for the plaintiff, it was 
objected that the grievance thus complained of was a public 
injury, for w^hich, indeed, an indictment might lie, but 
which was not the subject of an action. The Court, however, 
gave judgment in favour of the plaintiff, on the following 
grounds : — '' For an injur y which affects all his Majesty's 
subjects in common, the only mode of proceeding is by 
i/nd ictment ; for any s pecial injury which affects an individual 
l )eyond his fellows, he may obtain redress by action 

(i) 1 Bla. Com. 220. t. MetropolUan R. C., 2 H. & C. 258; 

{ly 1 Inst. 66, a. Chamberlain v. We^ End of London^ 

2 Bing. N. C. 281. Seo Senior dc,, R, a, 82 L, J., Q. B., 173. 

u 
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applying this principle, they remarked, ^'The injury to the 
subjects in general is, that they cannot walk in the same 
track as before, and for that cause alone an action on the 
case would not lie ; but the injury to the plaintiff is the loss 
{ of a trade, which, but for this obstruction to the general 
right of way, he would have enjoyed ; and the law has said, 
I from the Year-Books downwards, that if a party has sus- 
tained any peculiar injury beyond that which affects the 
public at large, an action will lie for redress. Is the injury 
in the present case of that character or not ? The plaintiff, 
in addition to a right of way which he enjoyed in common 
with others, had a shop on the roadside, the business of 
which was supported by those who passed — all who passed 
had the right of way, but all had not shops ” (n). 

The above case illustrates the distinction between public 
and private wrongs. The principle upon which this dis- 
tinction is founded is certainly intelligible enough : the dif- 
ficulty lies in its application, and cases miglit perhaps be 
put, in which it would not be easy to draw the line between 
a strictly private injury and a public nuisance (o). 

. In Henley v. The Mayor of Lyme Regis (p), which may 
ifurther elucidate the present subject, the declaration set 
forth a charter casting an obligation upon the coi'poration 
(the defendants in the action) to do repairs, which were of 
general and public concern, to certain banks and sea-shore ; 
/the declaration also averred, that they had neglected to do 
Isuch repairs ; and that the plaintiff had, in consequence, sus- 


(») See Alt. ’Gen. v. Council of Bit’ 
mingluim^ 4 Kay & J. 528 ; Blagravt 
r. Bristol Waterworlcs Co., 1 H. & N. 
869 ; Manley v. St. Helen's Can. Jc 
R. C^2E. k N. 840, 848. 

(o) See Simmons v. Lillystone, 8 
Exch. 431 ; Rose v. Groves^ 5 M. & 
Gr. 613, cited Kearns v. Cordwainers' 
Co., 6 a B., N. S., 401, 405; Iveson 
y. Moore, 1 Ld, Raym. 486. 


{p) 5 Bing. 91 ; S. C., 8 B. & Ad. 
77, 93 ; 2 Cl. & F. 831 ; per Erie, C, 
J., NichoU V. Allen, 1 B. & S. 936 ; 
S. C.y Id. 916. See Holliday t. St. 
Leonard's, Shoreditch, 11 C. B., N. 8., 
192. and cases there cited ; Mersey 
Dock Boa/rd v. Penhallow, 7 H. A N. 
329 ; Bayley v. Wolverhampton Water- 
works Co., 6 H. & N. 241. 
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tained special damage. The judges, in delivering their 
opinion to the House of Lords with reference to the suf- 
ficiency of the declaration ip this case, laid it down as clear 
and undoubted law, that, wherever an indictment lies for 
non-repair, an action on the case will lie at the suit of a 
party sustaining any peculiar damage ; and, generally, that 
where the Crown, for the benefit of the public, has made a 
grant imposing certain public duties, and that grant has 
been accepted, the public may enforce the perfoimance of j 
those duties by indictment, and individuals peculiarly injured | 
by acti on. ^ 

The principle upon which the preceding case was decided 
was refen*ed to and explained by the Court of Exchequer on 
a recent occasion (q) in these ’v\ords : There is no doubt of 
th e truth of the general rule, th at, where an indictment can 
be maintained against an individual or a corp oration for 
something done to the g eneral damage of the public , an 
action on the case can be maintained for a special damage 
thereby clo ne to an i ndividual, as in the ordin ary case of a 
nuisance in the highway, by a stranger digging a trench 
across it, or by the default o f the person bound to repai r 
rafione tenura’. Upon this gi'ound the corporation of Lyme 
Regis were held to be bound to compensate an mdi^ddual for 
the loss sustained by non-repair of sea walls in a case which 
was decided by the Court of Common Pleas” (/’). 

The rule of law, wliich, in certain cases of a quasi criminal 
nature, thus merges the right of action in the more apt and 
efficient mode of procedure by indictment, is referred by high 
authorities (s) to this reason, that multiplicity of suits should, 
wherever practicable, be avoided. The reason here assigned, 


(g) McKinnon v. Pensorif 8 Exch. 
319 ; S, C. (in error), 9 Bxch. 609, 
(recognising Russell r. Men of Devon, 

2 T. R. 667) ; Young v. Davis, 7 H. & . 


(r) See Hartwell ▼. Ryde Commis- 
eioners, 38 L. J., Q. B., 89, which 
illusirntes the text. 

(*) Ante, p, 96 ; 4 Bin. Com, 167. 
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although true in the particular class of cases just alluded to, 
must not be pushed further than established precedents or 
express decisions will justify; fqr, as Lord Holt remarks in 
Ashby V. White (t)y '' If men will multiply injuries, actions 
must be multiplied too ; for every man that is injured ought 
to have his recompense. Suppose the defendant had beat 
forty or fifty men, the damage done to each one is peculiar to 
himself; and he shall have his action. So, if many persons 
receive a private injury by a public nuisance, every man shall 
have his action (it). Indeed, where many men are offended 
by one particular act, there they must proceed by way of 
indictment and not of action, for in that case tlie law will not 
multiply actions. But it is otherwise when one man only 
is offended by that act, he shall have his action ; as if a 
man dig a pit in a common, every commoner sliall have his 
action on the case, quod communiam suam m tarn 
amplo modo habere non potuit, for every commoner has a 
separate right ” (.?’). 

\\Tiere an Act of Parliament imposes a penalty on any 

aggrieved.’ violating its provisious but enacts that no proceeding 
for recovery of such penalty shall be taken by any person 
other than ‘‘ a party grieved,” without the consent in writing 
of the Attorney-General, a plaintiff suing without such con- 
sent will be required to show that his private interests have 
been affected by the act complained of, and that he has 
been “ aggrieved ” thereby specially, and not merely as one 
of the public (y). 

Merger of As Connected with the distinction between public and 

tortin . . ^ 

felony. private wrongs, another point may properly be noticed, viz. 

the suspension of the civil remedy where the act done is 

• 

(t) Ld. Raym. 938. 991, 1002; Judgm,, Pryce t. BelcKer, 

(u) Citing WiHianmU casty 5 Rep. 3 C. B. 92. 

72; Co. Liu. 56. a. (y) Boyce v. HiggmSy 14 C. B. 1; 

{x) See ako Maryis caeCy 5 Rep. Hollis v. Marshall^ 2 H. A N. 755. 

118 a ; Doheon r. Blachaorty 9 Q. B. 
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felonious. '' The policy of the law/' says Lord Ellenhoroughy 
C. J. {z), requires, that, before the party injured by any 
felonious act can seek civil redress for it, the matter should 
be heard and disposed of before the proper criminal tribunal, 
in order that the justice of the country may be first satisfied 
in respect of the public offence ; " for, as remarked by another 
learned Judge in the case just mentioned, it might very 
likely happen that criminal justice would be defeated if the 
injured party were first permitted to obtain a civil satisfac- 
tion for the injury. The rule in question, however, appbes 
only where the act done amounts to felony ; and even then 
it causes a postponement merely, and not a permanent 
merger or extinguishment, of the right of action, so that, if 
the wrong-doer be tried and acquitted of the felony, he may 
then be made civilly amenable for the wrong done : if, on 
the other hand, he be convicted of the felony and undergo 
his punishment, there seems to be no reason theoretically y 
though, on account of the operation of the law of forfei- 
ture (a), there might’ be 'practically — why an action for 
damages should not be maintainable against him at the suit 
of the prosecutor. As authorities in support of the rule 
respecting the suspension, or rather the postponement, of the 
right of action under the circumstances specified, may be 
mentioned Stone v. Marsh (?>) ; and White v. Spettigue (c). 


{z) Croshy y. Leng^ 12 East, 413 ; 
Wellock V. ConstaniinCy 2 H. & C. 146. 

(a) See Bullock v. JOoddsy 2 B. A 
Aid. 258 ; Bishop v. CurtiSy 18 Q. B. 
878; 12 Rep. 121. 

It sbould be observed also, that, by 
24 & 25 Viet. c. 96, s. 100, the resti- 
tution of stolen property may, after 
conviction of the thief, be ordered by 
the Court ; this remedy being cnmula- 
tive and superadded to that by action . 
Scattergood v. Sylvester y 16 Q. B. 606. 
As to the power vested in the Court to 


order restitution &c,, see Beg. x, Picrety 
Bell, C C. 235. 

(b) 6 B. & C. 551, 564, and authori- 
ties cited Leg Max., 4th ed., 209. In 
any case falling within the class above 
adverted to, the same act constitutes 
in truth both a public and a prircUe 
wrong ; the priveUe wrong is recognised, 
but the consideration of it is x)Ofltponed^ 
in order that the party iigured may 
prosecute for the puhlit cffence: aee 
per ErlCy J., 11 Q. B. 896, 

(c) 18 M. & W. 608. 
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Redress 
denied on 
grounds 
of public 
policy. 


followed in Lee v. Bayes (cZ), which shows that the doctrine 
in question does not apply as between the painty injured and 
a third person innocent of the felony. The operation of this 
doctrine is excluded by the first sect, of Lord CampbelFs Act 
(9 & 10 Viet. c. 93), in any case remediable under the pro- 
visions of that statute. 


Besides cases like the preceding, where the private merges 
in the public \vrong, others again present themselves in 
which considerations of general expediency or public policy 
forbid our Courts to interfere, or to compel compensation to 
a claimant for damage caused by the act of another. As 
illustrative of what is here meant, reference may be made to 
Johnstone v. Sutton (e), which shows that an action will not 
lie against a commanding officer for anything done by him in 
the course of discliarging his duty or incidental tliereto ; to 
Buron v. Denman (/), which seems to show that the ratifica- 
tion by the Crown of a trespass ipso facto alters its cliaracter, 
and renders it no longer actionable ; and to the fundamental 
doctrine of our constitution whicli declares that '' the King 
can do no wrong (o). 

Now, in cases falling within the scope of the principles 
here adverted to, grievous wrong may possibly be done, and 
damage may be caused to an individual, and yet no kind of 
remedy, or, at all events, no remedy by action may be open 


to him in a Court of law’. Such cases con.sequently offer an 
exception to the rule w hich ordinarily prevai ls, that damnum 
et i7z^'w7’m*wnstitutc aTground of action. 


(d) 18 C. B. 599. See also Wickham 
V. G airily 2 Sm. & G, 353; Dudley, 
dfC.f Banking Co., v. Spittle, 1 Johns. 
k H. 14. 

(e) 1 T. B. 493, 510, 784. See also 
ffodgkinson v, Femie, 2 C. B., N. S., 
416 ; Bondi t. Keppel, 2 Wils. 314; 
Macbeaih ▼. Haldimand, 1 T. B. 172; 
Oidley r. Ld. PedmertUm, 8 B. & B. 
275. 


(/) 2 Krch, 167, and cajses there 
cited. Acc. jadgm., Secretary of State 
of India V. Sahaba, 13 Moo. P. 0. C. 
86 . 

iff) Leg. Max., 4th ed., pp. 68 et 
seq. ; per Lord Lyndhunt, C., Vueount 
Canterhuiy v. Att.^Gen,, 1 Phill. 86. 
See jodgro., Bogen v. Dull, 18 Moo. 
F. C. C. 286. 
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One important class of decisions, resting strictly on 
grounds of ' public policy/ demands attention in connection 
with what has been just said. I allude to those which affirm 
the doctrine of the non-liability of judicial officers for 
damage resulting from acts done by them in that capacity. 

A little reflection might lead one to suppose that a 
discretionary power, so extensive as that confided by our 
constitution to the Judges of the superior Courts, must be 
accompanied with a corresponding degree of irresponsibility. 
If, therefore, the Judge in the exercise of his discretion com- 
mits an error, he will, as a general rule, be protected from penal 
or even from civil liability. The law, says Lord Bacon (^), 
has so much respect for the certainty of judgments and 
authority of Judges, that it will not permit any error to be 
assigned which impeaches them in their trust and office, and 
in wilful abuse of the same, but only in ignorance and mis- 
taking cither of the law or of the case and matter in fact. 

No action,” says Korih, C. J. {i), “ will lie against a Judge 
for what he does judicially, though it should be laid falsd 
main iosh ei scienter ilv). They who are entrusted to judge 
ought to be free from vexation, that they may detennine 
without fear ; the law recpiires courage in a Judge, and 
therefore provides security for the support of that courage.*’ 

Therefore,” says Lord Mansjicld, C. J. (/), “ by the law of 
England, if an action be brought against a Judge of Record 
for an act done by him in his judicial capacity, he may plead 
that he did it as a Judge of Record, and that will l>e a 
complete justification.” 

The general principle of exemption from liability tlius laid 
down is of great importance. It is necessary to the free and 
impartial administration of justice, that those who have been 

(h) Max. 17 ; Floyd v. Bather^ 12 (X:) Citing 12 Rep, 24 ; Pnty 

23. , Blachbwm^ S B. & S. 576 ; Tk<ma» r. 

(t) BamardUton v. Soame, 6 ^pw. Churtm, 2 Id. 475. 

St, Tr. 1096. (/) ifostyn t. Fabrigiu, Gowp. 161. 
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appointed to dispense it ‘‘ should be uninfluenced by fear and 
unbiassed by hope. Judges have not been invested with 
this privilege for their own protection merely ; it is calcu- 
lated for the benefit of the people by insuring to them a 
calm, steady, and impartial administration of justice (m). 

So in Garnett v. Ferrand (n), it is laid down by Lord 
Tenterden, as a general rule of very great antiquity (o), 
''that 710 action 7 vill lie against a Judge of Record for any 
matter done by him in the exercise of his judicial functions.” 
. . , " In the imperfection of human nature,” says the 

same learned J udge, " it is better that an individual should 
occasionally suffer a wu*ong, than that the course of justice 
should be impeded and fettered by constant and perpetual 
restraints and apprehensions on the pari of those who are to 
administer it. Corruption is quite another matter ; so also 
are neglect of duty and misconduct : for these I trust there 
is, and always will be, some due course of punishment by 
puhlic prosecution!' 

But although the general principle thus laid dowm ap- 
pears, at first sight, sufficiently clear and definite, difficulty 
may sometimes be felt in determining what acts can and 
what cannot properly be considered as judicial, so as to fall 
within its operation. Taaffe v. Downes ( how^ever, shows, 
that if it be once established that the particular act in ques- 
tion " emanated from and was appropriate to the legal 
duties" of the office of Judge of a Court of R(*cord, such act 
may be viewed purely judicial, and, therefore, wdthin the 
rule. Nor will the test here suggesied be applicable merely 
to acts done in open Court, it will apply also to such as are 

(m) Taaffe t. Downee, 3 Moo. P. C. caee, 1 Mod. 119. 

C. 36, n., cited i>er Parie, B., Pyalls (p) 3 Moo. P. C. C. 60, n. ; Prown 
V. iZegr., 11 Q. B. 796. v. Copley, 8 Sc. N. R. 350 ; per Lord 

(») 6 B. & 0. 611. Brougham^ Ferguton y. Ewrl of Km- 

(o) See Hammond y. Howell, 1 Mod. noull, 9 01. 4 P. 289, 290. See ftleo 

184; 8 . C., 2 Mod. 218; BuekdCe Brdbm’e Pr., Vol. I., pp. 586-590. 
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done at Chambers ; equal privilege in either case attaching 
to the judicial office {q). 

If, moreover, the J udge of a Court, Twt of Eecord, has a 
criminal or quasi-criminal jurisdiction in respect of the 
matter mb judice, the person charged, and the place where 
the offence is alleged to have been committed, he will, it 
seems, be irresponsible for an act done in the exercise of his 
judicial functions (r). 

Where, however, the particular act complained of was 
done by the Judge wljen not acting judicially, or in respect 
of a matter not within his jurisdiction, the principle just 
stated does not apply. Thus, in Calder v. Halket{s), we find 
it broadly laid down, that English Judges, when they act 
wholly without jurisdiction, whether they may suppose they 
had it or not, have no privilege.'' And Dicds v. Lord 
Brougham (/), which was an action of trespass against the 
then Lord Chancellor for a committal for contempt under an 
order alleged to be illegal, will not be found to impugn the 
proposition just stated, because thero the matter in question 
certainly fell wdthin the general jurisdiction of the Judge. 

Again, where an individual acts in a judicial capacity 
under an invalid appointment or commission, we have 
express authority for saying that the party so acting would 
not be privileged or exempted from civil liability. 

In Gahan v. Lafitte (u), an action for trespass and false 
imprisonment w^as held to lie against indiWduals exercising 
the office of Judges, in one of our West India Islands, of a 


{q) Per Lord Norburyt 3 Moo. P. C. 
C. 60, B. 

(r) Kemp v. Neville, 10 C. B , N. 8., 
623, 647, 661, where the cases are 
collected. 

{a) 8 Moo. P. C. C. 28 ; Case of the 
Marehaliea, 10 Rep. 68 b, cited Jndgm., 
Motrai V. Martin, 8 M. & Gr. 696 ; 
Houtden t. Smith, 14 Q. B. 841, cited 


GtUn T. MaU, 2 H. & N. 389. See 
Levy T. Moylan, 10 C. B. 189; Beau- 
rain T. Scott, 3 Camp. 888 ; Pease t. 
Ckaytor, 8 B. & S. 620, 641, 644, 
654. 

(0 6 Car. & P. 249 ; Hamilton t. 
Anderson, 3 Macq. H. L. Oa. 863. 

(tt) 3 Moore, P. C. C. 882. 
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colonial court, under commissions from the governor of the 
island which were informal and void. And this case is, 
therefore, directly in point, as sustaining the proposition just 
stated. 

The above remarks will amply suffice to show, that the 
honesty and integrity of a Judge of one of our superior 
Courts, when acting in his judicial capacity, cannot be 
brought in question by action. Of course, if a mistake be 
committed by him in point of law, the case is altogether 
different, and then his decision may ordinarily be revised, 
either by the Court out of which the record issued, or by the 
Court of error. 

Some of the cases latterly cited clearly establish that there 
are exceptions to the general rule, that injuria sine danino 
is actionable (<r). And, by passing under review the ordi- 
nary defences available in actions founded cither upon 
contract or in tort, further instances will readily present 
themselves, where for one reason or another our law inter- 
feres to protect parties from civil liability by action for 
wrong done, ex. gr., for breach of contract, on the gi'ound of 
infancy or coverture, — or for personal injury caused by 
negligence, on the gi'ound that the suffering party has, by 
the want of ordinary care, himself contributed to cause the 
damage complained of, — or, again, where the express words 
or general scope and purview of a statute bar the remedy by 
action {y). I shall not, indeed, just now attempt to examine 
the additional cases here adverted to as being in their nature 
exceptional to the above rule, for such an inquiry, if properly 


(x) Et vide per Norths C. J., Bar- 
nardistm v. Soamey 6 St. Tr. 1107, 
who adduces instances where actions 
upon the case have been rejected for 
novelty and reasons of inconvenience 
Svmfen v. Lord Chelrnsford, 5 H. & N. 
890. 

(y) See Young v. Da/viSf 2 H. & C. 
197 ; 8, C., 7 H. & N. 760; Marshall 


V, NicholUf 18 Q. B. 882 ; Stecens v. 
Jeacockcj 11 Q B. 731 ; Vestry of St. 
Pancras v. Batter bury ^ 2 C. B., N. S., 
477 ; Watkins v. The Grtai Northern 
R. (7., 16 Q. B. 961 ; Couch v. Steely 
8 E. & B. 402 ; Keiinet and Avon Nav, 
Co. v. Witheringtonf 18 Q. B. 631, 
644. 
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pursued, would, in truth, be identical with a disquisition 
upon legal principles generally, whence alone the existence 
of legal rights can be deduced. 

It may, however, in concluding this division of my subject, 
be well to call to mind, that, in the vast majority of cases 
which are brought into Courts of justice, both damnum and 
injuria combine (though sometimes, for specific reasons, 
ineffectually) in support of the claims put forth ; the object 
of a plaintiff usually {z) being to recover by his action, — if 
not liquidated or ascertained, at all events — substantial 
damages. The surest test, however, which can be applied 
to determine whether or no t a legal right has in any given 
case been invaded, would s eem to be this, — are or are no t 
nominal damage s recoverable at suit of the claimant ? if 
they be, then, clearly, a right has been i nvaded, and an 
action will lie {a). 


{z) That is, where the action is not 
brought for recovery of land or of some 
chattel in specie^ or to vindicate a right, 
or in some other cases. 

(a) The reader will have observed 
that the principles discussed in the fore- 


going chapter apply not merely to rights 
enforceable in the superior Courts, bnt 
to such also as are brought, by statute, 
within the cognisance of the County 
Court. 
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CHAPTER IV. 

ORDINARY REMEDIES. 

Sect. 1. Action at Laic, 

2. Suit in the Count Court. 


Sect. 1. Action at Law. 

1. Considerations preliminary to issuing the Writ. 

Assuming that an action will only lie for a legal wrong, 
for the invasion of a legal right, for the misfeasance, mal- 
feasance, or nonfeasance of a duty imposed by law (a), or for 
the recovery of land or of some specific thing, it will pro- 
bably be admitted that the ex istence of a rem edy presup - 
poses a right, and t hat r ight and duty are in truth corre- 
lative (h) ; s o^ tha t, where a r ight has been inva ded, there 

must havejbeen a duty violated. Keeping these remarks in 
mind, we may accept the definition of an action at law 
offered by Sir E. Coke, who tells us (c) that an action is the 
l^gal demaTp d of a ma n's rigli^ 

The philosophical mode of presenting the above subject to 
the mind would seem to be by refeiTing to the distinction 
often insisted upon between perfect and imperfect rights {d) 
and obligations, for the idea of a perfect right implies that 

(а) As to the right of action, if any, (c) Co. Litt. 285. a. 

in this case, see farther, post, Bk. Ill, (d) Private rights, i. e. rights en- 

(б) ** Right always implies a cor- joyed exclusively and enforceable by 

relative duty Richardson, Diet, ad individuals, are here spoken of. 

verb. Right.’* 
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he on whom it is conferred must have some sufficient and 
adequate means of enforcing it. But a resort to violence 
and force cannot, with due regard to the interests of society, 
be inti-usted to any one of its individual members who may 
think himself aggrieved ; and this for a threefold reason — 
fiigt, be cause the complainant himself cannot properly be 
a llowed to decide as to t he f act of a wrong havi ng been done ; 
2ndly, because he might lack the power of compelling com- 
pensation for it ; and ^rdly, because,* if he possessed the 
power, he might exercise it in a manneF Uetnmental to the 
i nterests an d well-being of the_como^ni^ . 

The State, therefore, assumes to itself the task of deciding 
as to the fact whether or not a wrong has been done, and of 
judging as to the nature of the right alleged to have been 
invaded ; and further, when necessary, it likewise assumes 
the privilege of vindicating the party aggrieved against the 
aggressor. Now, all this is effected in very many cases 
through the medium of an action at law, whereby an indi- 
vidual member of the community puts in motion the ma- 
chinery provided by the State for the purpose of obtaining 
a formal recognition of the justice of his claim, and then of 
compelling its enforcement against his adversary. Jn the 
conception, therefore, of an action at law, tlie dctar or 
plaintiff, the reus or defendant, and the judex or judge, will 
be found to be es.sential elements. 

Before, however, an individual, conceiving that he is ag- 
grieved, can safely resort to the remedy by action, he should 
satisfy himself in regard to several preliminary matters : Be 
should inquire whether a compl ete cause of action is vested 
in him ; wh^her or not the riglit of action has been post- 
poned or extinguished, or has become barred by any Statute 
of Limitations ; he should consider whether or not any notice 
of action is requisite, and, if so, to whom and when it must 
be given. Further it will, most probably, be found advisable, 
before issuing the writ, to determine as to the form of action 
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which may be proper ; and, lastly, it will be necessary to 
select the parties by and against whom respectively it should 
be brought. 

With reference to each of the above heads of inquiry, it is 
my intention to say a few words, lest, in confining myself 
strictly to an examination of the necessary steps and stages 
in an action, these preliminary matters, which are of at 
least as vital concern to a suitor, should be lost sight of 
or forgotten. 

1. In the first place, then, tlie party proposing to sue 
sho uld satisfy him self that he has a comjdete cause of actwn 
against the defendant ; for, at the trl^, he will have to show 
that a right of action existed and was vested in him before 
he commenced his suit (e), i, e. before he issued his writ, the 
date of the WTit being, as will hereafter appear, that of the 
commencement of the action. Sometimes, on instituting the 
inquiiy here suggested, it will lie found that the supposed 
contract, relied upon as the ground of action, was, in fact, 
never fully assented to by the opposite party, or that its 
terms were not defined with sufficient precision to render it 
binding (/), or that a riglit of action was intended to accrue 
solely upon the happening of some event which lias not yet 
occurred (^), or upon the performance, by the contractee, of 
some condition precedent which he has failed altogether to 
perfonn (h). Though ‘‘ if a man binds himself to do certain 


(«) Castrique v. BeimahOj 6 Q. H. 
498; King r. Accumulative Ass, Co,y 
3 C. B., N. S., 151. 

(/) Post, Book II , Chap. 1. 
ig) Alder y, BoylCj 4 C. B. 635. 

(h) Mason v. Harvey y 8 Exch. 819 ; 
Orafton v. Eastern Counties B. (7., 
Id. 699 ; Hunt t. Bishopy Id. 675 ; 
Hudson T. BiUony 6 E. & B. 565; 
Kingdom t. CoXy 5 C. B. 522 ; Joweti 
V. Spencer y 1 Exch. 647; Judson v. 
BowdeUy Id. 162 ; Bicker v. Jacksony 
6 C. B, 103 ; Porcher v. Oardnevy 8 


C. B. 461 ; Pordage v. ColCy 1 Wms- 
Saunde. 320 a. (4; ; Nowell v. Mayor y 
Ac., of Worcester, 9 Exch. 457 ; Jones 
V. Cannock, 3 H. L. Ca. 700 ; Hill v. 
Mount, 18 C. B. 72; Roberts v. Brett, 
Id. 561 ; Newson v. Smythies, 3 H. & 
N. 840 ; Jonassohn v. Great Northern 
R. C.y 10 Exch. 434 ; Smith ▼. Man- 
nei'Sy 5 C. B., N. S., 632, 637 ; Petty 
V. Sidney, Id. 679 ; Seeger v. DtUhie, 
8 C. B., N. S,, 45 ; Leakey ?. LueaSy 
14 C. B., N. a, 491. 
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acts which he afterwards renders himself unable to perform, 
he thereby dispenses with the performance of conditions 
precedent to the act which he has so rendered himself unable 
to perform (i). 

It cannot, however, be laid dovTi as a universal rule, that 
where, by agreement, an act is to be done on a future day, 
no action can be brought for a breach of the agreement till 
the day for doing the act in question has arrived. If,’' says 
Lord Campbell, C, J. (k), ‘'a man promises to marry a woman 
on a future day, and before that day marries another woman, 
he is instantly liable to an action for breach of promise of 
marriage (1). If a man contracts to execute a lease on and 
from a certain day for a certain term, and before that day 
executes a lease to another for the same term, he may be 
immediately sued for breaking the contract (m). So, if a man 
contracts to sell and deliver specific goods on a future day, 
and before the day he sells and delivers them to another, he 
is immediately liable to an action at the suit of the person 
with whom he first contracted to sell and deliver them ” (?i). 

All the cases admit,” says Lord Alvanley, in Tauten g v. 
Hubbard (o), “ that where a party has been disabled from 
performing his contract by his own default, it is not com- 
petent to him to allege the circumstances by which he was 
prevented as an excuse for his omission.” In cases of this 
kind, it may be that, by the contract to do an act on a future 
day a relation is constituted between the parties, which raises 
an implied promise, that, in the meantime, neither will do 
anything to the prejudice of the other inconsistent wuth that 


(t) Jndgm., SandtY, Clarice, 8 C. B. 
762. 

{Tc) Hocheier y. De La Tour, 2 E. & 
B. 678. 

(l) Short Y. St{me, S Q, K 358. See 
Catties V. Smith, 16 M. & W. 189. 

(m) Ford V. TUey. 6 B. & C. 825 ; 
Lotrloch Y. Franh/yn, 8 Q B. 871. 


See Horlet y. CarpetHer, 2 C. B., N. 
S., 56, 

(») Bowdell Y, Parsons, 10 Ba8(» 
359. 

(o) 8 B. & P. 802, adopted in Espo- 
sito Y. Bowdon, 4 B. & B. 978 ; S, C., 
(reversed in Error), 7 Id. 763. 
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relation ; and upon a breach of this implied promise an 
action will lie without waiting for the expiration of the time 
specified in the original contract {p). 

The I7th section of the Statute of Frauds will be found 
to oflfer a strong illustration of the rule, that no action should 
be commenced until the cause of action is complete ; for 
although that section only requires some memorandum ill 
writing of a contract, not that the entire contract itself should 
be in writing, nevertheless, a memorandum signed after action 
brought would not satisfy the statute (/*). 

2. The party purposing to sue will do well to consider 
whether or not the right of action has been postponed by the 
act of the parties or has been altogether extinguished. This 
right may be postponed, as by credit being given for a spe- 
cified period (.v), or by the receipt of a bill of exchange or pro- 
missory note payable at some future day, for and on account 
of” the cause of action (() ; which is a sort of qualified or 
conditional payment (u). The right in question may be* 
altogether e^^tinguished (j*), as by merger (y), by payment, or 
by a release ; and if once extinguished, for ever so short a 
time, it cannot again revive (c). 


(p) Judgm., Ilockster v, De La 
Tour, 2 £. & B. 689, 694, recognised 
Avery v. Bowden^ 5 E. & B. 728 ; S, 
C.j 6 Id. 962 ; and cited Croockewit v. 
F Letcher y 1 H. & N. 915 ; per Erlcy C. 
J., Bartholomew v. Markwichy 15 C. 

B. , N. S., 716 ; per MaulCy J., Lewis 
V. Clifton, 14 C. B. 253 ; and per 
Jervizy C. J., 6 £. & B. 961 ; Cort v. 
The AmhergatCy Nottivghamy and Bos- 
ton R. C.f 17 Q. B. 127 ; Emmens v. 
Eldertony 4 H. L. Ca. 624 ; S, C., 6 

C. B. 160; 4 Id. 479; Danube, dec,, 
R, C, T. Xenosy 13 C. B., N. S., 825 ; 
8, C., 11 Id. 152; McIntyre y. 
Betcher, 14 C. B., N. S., 654, 664. 
See Barrick r. Bubo, 2 C. B., N. 8., 
563 ; Taylor J, Caldwelly 3 B. A S. 826. 


(q) Post, Book II., Cliap. 2. 

(r) Arg. , M itcheson v. Nicol, 7 Exob. 
935 ; Bill v. Bament, 9 M. & W. 36. 

(«) See per Patteson, J,, Lamb r. 
Peyy, 1 Dowl. 447. 

(/) K car slake v. Morgan, 5 T. E. 
513 ; per Pollock, C. B., Grifitke v. 
Owen, 13 M. & W. 64 ; Jamu t. 
Williams, Id. 828 ; and cases cited 
Gibbons v. Vouillon, 8 C. B. 488. 

(u) Bottomley v. NuttaU, 5 C. B., 
N. S., 137, and cases there cited. 

{x) See, in connection with the text, 
Croft V. London and Noi'th WetUm 
R. C., 3 B. & 8. 436. 

(y) Post, Book II., Chap. 1. 

{z) Ford y. Beech, 11 Q. B, 852, 
867 ; Gibbons y. Yomllm^ 8 C. B. 
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Sometimes a plaintiff, in order to avoid incurring useless 
expense and disappointment, will be well advised to examine 
the Statute of Limitations applicable to his case, with a 
view to ascertaining whether his remedy is barred by its 
^ provisions, or, at all events, with a view to preventing its 
operation. 

3. Where the proposed action is to be brought under the 
provisions of an Act of Parliament, care must of course be 
taken that the requirements (if any) of the particular Act 
having reference to matters preliminary to the issuing of the 
writ be complied with. In some cases, for instance, the con- 
sent of a Judge (a), or of the Attorney-General (6), may be 
indispensable before commencing the action. 

4. Another important point for consideration wiU be, 
whether or not any kind of notice be necessary before suing. 

It is indeed true, that, w^herever the enforcement of a right 
of action is contemplated, some reasonable notice of the in- 
tended proceeding (even when not in strictness requisite), or 
some demand for pecuniary compensation, or some request 
for the performance of that which has been wrongfully left 
undone, should be made upon the opposite party, in order 
that a fair opportunity for an amicable settlement may thus 
be afforded him. And hence it is, that a respectable attorney 
will always make a demand of some sort on behalf of his 
client before complying with his instructions as to issuing the 
writ Cases do, moreover, present themselves, in which proof 
of a demand and refusal may, on other grounds, be highly 
expedient, or may even be indispensable to a successful issue, 
ex, gr. in trover, where it may, in the absence of other proof, 
be needed as evidence of a conversion, or in an action for 

488 ; Belnhaw t. Buth, 11 0. B. 191 ; 8 M. A W. 887. 

T. SpietTf 13 Q. B. 886 ; B<4* (a) Orani t. Brn/wHf 1 B. A L 799. 
f/omUff T. NuttaJly tapra. Bee arg., (6) See, for instance, 7 A 8 Vlct e. 

ButmU T. Ba Bandekot 18 G. B., N, 110, a. 77 ; Bojfct ▼. Higgvu^ 14 C. 
S., 188, 189, dting Holme ?. B. 1. 
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slander, which it is usually considered unsafe to bring without 
previously inquiring whether the adverse party means to 
abide by the slanderous imputation complained of or will 
retract it (c), or in a case falling within the 213th section of 
the C. L. Proc. Act, 1852, where a tenant holds over after 
the expiration of his term (d). 

But, besides cases like those just alluded to, there are 
numerous statutes, under which formal notice is absolutely 
essential before commencing an action (e). Thus, under the 
11 & 12 Viet. c. 44, intituled An Act to protect Justices of 
the Peace from vexatious Actions for Acts done by them in 
Execution of their Office,” it is enacted (sect. 9), that no 
action shall be commenced against a justice of the peace, for 
anything done by him in the execution of his office, until one 
calendar month, at least, after a notice in writing of such 
intended action shall have been delivered to him, or left for 
him at his usual place of abode (/). So, under the 24 
Geo. 2, c. 44, s. 6, no action shall be brought against any 
constable or other officer for ** an 3 rthing done in obedience 
to any warrant under the hand or seal of any justice of the 
peace,” until a demand of the perusal and copy thereof has. 
been made, and refused or neglected for the space of six 
days after such demand. Again, under the 138th section 
of the County Courts Act (9 & 10 Viet. c. 95), it is enacted, 
for the protection of persons acting in the execution of* 
the statute, that notice in vjriting of any action to be 
brought against any person for anything done in pursuance 
of the Act, shall be given to the defendant one calendar 
month, at least, before the commencement of the action. 

Where protection of this kind is given by the statute law, 

(c) Per Lord Denman, C. J., Grif- and Brighton R. C,, 5 Q. B. 747. 
iths V. Leiois, 7 Q. B. 66. (/) See ffaylock v Sparke, 1 B. & 

(rf) See aleo Davit r, Burrell, 10 C. B. 471 ; Davies v. Mayor of 8wan~ 

B. 821. tea, 8 Exob. 808 ; Read t. Ooker, 18 

(e) See Kent t. Great Western It. C. B. 860 ; 24 A 26 Viet. o. 96, i. 118 ; 

C. , S 0. B. 714 ; Carrie t. London c. 97, 71 ; c. 99, i. 83. 
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much difficulty often occurs in determining whether the de- 
fendant has so acted as to have brought himself within the 
words and meaning of the particular clause, which requires 
that notice of action should be given. 

In Hughes v. Buckland {g\ the question, what might be 
held to have been done “ in the execution ” and in pursu- 
ance ” of a statute, was much discussed, and many authorities 
bearing upon the subject were cited. This case was decided 
under the repealed statute 7 & 8 Geo. 4, c. 29, which autho- 
rised the summary apprehension by the servants of the owner 
of a fishery of any persons found fishing there in contravention 
of its provisions. The plaintiff had been so apprehended by 
the defendants (servants of the owner), who, the jury found, 
hoTid fide and reasonahly believed that the fishery in question 
extended over the spot where the plaintiff was apprehended, 
whereas in fact it terminated some few yards short of that 
spot. The defendants were, however, held to be entitled to 
the protection of the Act. From this and similar cases we 
deduce as a safe proposition, that notice of action, or any 
other condition imposed on plaintiffs by any statute such as 
we have just adverted to, may be insisted on by those persons 
who have acted bond fide in pursuance of it Qi), and who rea- 
sonably believed themselves to have been filling the character 
specified in it, as entitled to claim its protection (i). This 
was the test deemed applicable in Booth v. Clive (k), which 


(g) 15 M. & W. 846; Eom y. 
Thornhormghf 8 Ezcb. 846; Cohhett 
V. Warner^ 1 H. & N. 888 ; J(me% y. 
HoweU^ 29 L. J., Ex., 19. 

(h) Oartan y. CfrecU Western R, C., 
B. B. & B. 837. 

(i) See Hardwick y. Moss^ 7 H. & 
N. 186, 141 ; Pease y. Chayior^ 3 B. 
A 8. 620. 

(i) 10 0. B. 827 ; Aoc. Hermann y. 
Seneschai, 18 01 B., N. S., 892, 404 ; 
Roberts y. Or^rd, 88 L. J.y Bx., 65» 


67. See also Amdd y. Homely 9 
Bxch. 404 ; Lawson t. DmaZtii, 9 C. 
B. 54 ; Howard y. Remer, 2 B. & B. 
915 ; Kirby y. Simpson^ 10 Bxdli. 868 ; 
Taylor y. Ne^field, 8 B. A B. 725; 
Tarrant v. Raker^ 14 a B. 199; 
White y. Morris^ 11 C. B. 1015; 
Thomas y. Stephensony 2 B. A B. 108 ; 
Joule y. TayloTy 7 Bxch. 58 ; Stamp 
y. Sweetlandy 8 Q. B. 18, n. (A); 
Newton r. MiSy 5 B. A B. 115. 
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Forms of 
action. 


was an action against a County Court Judge, for making an 
order for the committal of the plaintiff to gaol after a pro- 
hibition had issued to prevent further proceedings in the suit, 
which had been commenced in the County Court. The 
question which the Court here proposed for its determination 
was, did the defendant try the cause, honestly believing that 
his duty as Judge under the County Court Act called upon 
him to do so (t) ? 

5. Assuming that proper notice, when it is requisite, has 
been given, the next step which (prior to the C. L. Proc. Act, 
1852) it was incumbent upon the plaintiff to take, was to 
determine the form of action (m) adapted to this case, in 
order that he might issue his writ in the proper shape ; but 
it is by the 3rd section of that statute rendered no longer 
necessaiy to mention any form or cause of action in any 
writ of summons;” and indeed the alterations effected by 
the present code of Procedure (7^), especially in that part 
of it which concerns the technicalities of pleading, have 
removed much of the practical value which attached in 
earlier times (o) to the consideration of the formal distinc- 
tions now alluded to. 

Although it is no longer necessary, in any case, before 
issuing the writ to determine on the specific form of action 
to be adopted, it is nevertheless still essential for the student 
to investigate the theory of Forms of Action, because ques- 
tions connected with them will occur frequently in the course 


(l) See also Bwrling v. Harley^ 8 H. 
h N. 271; Huggins v. Waydey, 15 
M. & W. 857 ; Brdkam v. Waihins^ 
16 M. & W. 77 ; Qosdtn v. Elyhick, 4 
Excb. 445. See also the 5 & 6 Yict. 
e. 97, I. 4, bj which an uniform time 
of one calendar month has been intro- 
doeed for notices of action required by 
the itaUUu Ihm in force, 

(m) A ''form of actiott ’’ maj be de- 
iinad aa " the peculiar technical mode 


of framing the writ and pleadings ap- 
propriate to the particular injury which 
the action is intended to redresa 
0. L. Com., Ist Eep. p. 32. 

(») See 0. L. Proc. Act, as. 49-51. 
(o) See, for instance, per Lord Km* 
yoUf C. J., Savignae r. Boome^ 6 T. 
H. 129 ; Israel t. Douglas^ 1 H. Bl. 
248 ; Turner t. Hawkins, 1 B. A P. 
476, Per Abbott, 0. J,, Orion r. 
Butler, 5 B. A Aid. 654. 
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of his reading, and these questions will be found generally 
mixed up more or less intimately with matters of law. In 
order, moreover, that the lawyer of the present day should 
become familiar with the teims of art employed in the 
Reports and text-books — sources to which he must conti- 
nually recur — and because Forms represent, more or less 
accurately, substance ; and because principles will often be 
found discussed and settled in arguments and judgments 
ostensibly directed to questions of form, — ^this branch of legal 
science as it formerly existed must not be overlooked. 

Actions have, from remote t imes, ^een d iv ided in^ three 
classes, Real, Personal, and Mixed^ The distinction, che- 
rished by the policy of our law, between rights appertaining 
to real and those connected with personal property, explains 
to some extent this classification, so far, at least, as the first 
two of these classes are concerned, the third class including 
those causes of action which partake in some sort of the 
nature of both the former. Each of these thi-ee classes ad- 
mits of subdivision into certain species or forms of action. — 
The forms of real and mixed actions were very numerous, 
and involved much useless technicality. The stat 3 & 4 
Will 4, c. 27, however, abolished all of these forms excepting 
ejectment (jp), (which is a mixed action), and the three real 
actions, viz., writ of right of dower, dower unde nihil habet, 
and quare impedit; and the C. L. Proc. Act, 1860, has 
further dealt with the three real actions, by enacting that 

No writ of right of dower or writ of dower unde nihil habet, 
and no plaint for free bench or dower in the nature of any 
such writ, and no quare impedit, shall be brought after the 
commencement of this Act in any Court whatsoever; but 

(p) The reader, if curious to invesii- As to Quare Impedit and l(jeetment, 
gate the ahoUshed forma (which are see Arg., Murihall r, Bitkop pf Exe* 
enumerated in the S6th section of the ter, 7 G. B., N. S., 653 ; 6 Id. 710. 
8 A 4 Will. 4, 0 . 27), may refer to Co. The action of ^eotmeni will be con- 
Litt. 289, n. 1 ; 8 Bla. Com., Chap. 10 ; sidered hereafter : Bk. HI., Chap. 3, 
Bao. Abr., **Action in General’* (A). s. 1. 


Clafidfi ca- 
tion of 
actiotui. 


Re.kl and 

mixed 

actions. 




118 


ORDINARY REMEDIES. 


Personal 

actions. 


Actions cx 
contractu. 


Assumpsit. 


where any such writ, action, or plaint would now lie, either 
in a superior or in any other Court, an action may be com- 
menced by writ of summons issuing out of the Court of 
Common Pleas in the same manner and form as the writ of 
summons in an ordinary action ; and upon such writ shall 
be endorsed a notice that the plaintiff intends to declare in 
dower, or for free bench, or in quare impedit, as the case 
may be.’* (s. 26.) 

Personal actions include those which are brought for the 
specific recovery of goods and chattels, or for damages for 
breach of contract, or wrongs done to the person or property. 
This class of actions is divided into, 1st, actions ex con- 
tractu, and 2ndly, actions ex delicto. When the cause of 
action springs directly out of or is founded upon contract, 
the action will fall wdthin the former of these classes, and 
will be described as originating ex contractu; when the 
cause of action is founded upon a wrong independent of con- 
tract, it will fall within the latter of the above classes, and 
the action will be said to originate ex delicto. 

Actions ex contractu are divisible into assumpsit, debt, 
detinue, covenant, account, and annuity. 

An action of Assumpsit is founded upon a promise, ex- 
press or implied, or upon a contract or agreement not under 
seal. In Slade's case (q) will be found much learning upon 
the supposed nature of this action. Previously thereto, 
assumpsit was held to be included under the more general 
head of actions on the case, and was held to be founded on 
the non-feasance of a duty in respect of which special 
damages (r) were demanded by the plaintiff This doctrine, 
however, was in Slade's case relaxed ; and it was afterwards 
considered settled that a claim for a debt due upon simple 
contract would lie equally well in assumpsit as in debt ; and, 

($) 4 £ p. it, 94 b. 

(r) See p«r Lord C. J., Rudder v. Prieto 1 H. Bl 661. 



ACTION AT LAW. 


110 


since the decision just cited, assumpsit has substantially 
been treated as an action of contract rather than of tort. 

By the third resolution in Slade's case it was further 
determined that every contract executory imports in itseK 
an assumpsit ; for when on e agrees to pay money, or to 
deliver anythin g, he th ereby ass umes or promises to pay or 
deliver it ; and therefore when one sells any goods to another, 
and agi’ees to deliver them at a day to come, and the other 
in consideration thereof agrees to pay so much money at 
such a day, in that case both parties may have an action ol 
debt, or an action oyi the case on assumpsity 

We may conclude, then, with a learned writer, that, prior 
to the G L. Proc. Act, 1852, the breach of all simple con- 
tracts, whether verbal or written, express or implied, for the 
payment of money, or for the performance or omission of any 
other act,'* was remediable by action of assumpsit (^), and 
thus assumpsit became the form of remedy most resorted to 
in the superior Courts. By force, however, of certain provisions 
contained in the statute just specified, aU caus es of a ction 
remediable under the common indebitatus counts are now 
r^erable to debt,— not to assump^ t if). 

Debt is the appropriate remedy where a specific and deter- 
minate sum of money is claimed. It lies to recover a sum 
certain or capable of being reduced to certainty by calculation, 
payable in respect of a dii*ect and immediate liability by a 
debtor to a creditor” (u). Debt, therefore, is not a form 
adapted to claims sounding in damages. It is a more exten- 


(«) Chitt. PL, 7th ed., toI. 1, pp, (u) C. L. Com., lat Rep., p. 81. 
111-122. See Bracegirdle v. Hinke^ 9 £xch. 

(0 Compare the 49Ui sectioa of the 861; Bcgg ▼. Pearse, 10 C. B. 634; 
0. L. Proo. Act, 1862, with the forma Sio%e y, Bogen, 2 M. A W. 448 ; 
of declaration contained in Sohed. B., Sunderland Marine In*. Co. t. iTear- 
Nos. 1-14, ami with the form of the \ y, 16 Q. B. 925 ; Smith v. Winter^ 
plea of nnnqnam indebitatna (No. 86). 12 C. B. 487 ; Bonaker t. Brans, 16 

See Tates t. Eastwood, 6 Bxch. 806; Q. B. 162. 

Corbett T. Packington, 6 B, A C. 268. 
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sive remedy in some respects than assumpsit ; f or, in additio n 
to being appropriate for the enforcin g o f many clai ms founded 
on s imple con tract, it may lie for the recovery of money due 
on specialty {x) or record (y), and it is also XvaiTable for the 
recovery of a penalty imposed by statute {z). 

When technical distinctions were wont to be needlessly 
indulged in, it was laid down that a plaintiff in an action of 
debt was limited to a recovery of the precise sum which he 
claimed as due to him ; whilst, in indebitatus assumpsit, he 
might have recovered an amount smaller than that alleged to 
be due (a) ; but now, where the plaintiff recovers a sum of 
money, the amount to which he is entitled may be awarded 
to him by the judgment generally ^ without specifying whether 
it is recovered as a debt or as damages (6). 

Another distinction between debt and assumpsit, which 
subsisted under the former practice, may here be mentioned. 
In assumpsit, inasmuch as damages only were demanded, 
judgment by default was interlocutory, and the actual amount 
for which such judgment was to be entered up had to be 
ascertained either by a jury on a writ of inquiry, or, in the 
case of a liquidated demand, by a reference to one of the 
Masters of the Couri. Whilst in an action of debt, judgment 
by default was, with some few exceptions, final, and execution 
issued for the whole amount mentioned in the declaration (c). 


{x) Cliitt. PI., 7th ed., vol. 1, p. 
123. 

(y) Id., p. 124. See Frith v. WoU 
lastorif 7 Exch, 194 ; Henderson v. 
Henderson^ 6 Q. B. 288 ; Russell r. 
Smythf 9 M. & W. 810; Henley y. 
Soper y 8 B. & C. 16. See Hvichinson 
T. Qdlespity 11 Exch. 798. 

( 2 ) See 4 Geo. 2, c. 28; 8 & 4 
WilL 4, e. 42, 1 . 14; Addison y. 
Mayor of Prestony 12 0. B. 108, 138; 
Tobacco Pipe Makers Co* y. Lodety 
16 0* B. 776. 

(a) Hooper t. Shepherdy 2 Str. 1089 


(where, indeed, it wae thought argu- 
able, that coyenant only, and not debt, 
would lie on a deed of charter-party). 
See also Aylett v. Zotoe, 2 W. Bl. 
1221. 

(h) C. L. Proc. Act, 1862, s. 96 ; 
post, Book II., Chap. 6. 

(c) This amount was usually much 
larger than the sum really due ; but a 
memorandum on the writ of exeeutiOh 
addressed to the sheriff directed him 
to leyy the right sum. See 0. L. Oooui 
1st Hep., p. 41. 
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But the C. L. Proc. Act, 1862, has abolished rules to compute, 
and enacts that all judgments by default for debts or liqui- 
dated demands in money shall be final, and when the amount 
of damages appears to be substantially a matter of calcula- 
tion, and not one where an inquiry before a jury is requisite^ 
the Court or Judge may order that a Master shall ascertain 
and certify such amount (d). 

The action of Detinue is, as the term indicates, firamed netmue. 
with a view to the recovery of personal chattels unjustly 
detained (e). It was, even before the C. L. Proc. Act, 1852, 
often associated with a claim of debt, or, as it was called, 
was in the debet and detinet The judgment in detinue was 
in the alternative, that the plaintiff should recover the goods, 
or the value thereof (/), (which it w^as the province of the 
jury severally to assess, if he could not have the goods them- 
selves,) and his damages for the detention, and his costs of 
suit, — ^thus giving the option to the defendant, who certainly 
had no right to such a privilege, of either giving up the 
goods, or paying their value. The 78th sect, of the C. L. 

Proc. Act, 1854 (gr), has remedied this state of the law, by 
enacting, that, whenever money is deemed by the plaintiff an 
inadequate compensation for the loss to him of the chattel in 
respect of which he is suing, he may apply to the Court to 
order that execution shall issue for the return of the chattel 
detained, without giving the defendant the option of retain- 


{d) See 88. 92—96. 

(t) Detinue lies against him who once 
had, but has improperly parted with, 
the possession of chattels : Com. Dig. 
“Detinue” (A.); F. N. B. 188 A.; 
Jonti y. Dcwltf 9 M. A W. 19. So an 
attorney who has lost his olient^s deed 
is liable in detinue ; Rtevt v. Palmer, 
5 C. B., N. S., 84. See Goodman y. 
Boycott, 2 B. AS. 1; Steadman y. 
Buckley, 16 M. A W. 558. 

Detinue is to be ranked with actions 
ex contiactu; Banby y. Lan^ 11 C. 


B., N. S., 423. 

For a form of declaration in detinue, 
mnee the C. L. Proc. Act, 1852, see 
Chilton y. Carrington, 15 C. B. 95. 
And as to the effect of the plea of non 
detinet, see the Pleading Kules, H. T., 
1858, reg. 15. 

(/) PhaUpt y. Jonee, 15 Q. B. 859. 
See also SuitonU case, 7 Yr. Bk., 2 
Mich. Term, 1 Bich. IIL 

(g) As to which, see Chilton y. Car- 
rington, 15 C. B. 780. See also 19 A 
20 Tiot. e. 97, a. 2, 
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ing such chattel upon pa 3 dng the value assessed; and that, if 
the said chattel cannot be found, and unless the Court or a 
Judge shoiild otherwise order, the sheriff shall distrain the 
defendant by all his lands and chattels in the said sheriff’s 
bailiwick, till the defendant render such chattel, or, at the 
option of the plaintiff, that he cause to be made of the defen- 
dant’s goods the assessed value of such chattel ” {h). 

Account is a form of action which lies against a bailiff or 
receiver, for money which has come into his hands, and for 
which he is bound to account. This action was found incon- 
venient in practice, and rather than adopt it, plaintiffs re- 
sorted for the most part to equity (;i). The use of an 'action 
of account,” says Gibbs, C. J., in Tomkins v. Wiltshear (k), is 
where the plaintiff wants an account, and cannot give evidence 
of his right without it.” This form of action was rendered all 
the less frequent by reason of assumpsit being likewise held 
to lie for a balance of an account, however complicated in 
its nature (J) ; the practice, moreover, of bringing into open 
court suits involving the adjustment of such disputes has 
become, since the C. L. Proc. Act, 1854 (m), less common 
than formerly. By sect. 3 of this statute, if it be made to 
appear, at any time after the issuing of the writ, to the 
satisfaction of the Court or a Judge, upon the application of 


(A) When the re-delivery of the 
chattel had become impossible, —as 
when charters or deeds were burnt, — 
or when they had been already re- 
delivered before trial, it was competent 
to the jary« in this form of action, to 
find specially the facts, and confine 
themselves to an assessment of da- 
mages : see Williams v. Archer, 5 
a B. 818. 

As throwing further light upon the 
nature of the action of detinue, see 
Tutmer V. Trustees of Liverpool Docks, 
6 Bxob. 543; Cro^eld v. Sueh^ 8 
Bxcht 825; & C, Id. 159; Morgan 


V. Marquis, 9 Exch. 145; Foster v. 
Crabby 12 C. B. 136 ; AUwood v. Hey* 
woody 1 H. & C. 745 ; Clossman v. 
White, 7 C. B. 43 ; Atmod v. Ernest, 
13 C. B. 881 ; Oliver v. Oliver, 11 C. 
B., N. S., 139. 

(i) Taf Vale F. C v. Nixon, 1 H, 
L. Ca. 111. 

(k) 5 Taunt. 431. Inglisv, Ilaiyh, 
8 M. A W. 769, and cases cited thercj 
But see 19 & 20 Viet. c. 97, s. 9. 

{1) Tomkins v. Willshear, supra; 
Arnold V. Webb, 5 Tannt. 482, n. (a). 

(m) See ss. 8-17 ; 0. L. Com., 2iid 
Hep., pp. 5| 6* 
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either party, that the matter in dispute consists wholly or in 
part (n) of matters of mere accoimt, which cannot con- 
veniently be tried in the ordinary way, it shall be lawful for 
such Court or J udge, upon such application if they or he think 
fit, to decide such matter in a summary manner, or to order 
that such matter, either wholly or in part, be referred to 
such arbitration as is specified in the clause (o). 

Some modern cases, where the action of account has been 
employed, and where the older authorities bearing upon it are 
discussed, are below cited (p). 

Covenant lies (often concurrently with debt) for the covenant 
recovery of damages for the breach of a covenant or contract 
under seal. The main points for consideration accordingly, 
in reference to this action, will be, what amounts to a cove- 
nant ? — ^what constitutes a breach ? 

The nature of a covenant is hereafter investigated {q ) : it is 
a contract under seal, whereby a party enters into an obliga- 
tion either to do or to abstain from doing an act, or pledges ' 
himself to the truth of certain facts. 

A breach of covenant occurs wherever he who has entered 
into such a contract fails to carry it out according to the 
legal meaning and effect of the words which he has 
used (rj. 

The action of Annuity is met with, though rai*ely, in the Annuity, 
old Reports ; it was invented for the recovery of money pay- 
able by way of annuity, but has long been obsolete {s). 


(n) Browne ▼. Emereon^ 17 C. B. 
861. 

(o) Inevll V. Moojen^ 8 C. B., N, S., 
859 ; Jonee y. Beaumont, 1 F. A Fla. 
836 ; PellaU r, Afarkwick, 8 C. B., N. 
S., 760. See Van Toll y. Chapman, 8 
B. A B. 896 ; Mown y. Haddon, 6 C. 
B., N. 8., 626. 

{p) Eaem y. Jffendenon, 12 Q. B. 
986; Beer y. Beer, 12 0. B. 76; 
Bturton y« JUchunUon, 18 M. A W. 


17. See al«o Wheeler y. Home, 
WiUes, 208 ; Beeves, nisi. Eng. Lew, 
2nd ed., vol. 2, p. 833. 

(9) Post, Book II., Chap. 1. 

(r) In regard to the action of eo- 
Yenant generaUy, and for infonnation 
respeeUng breaches of ord&aaiy ooyo- 
Bants, the reader is refened to Selw. 
N. P., 12th ed., tit. “Covenant.” 

(*) See Com. Dig. : “ Annnity” and 
“Dett.” 
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Actions ex 
delicto. 

Trespass. 


Case. 


Actions arising ex delicto^ or founded on tort, are four in 
number, viz,, trespass, case, trover, and replevin. 

I Trespcbsa is the proper form of action for a direct injury to 
person or to property — i.e., for an injury caused by imme- 
diate violence or force — ^actual or implied : actual, as in the 
case of an assault ; implied, as in the case of a wrongful, 
though peaceful, entry on land {t). 

Numerous cases illustrating the nature of this action 
under circumstances of ordinary occurrence ai’e collected in 
the Third Book (u) of these Commentaries, to which the 
reader is referred. 

The origin of the action on the Case has been already 
indicated {oo). Case, remark the Common Law Commis- 
sioners in their 1st Report {y), is a remedy far more exten- 
sive than any other available by action ; it lies for what are 
called consequential injuries — that is, injuries supposed to 
arise indirectly and consequentially from the act complained 
of, — as from slander, whereby the complainant’s character is 
injured ; — or from negligent driving, whereby the plaintiff is 
run over and hurt, and the like. A familiar illustration of 
the difference between trespass, which lies for a direct, and 
case, which lies for a consequential, injury, is this : — Suppose 
a person throws a log of wood on to a highway, and by the 
act of throwing another person is injured, the remedy under 
such circumstances is trespass. But if the log reaches the 
grotmd, and remains there, and a person falls over it and is 
injured, the remedy is case, as the injuiy is not immediately 
consequent on the act done. So, if the defendant drive his 


(t) Ab Bhowing tbe distinction be- 
tween trespasB and case, see Scott t. 
Stupherd, ante, p. 95. 

(u) Of which, see particolarljr Chaps. 
2 and 8. 

{x) Ante, p. 89. 

(p) P* 81. In the Reports of the 
Outnmon Law CommisslonerB (1851, 


1853, 1860) the rationale of the ancient 
and present Frocedores is ably com* 
mented on. See also the **Obeerva* 
lions'* laid before the House of Lords 
by the oommissionerB in relation to oer« 
tain important Principles of Prooednie 
(May 18, 1860),*— reprinted in Law 
Mag. k Her., Aug. 1860. 
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carriage against that of another, the remedy may be tres- 
pass ; but if the defendant’s servant be driving, the remedy 
usually case (z). 

Although, formerly, it was deemed essential strictly to pre- 
serve the boundaries of actions ” (a), yet case was often held 
to lie equally with trespass upon the same facts (6). 

Trover is a form of the action on the case. It originally 
lay for recovery of damages (c) against one who had found 
goods and refused to deliver them on demand {d) to the 
rightful owner (e), but converted (/) them to his own use ; 
and from this fiction of a loss and finding of the goods (all 
trace of which is lost under the now existing procedure {g ) ), 
the remedy derived its name. Lord Mansfield, C. J., 
described this action (Ji) as being in form a fiction, in sub- 
stance a remedy to recover the value of personal chattels 


(«) See, per FoHescue, J., Iteynolds 
T. Clarke, 1 Str. 635 ; G. L. Com., Ist 
Eep., p. 31 ; Post, Book III., of which 
see particularly Chaps. 1 and 4. 

See, also, as showing under what 
droumstanoes case will lie, Tates y. 
Eastwood, 6 Exch. 805; Woods y. 
Finnis, 7 Exch. 363, 872 ; Collett y. 
London and North Western R. C., 16 
Q. B. 984 ; Muskett y. Hill, 5 Bing. 
N. C. 694 ; Marker y. Eenrick, 18 
C. B. 188 ; Einlyside y. Thornton, 2 
W. Bla. 1111. 

(а) Per Raymond, C. J., Reynolds 
y. Clarke, 1 Str. 685 ; ante, p. 116. 

(б) See Com. Dig. “Pleader,” Action 
on the Case (A.) ; NargeU y. Nias, 1 E. 
& E. 489 ; Willicms y. Holland, 10 
Bing. 112, where the earlier cases are 
collected ; Chandler y. Broughton, 1 C. 
& M. 29 ; Hartley y. Moxham, 8 Q. B. 
701 ; West y. Nibbs, 4 C. B. 172 ; 
OUgg y. Dearden, 12 Q. B. 576 ; Per 
Parke, B., Cordon y. RoU, 4 Exch. 
866 ; Sharrod t. London and North 


Western R. C., 4 Exch. 580 ; Ash y. 
Dawnay, 8 Exch. 237 ; Moreton y. 
Hardem, 4 B. & C. 224. 

{e) See Reid y. Fairbanks, 18 C. B. 
692. 

(d) Heald y. Carey, 11 C. B. 977 ; 
Kerford y. Mondel, 28 L. J., Ex., 308. 

(c) Bridges y. Hawheeworih, 21 L. 
J., Q. B., 75 ; ScaUergood y. Syl- 
vester, 15 Q. B. 506. 

{/) Bwrroughes y. Bayne, 5 H. & N. 
296, 801 (where the history and nature 
of this action are considered) ; Chinery 
y. Vudl, 8 Id. 288 ; Giles y. Te^ Vale 
jR. <7., 2 E. & B. 822 ; Simmons y. LiL 
lywhite, 8 Exch. 481 ; Clover y, London 
and North Western 22. C., 5 Exch. 60; 
Powell y. Hoyland, 6 Exch. 67 ; May- 
hew y. Herrick, 7 C. B. 229. See also 
Buekland y. Johnson, 15 C. B. 145 ; 
Towne y* Lewis, 7 G. B. 608 ; and 
eases supra, n. (d). 

(g) 0. L. Proc. Act, 1852, a. 49. 

(A) Cooper y. Chitty, 1 Barr. 81. 


Trover. 
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wrongfully converted by another to his own use. " The form 
supposes the defendant may have come lawfully by the pos- 
session of the goods. This action lies and has been brought 
in many cases where in truth the defendant has got the pos- 
session lawfully. . . . This is an action of tort, and the 

whole tort consists in the wrongful conversion. Two things 
are necessary to be proved to entitle the plaintiff to recover 
in this kind of action: 1st, property in the plaintiff; and 
2ndly, a wrongful conversion by the defendant ” (i). 

This form of action, then, is adapted to try the title (k) to 
personalty — though it does not lie for chattels annexed to 
the freehold (1 ) ; it is in some respects analogous to trespass 
de bonis asportatis, i.e., for goods taken and carried away ; 
the latter, however, is founded on possession actual or con- 
structive, whilst trover is founded on a right of property 
special or absolute (m), coupled with a right of possession (n). 
Force does not enter as an ingredient into the constitution of 
a right of action in trover (o). 

BepicYiii. I Replevin is usually brought for goods taken under a dis- 
tress, but is, nevertheless, maintainable where there has been 
any wrongful taking of goods out of the possession of the 
1 party who replevies. Thus, in Shannon v. Shannon (p), 

I Lord Redesdale says, that replevin is an action founded upon 
I any taking by another party; the question to be tried i n th e 


(i) See Juries v. Great Western 
R, a, 5 K. & B. 802 ; WaXker t. 
Clyde, 10 C. B., N. S., 381. 

(Ic) Waller ▼. RraJceford, 1 S. & B. 
749 ; Manders t. Williams, 4 Exoh. 
8S9. 

If) Roffey V. Henderson, 17 Q. B. 
574 ; The London, dfcc., Co. v. Drake, 
6 C. B., N. 8., 748; Jndgm., Wilde 
T. Waters, 16 C. B. 661 ; Davis t. 
Jones, 2 B. A Aid. 166 ; per WiUUms, 
J., Dumerguev. Rumsey, 88 L. J., Ex., 
88, 91. See 2 Wme. Saimd., 6th ed., 
259 h. 


(m) Armory v. Delamirie, 1 Stra. 
604 ; per Pollock, C. B., White t. 
MuUett, 6 Exch. 714 ; Lythgoe r. 
Vernon, 5 H. A N. 180 ; BvMey t. 
Gross, 3 B. & S. 666. 

(n) Poet, Book III,, Chap. 8, a. 2. 

(o) Post, ubi sapra. 

(p) 1 8ch. k Lef. 824 ; AUen t. 
Sharp, 2 Exch. 862 ; Jones v. /oAn- 
so)i, 6 Exch. 862 ; Mellor r. Leather, 
1 S. A B. 619 ; OaUowsy r. Bird, 4 
Bing. 299 ; per Panks, B., Qsotrge v. 
Chambers, 11 M. ft W« 159. 
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action bein^, whether the party from whom the goods were 
taken is really entitled to them ? And the above-named 
learned Judge further observes that Blackstone, in the 3rd 
vol. of his Commentaries {q)y gives too limited a definition of 
replevin, for ‘‘many old authorities will be found in the 
books of replevin being brought where there was no distress/’ 
So it is laid down, that, if a “trespasser takes beasts, replevin 
lies of this taking at election ” (r). The action in question 
is however, usually brought where goods have been taken 
under a distress either for rent or damage feasant, and is 
altogether a peculiar remedy. When a person alleges that 
his goods have been unjustly distrained he may have them 
replevied, that is, redelivered to him upon giving security to 
prosecute an action with eflfect (a), and without delay, against 
the distrainer, for the purpose of trying the legality of the 
distress, and (if the right be determined in favour of the 
latter) to return the goods (t). The action of replevin was 
formerly commenced in the Sheriff’s Court and continued in 
one of the new County Courts (u), but now it may be com- 
menced in any of the superior Courts in the form applicable 
to personal actions therein {x ) ; the Sheriff’s powers and 
responsibilities with respect to replevins having ceased, and 
the Registrar of County Courts being empowered to grant 
replevins (y). 

* The C. L. Proc. Act, 1854, has added to the above list of 
actions two new species, viz. the action of Mandamus (z) and 
the action of Injunction (a). 


(<?) P. 146. 

(r) Vin. Abr. “Replevin,** (B.), 

fbl. 2. 

(0 19 & 20 Viet c. 108, B. 65 ; 
Tummom v. Ogle, 6 B. & B. 671. 

(Q Aa to payment into Gonrt in 
aetiona of replevin, aee 0. L. Proo. 
Act, 1860, aa. 22*24. 

(u) See 9 ft 10 Viot o. 95, a. 119. 
(0) 19 ft 20 Viot e. 108, a. 65 ; and 


aee C. L. Proc. Act, I860, a. 22. 

(v) 19 ft 20 Viet c. 108, a. 68. Any 
action of replevin brought in a County 
Court may be removed by certiorari 
into a Buperior Court by Uie defendant 
upon hia complying with thenondiUona 
expreeaed in Id., a. 67. 

(j) Sa. 68-77. 

(a) Sa. 79-82. 


AcUona of 

ynotirfAfnim 

and injunc- 
tjon. 
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Mandamua i proceeding by mandamus is directed towards enabling 

a plaintiff to enforce on a defendant the performance of any 
duty, ** in the fulfilment of which the plaintiff is pei*sonally 
interested ” (b), and for non-performance of which he has no 
other equally effectual remedy (c). 

ii^unctioii. q’jjg proceeding by injunction is applicable, after an action 
has been brought for a breach of contract, or for any other 
injury, and is a remedy appropriate for preventing the repe- 
tition or continuance (d) of such breach of contract or other 
injury, or the committal of any breach of contract or injury 
of a like kind arising out of the same contract, or relating to 
the same property or right and the plaintiff may also 
in the same action “ include a claim for damages or other 
redress ’’ (c). 

6. Although it is not possible to treat, in this volume, of 
Parties to Actions with any minuteness, it is, nevertheless, 
desirable to indicate the general principles which are to be 
observed and the ordinary rules which are to be followed in 
determining the selection of the plaintiff and the defendant 
in a suit at law. For detailed information upon this subject 
the reader must refer to works of a technical character (/). 
I may premise that a mere equitable claim wiU not support 
an action at law (g), T^us, a cestui que trust cannot sue 


{h) The oonstrnciioii hitherto put by 
the Courts upon these words may be 
seen from the following cases : — Bcmon 
V. PavUy 6 E. & B. 273 ; Ward v. 
I/ncndeB, 1 E. & £. 940, 956 ; Norris 
y, Irish Land Co.<, 8 £. & B. 512; 
Bush V. Beavan, 1 H. A C. 500. 

* * When a party claims a mandamus in 
an action he must show circumstances 
that would induce the Court to issue 
the prerogatire writ (as to which, see 
post, Chap. 5), per MeUor^ J., 3 B. & 
8. 279. 

(e) Bush T. Beavan, 1 H. & C. 500. 
(d) De La Rue t. Forttscue^ 2 H. 
h N. 824 ; Bo/ylis r. Lt Qros, 2 C. B,, 


N. 8., 316. 

(e) C. L. Proc. Acts, 1854 (s. 79), 
and 1860 (a. 82) ; OUtins t. Symes^ 
15 C. B. 362 ; MayaU v. Highey, 1 H. 
& C. 148. See 25 A 26 Yict. o. 88, 
s. 21. 

(/) Chitty PL, 7th ed., toL 1, 
Chap. 1 ; Broom's Prao., vol. 1 ; Post* 
Book II., Chap. 5. 

ig) Ter Erle^ J., London and North 
Western R, (7. t. Glyn^ 28 L Q. 
B., 192 (citing Allen t. Impett, $ 
Taunt. 263) ; 5. C, 1 E. A B. 651 
See Pardoe v. Price^ 16 M. A W. 451 ; 
Edvfards t. Lowndes^ 1 B. A B. 81« 
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« 

1m trustee for money due in his capacity of tru stee, unless I 
indeed the latter has admitted that it is d ue, and th at he I 
holds it in his han ds ; in which case he is liable at law Qi), » 

It may also be stated as a general rule, that no one can 
sue upon a contract unless it was made by him or by an 
agent, or by some person professing to act for him and whose 
act was ratified by him (i). 

Thus the persons executing a specialty, or being expressed who should 
therein as parties to it, may sue thereon (k) ; though on a 
covenant running with the land, an assignee of the original 
grantee, being in of the same estate, has the same right to 
sue as the paity who executed the deed (t). 

For determining who should sue on a simple contract, 
test applicable is this — from whom does the co7isideration(m ) I 
move (n) ? In some of the older cases, indeed, another test 
will be found suggested, viz. that the party for whose benefit 
the contract is made should sue thereon ; this however can- 
not be accepted as satisfactory at the present day. 

Reported cases are numerous in which the question has 


{h) Jlovjard v. BrovmhiUj 23 L. J., 
Q. B., 23; Boper t, Holland, 3 Ad. 
a B. 99 ; cited Judgm., Kennedy r. 
Brtmn, 13 C. B., N, a, 741. 

(i) Per Erie, C. J., Wateon y. 
Swmn, 11 0. B., N. 8., 749. 

(t) Per Lord EUenhorough, C. J., 
Stcrer t. Gordon, 3 M. A S. 822 ; 
HigyinJbotUm t . Burge, 4 Exoh. 667. 
Per Tmdal, 0. J., Bushell t . Beavan, 
1 Bing. N. C. 120. As to parties 
suing on a deed which they haye not 
executed, see Morgan y. Pike, 14 C. B. 
473 ; Swalman y. Ambler, 8 Exoh. 72; 
Foley y. Addenhrooke, 4 Q. B. 208. 
See, too, Britiih Empire Mutual Life 
Amaruince Co, y. Brown, 12 C. B. 
728 ; Wiiilrtiison y. Anglo-Califoemian, 
Co., 7 Bailway Oa. 611. 

{1) TAurshyy. Plmt, 1 Wmt. Saund. 

i 


240 (3), and the notes thereto ; Spen^ 
cer'e case, 1 Smith, L. C., 6th ed., 48; 
Chapman y. Button, Plowd. 284 ; 
Magnay y. Edwards, 18 C. B. 479 ; 
West London R. C. y. London and 
North Western R, C,, 11 C. B. 327. 
See also 8 & 9 Viet. e. 106, a. 6 ; Co. 
Liti. 884 a. ; Virtue y. Ead A ^ Van 
R, €., 5 Exch. 280 ; Wynn y. Skrop- 
sikire Union R, C,, 6 Exch. 480. 

(m) Poet, Book II., Chap. 1 ; Thomas 
y. Thomas, 2 Q. B. 851. 

(n) See Crow y. Rogers, 1 Sir. 592 ; 
Price y. Eadon, 4 B. A Ad. 483 ; 
Twtddle y. A/Kneon, 1 B. A S. 893 ^ 
Rdbciison y. ITat^ 8 Exeh. 299, Hieis 
y. Gregory, 8 C. B. 878 ; Hartley y. 
Cummings, 5 C. B. 247 ; Cooper v. 
Parker, 14 C, B. 118. 


K 
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been discussed, who should be plaintiffs in suing on a con- 
tract under seal containing covenants capable of being con- 
strued as joint or several. The general rule deducible from 
these cases is that, where a covenant admits of being con- 
strued as joint, and the interest of the covenantees is joint, 
they must join in suing upon the covenant (o) ; where, how- 
ever, the interest of each of the covenantees appears on the 
face of the deed to be several, the words of the instrument 
will be taken disjunctively, and the covenant will be con- 
striie(j 5 gaa..aei^gi(|^ r tod in the case of ambiguity, the 
language being capable of two constructions, the words should 
be constinied according to the interest of the parties intended 
to be protected ( 5 ). The 19th section of the C. L. Proc. Act, 
1860, has deprived these cases of much of their practical 
importance, by enacting that ^'the joinder of too many 
plaintifis shall not be fatal, but every action may be brought 
in the name of all the persons in whom the legal right may 
be supposed to exist and it further provides in case of any 
question of misjoinder arising, that judgment may be given 
in favour of such one or more of the plaintiffs as shall be 
adjudged by the Court to be entitled to recover. It is, never- 
theless, proper to avoid misjoinder, especially as it may entail 
liability to costs (r). 

The authorities below refer to the joinder of plaintiffs in 
actions on simple contract (s) to which as well as to those 
founded on specialty the section above cited applies. 

The assignment of the beneficial interest in a simple con- 
tract does not generally transfer the right of suing on it, or. 


( 0 ) EceUston t. Clipsham, 1 Wms. 
Saund. 154 ; Servante y. James, 10 B. 
k C. 410. 

(jp) Haddon v. Ayers, 1 E. & E. 
118 ; Hophinson v. Lee, 6 Q. B. 964 ; 
and cases died Broom’s Prac., toI. 1, 
pp. 204, 206. 

(j) VeaeParhe, B., Keighileyy, Wat- 
$<m, 8 Sx. 728 ; Foley y. Addenbrooke, 


4 Q. B. 207 . 

(r) C. L. Proc. Act* 1860, s. 19 a<l 
fin. ; Bellingham v. Clao’Jc, 1 B. di S. 
332. 

(«) 2 Wms. Sannd. 116 (2) ; 
saU y. Qriffith, 2 Cr. & M. 679 ; and 
see Lticas y. Beale, 10 C. B. 739; 
Clay y. Bouihem, 7 Bxoh. 717 ; MUle 
y. Alderbury Union, 8 Bxch. 690* 
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as it is commonly expressed, a chose i/n action {t) i s not 
assignable (u) ; and hence the necessity ior c^sign ees o f a 
c hose inaction making provision for suing in the names of 
the original assignors ( u). 

I shall revert hereafter (x) to the relation of principal and 
agent, of partner and co-partner, merely mentioning in this 
place the fundamental rule that t he principal must in gener al 
sue for breach of a contract entered into by him through an 




Principal 
and agent. 
Ac. 


It will, moreover, with a view to avoiding repetition, be 
convenient for the present to postpone a consideration of 
certain associations regulated by the common or the statute 
law, the rights and liabilities of which in respect of contracts 
entered into on their behalf may sufficiently be deduced from 
the remarks hereafter offered respecting them (z). 

The effect of coverture at common law is to render the coverture, 
wife incapable of entering into a contract as principal. She 
can only act in such matter as agent of her husband. The 
relation, however, of husband and wife leads to various rules 
with respect to suing in actions on contract, which admit of 
being thus stated : — 1st. The husband must sue alone in 
respect of any estate and property which are by act of law 
absolutely vested in him, although they may have accrued to 
him in right of his wife (a). 

{i) Post, Book II., Chap. 8. 

(«) Per BulUr, J., 4 T. R. 341 ; 

Tempest v. Kilner, 2 C. B. 308 ; 

Howard v. Shepherd, 9 C. B. 297. 

See per Wigram, V.-C., Bagshaw v. 

Eastern Union R, C., 7 Hare 132 : 

S» C., 2 Mac. & Q. 401 ; DePothonier 
T. De Mattos, E. B. & £. 461 ; and 
see 19 & 20 Viet. e. 97, b. 5. 

(x) Post, Book II., Chap. 5, s. 1. 

(y) Seignior y. Wolmer, Qodb. 361 ; 

per Lord C. J., Sadler r. 

Leigh, 4 Camp. 196. 


With respect to the right of auc- 
tioneers to sue, see Williams y. Mil- 
lington, 1 H. Bl. 81 ; Evans v. Evans, 
1 Harr. & WoU. 289 ; per Lord Ahinger, 
C. B., Syhes t. Giles, 5 M. A W. 650 ; 
Robinson y. Ruiter, 4 & A B. 954. 

(z) Poet, Book IL, Chap. 5, b. 2. 

(a) Bengaie y. Gardiner, 4 M. A W^. 
7 ; Saville y. Stpeeneg, 4 B. A Ad. 
514, 522, 524 ; Bao. Abr. and Com. 
Dig. **Bar. A Feme;’* Bidgood y« 
Wag, 2 W. BL 1236; Abbot r. BUh 
field, Cro. Jae. 644. 
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2ndly. The wife cannot sue ahne, whether the right of 
action accrued before or after coverture (6). 

3rdly. When the cause of action accrues to the husband 
during coverture in right of his wife, he may in general elect 
either to sue alone or jointly with her. Thus if a chose in 
action is given to a feme covert, the husband may elect to 
reserve it exclusively for himself or he may give his wife an 
interest in it (c). Whenever the wife has such an interest as 
""would survive to her in the event of the husband’s death, she 
may be well joined with him as a co-plaintiif {d), 

4thly. The wife must be joined as plaintiff with the hus- 
band when a complete cause of action has accrued to the feme 
dum sola, as for breach of covenant, or on a bond, bill of ex- 
change, or promissory note, or in respect of a debt due to her 
before coverture, or on a chose in action, which became vested 
in the feme before marriage, though the cause of action has 
accrued during coverture (e) ; or where the cause of action 
accrues to the wife in autre droit ^ and would therefore survive 
to her (/). 

Before the C. L. Proc. Act 1852 came into operation, the 
marriage of a feme, whether plaintiff or defendant, whilst an 


(5) Divoroe k vincalo matrimonii, 
judicial separation, the banishment, 
attidnder, or presumed death of the 
husband, may cause an exception to this 
rule; see 20 & 21 Viet c. 85, s. 26 ; 
the wife of an alien enemy cannot sue 
alone, I>e Wahl t. Braxmt^ 1 H. A N. 
178. As to the custom of the City 
of London, see CaudtU t. Shaw^ 4 
T. R 861. 

(c) See per Parifee, B., GcUen v. 
MwitUy^ 6 M. A W. 426 ; Btndix y. 
Wdkimem^ 12 K. k W. 97. 

{d) Ayling r. WhicKer^ 6 Ad. k E. 
264; Brd r, Cwmltrland^ Oro. Jac. 
809; Beadle t. Sherman^ Cro. Elis. 
608 ; AmM r, Bidgood^ Cro. Jae. 813 ; 
PhUHehMe t» PlacheeUf 2 M. A S. 


893; Braehford v. Buckingham^ Cro. 
Jac. 77 ; Wills v. Nurse^ 1 Ad. k B. 
65 ; Johnson v. Lucas^ 1 E. A B. 659. 

(e) Wootton v. Steffenoni^ 12 M. A 
W. 129 ; Brereton y. Evans^ Cro. Eliz, 
700 ; 1 Wms. Saund., 210 a ; Hart v. 
Stephens^ 6 Q. B. 937 ; Sccapdlini v. 
Atcheson^ 7 Q. B. 864; Bopkins r. 
Logan^ 5 M. A W. 241 ; Sherrington 
V. Yates, 12 M. A W. 855 ; RichbeU 
y. Alexander, 10 C. B., N. 8., 824. 
See also Dalton y. Midland R, O,, 18 
C. B. 474; Procter v. BrotherUm, 9 
Each. 466. 

(/) See Richards t. Richards, 2 B. 
A Ad. 447 ; Field v. Allen, 9 If. A W. 
694, 699. 
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action was pending caused it to abate, but the 141st section 
of that statute remedies this defect, and the action may now 
‘‘ be proceeded with to judgment ; and further in case of 
a judgment for the wife, execution may issue thereon by 
the authority of the husband without any writ of revivor or 
suggestion. 

In regard to the capacity of an infant, lunatic, or alien to infent, &o. 
contract, somewhat is said hereafter (gr). 

Whenever the legal interest in a contract is vested 
in executors and administrators, they may sue (h). Al- 
though a personal representative must always sue in that 
character, in respect of a contract made with the deceased, 
yet, when it has been made with himself subsequently to 
the death of the testator or intestate, and when the damages 
in an action thereon would be assets, he may sue either as 
the personal representative or in his individual capacity (t). 

Counts for money due to the plaintiff as executor or admi- 
nistrator cannot be joined with coxmts for money due to him 
in his private capacity (k). 

Executors have a joint and entire interest in the testator s 


(g) Post, Book IL, Chap. 5, s. 2. 

(h) Id. ; Wms. Kxors., 5th ed., Part 
V., Book I., Chap. 1 ; Lucy v, Xc- 
vington, 2 Lev. 26 ; McrUy v. PMillf 
2 Vent. 56; see per Parlce^ B., Bay^ 
mond V. PUckt 2 Cr. M. & R. 592, 
594 ; Ricketts v. Weaver^ 12 M. & W. 
718 ; Smildi v. Simondsj Comb. 64 ; 
Kingdon v. Notde^ 1 M. A S. 355 ; 
<8. C7., 4 M. A 8. 53 ; et vide King v. 
/ones, 4 M. A S. 188 ; Orme v. Brough- 
touy 10 Bing. 587; Doe d. Rogers v. 
Rogers^ 2 N. A M. 555 ; Rhodes v. 
Haigh, 2 B. A 0. 846, 847 ; M'Dougal 
Y. Robertson^ 4 Bing. 485 ; Tyler t. 
JoneSf 8 B. A 0. 144 ; Clarke v. CrcfiSf 
4 Bing. 148 ; Knights v. Q^uarles^ 2 B. 
A B. 102 ; MorerofCs com^ 1 Vent. 80 ; 
4 Geo. 2, 0 . 28, s. 1 ; Berwick v. An- 


drews^ 2 Ld. Bajm. 971 ; AUen y. 
Hopkins^ 13 M. A W. 94 ; Chamber* 
lain V. WUliamson, 2 M. * A S. 408 ; 
see Jndgm., Beckham y. DrakCf 8 If. 
A W. 854 ; a, 9 M. A W. 79, and 
11 M. A W. 815 ; Bodger y. Arch, 10 
Ex. 833. 

(0 1 Wm8.Saand.,6thed.,112,n.(l); 
Com. Dig. “ Pleader » 2, D. 1 ; Mar* 
shall V. Broadhwrst, 1 C. A J. 408 ; 
Edwards y. Qract, 2 M. AW. 190; 
Werner y. Humphreys, 8 Soott, N. Bi., 
226 ; Gallant y. Bout^jlower, 8 Dong. 
84 ; Aspinall y. Wake, 10 Bing. 51 ; 
King y. Thom, 1 T. R. 4S7. 

(I) See (ex. gr.), Davies y. Daviu, 1 
H. A C. 451 ; Bellingham y. Clark, 1 
B. A S. 832. 
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Bankrupt. 


Defendants 
ex con- 
tractu. 

On simple 
contract. 


Joinder of 
defendants 
on a simple 
contract 


goods, and must be joined as plaintiffs, even when one only 
of them has proved the will (Z). 

It may be laid down generally, that all the remedies which 
a bankrupt would have had, if he had not become bankrupt, 
with respect to his estate, real or personal, whether in pos- 
session, remainder, or reversion, at the date of the bank- 
ruptcy, including outstanding debts and assets, vest in his 
assignees (m), who may sue (n), therefore, for them, as also in 
respect of those contracts which they can adopt and elect to 
adopt (o). 

Having thus disposed of the right to sue, we come to the 
liability to be sued ex contractu ; and here an elementary 
rule is, that he must be the defendant in an action on a simpl e 
contrac t ( j?) by whom or on whose behalf such contract w^ 
concluded {(fj. Whence it follows that in general the liability 
upon a con tra ct is not assignab le at law {r). 

The joinder of defendants on a simple contract will of 
course depend upon the character of the contract in ques- 
tion — ^how far it is a joint or a several, or a joint and several, 


(l) Wehster v. Spencer, 3 B. & Aid. 
863. See Venahlee v. East India Co,, 
2 Exch. 633 ; SMs y. Stvbs, 1 H. & 
C. 267, 266. 

Afl to the right to sue on a part-per- 
formed contract, see Edwards t. Grace, 
supra ; Crosthwaite v. Gardner, 18 Q. 
B. 640 ; Wood r. Bell, 6 E. & B. 773. 

(m) See Bankrupt Law Consolidation 
Act, 1849 (12 & 13 Viet. c. 106), ss. 
141, 142, 153 ; the Bankruptcy Act, 
1861 (24 & 25 Viet. c. 134), ss. 127, 
128 ; Shelf. Law of Bankruptcy, 8rd 
ed«, 360, 866 et seq. 

(n) The leave of the Court of Bank- 
ruptcy to sue and defend is required 
under 12 & 13 Viet. c. 106, ss. 162, 
168. Lee T. Sangsttr, 2 0. B., N. 
8 ., 1 . 


(o) Post, Book II., Chap. 6, s. 1 ; 
Shelf. Law of Bankruptcy, 3rd ed., 
371 et seq. 

(p) Post, Book II., Chap. 1. 

(j) Well) y. Rhodes, 3 Bing. N. C. 
732 ; 2 Bl. Com. p. 443 ; Appleton v. 
Sinks, 6 East, 148 ; Jenkins y. Hntch^ 
inson, 13 Q. B. 744 ; Hamher y. Hall, 
10 C. B. 780; StMs y. Twynam, 7 
C. B., N. 8 ., 719 ; Moffalt y. Dickson, 
13 C. B. 543. 

(r) Post, Book II., Chap. 3 ; Fairlie 
V. Denton, 8 B. & C. 400 ; SitmH 
V. Fry, 7 Taunt. 839 ; Dickinson y. 
Mairow, 14 M. & W. 713; Forth y, 
StarUon, 1 Wms. Saund. 210, n. (a) ; 
Chambers y. Jones, 6 Exch. 229 ; and 
cases cited in Broom's Prac., yol. 1, 
p. 363» 
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contract (a). In order to charge several persons jointly on ' 
a verbal contract, it will not be enough to show that credit 
was given to them jointly, without some proof of their con- 
tracting jointly, ei ther expressly or impliedly, or that the 
work done was for their pint benefi t (Q ; and whether the 
contract in question be written or verbal, it will, in the ab- 
sence of any express provision or stipulation by the parties 
themselves, be taken to be a joint, and neither a joint and 
several, nor a several contract, and all pai-ties liable should ] 
be joined in suing upon it (u). 

Again, if a contract in writing be joint and several, the 
plaintiflF may sue all the contracting parties jointly, or any 
one individually (x). 

On a specialty the party to be sued is indicated by the Defendant# 
express terms of the deed, and therefore the choice of such 
party will in general present no difficulty. To make the heir 
liable, he must be expressly named in the specialty ; and 
when a person by bond or covenant (whether real or per- / 
sonal), or, indeed, by any specialty, binds himself aiid 
heirs, the heir and devisee are each liable for the default ofl ^^- _ 
the ancestor or testator to the extent of the assets, freehold 
and copyhold, taken by descent or devise, and they may be 
jointly sued ; if there be no heir, the devisee may now be 
sued alone (y). 

The personal representatives however of an obligor or cove- 
nantor are liable to the extent of assets, whether they bo 
named or not ; and when the real and personal representa- 


(«) Per Lord Denman, C, J., 1 Ad. 
k E. 207, 208 ; Kirby v. BanUter, 5 
B. k Ad. 1069 ; Qiheon v. Luplon, 9 
Bing. 297. 

{t) Eadtn v. TUchmarch, 1 Ad. k £. 
691 ; Arnold ▼. Bainbrigge, 9 Bxch. 
153 ; Madae ▼. StUherland, 8 B. & B. 
J ; Fell T. Goslin, 7 Exoh. 185 ; 
Fortier t. Taylor, 8 Caup. 49, 

(tt) Broom*# Prac., voL 1, pp. 854-5. 


Robinson t. Rudkins, 26 L. J., Bx., 56. 

(x) Lee V. Nixon, 1 Ad. k K. 201. 

(y) 11 Gfeo. 4 & 1 Will. 4, c. 47; 
11 & 12 Viet. c. 87 ; Hunting t. Shd* 
drake, 9 M. A W. 256 ; Bar5er t. Fox, 
2 Wms. Saund. 186, 137 b ; Co. Litt. 
209 a. ; Farley t. Briant, 8 Ad. k B. 
847 ; Braitkwaitc y. Skinner, 5 M. A 
W. 813. 
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tives are alike liable, tbe plaintiff may elect to sue both or 
either of them separately (z). 

The joinder of defendants liable on a contract under seal 
may be regulated by these two rules : — 1. When the obliga- 
tion is joint, all parties chargeable should be made co-defen- 
dants on its breach. 2. When it is in terms joint and 
several, the covenantee may elect to sue either one or all of 
the covenantors, notwithstanding their legal interest in the 
subject-matter of the covenant be joint (a). 
pSicijSor leading propositions as to the respective liability of 

principal and agent on a contract entered into by the latter, 
as well as the liabilities consequent on the relationship of 
persons as co-partners, and of various associations existing 
at the common law or by statute, will hereafter be con- 
sidered (6). 

On a contract made by a married woman during cove r- 
ture (c), inasmuch as she could only have e ntered into it as 
agent for her husband, the husband must be sued alone ; but 
^ f or breach of a ny contract made by tbe wife bef or e Car - 
riage, or for debts then incurred by her, husband and wife 
must be jointly sued (d). And when the cause of action has 
accrued against the feme in autre droit, she must be sued 
jointly with her husband (e). 

In certain cases moreover, either the wife may be sued 
jointly with the husband or he may be sued alone ; as for 
irent, due after the mamage but accruing under a lease made 


•gent. 


Partaers, 

itc. 


Coverturo. 


Joinder of 
defendants 
on a spe- 
cialty. 


(z) Daviei r, Ckurclman, 8 Lev. 
189 ; Davy v. Pepyt, Plowd. 439 b ; 
and see Wma. Bxors., 8tb ed., Pari V., 
Book II., Chap. 1. 

(a) CabeU Y. Vaughan, 1 Wms. 
Sannd. 291 b, n. (4); SccUston y. 
Cliptham, 1 Wms. Sannd. 154 a ; and 
see King r. Hoare, 13 M. A W. 494. 
(5) Post, Book 11., Chap. 5, s. 2. 

{e) Reid r, TeaMe, 18 0. B. 627. 

(rf) Bae. Abr. “Bar. A Feme” (L.); 


Vin. Abr. “Bar. & Feme” (X.) pi. 
15 ; MUchinson y. Jlemon, 7 T. B. 
848 ; Rohineon y. Hardy, 1 Keb. 281 ; 
Nortoood Y. SUvtnton, Anders. 227 ; 
Tracey y. M^ArUon, 7 BowL 582; 
Evans y. Morgan, 2 0. A J. 458 ; see 
JHck Y. ToUhavsen, 4 H. A N. 695. 

(e) Mounaon r. Bourn, Oro. Oar. 
518 ; Kingt y. Hilton, Id. 608 ; Com. 
Dig. “Administration” (D.). 
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to the wife before it (/), or under a lease which the wife has 
as executrix or administratrix. So, if covenants are made in 
a lease to husband and wife jointly, they may be joined as 
defendants in an action on the covenants (g). 

The general rule with regard to executors and adminis-^ 
trators (k), is that being personal representatives of the 
deceased, though not expressly named (i), they are liable, 
to the extent of assets, on all his covenants and contracts 
broken in his lifetime, and on such as are broken after 
his death, provided that his skill or taste were not required 
for their performance (k), and that they were not to be 
performed by him in person or limited expressly to his 
lifetime (T). 

Thus, in Hamhly v. Trott (m), Lord Mansfield lays it down, 
that, ‘‘ when the cause of action is money due, or a contract 
to be performed, gain or acquisition of the testator by the 
work and labour or property of another, or a promise of the 
testator, express or implied, — ^w'here these are the causes of 
action, the action survives against the executor ” 

In general, all the executors named in the will — ^unless 
when any of them has formally renounced, or has not admi- 
nistered — should be joined as co-defendants. 

We have seen that the effect of bankruptcy is to divest the 
bankrupt of all property in which he is beneficially inter- 
ested (n) for distribution amongst his creditors. The " Bank- 


(/) Com, Dig. “ Bar. & Feme” (Y.). 
{g) Bac. Abr. “Bar. & Feme” (L.) ; 
see LaJce y. Smithf 1 N. R. 174. 

(A) Post, Book II., Chap. 6, b. 2. 

(t) Williams v. JBurrell, 1 C. B. 
402. 

(A) Siboni y. Kirhman^ 1 M. & W. 
428 ; Tasker r. Shepherd^ 6 H. & N. 
675. 

(1) Hyde t. Dean and Canons of 
Windsor^ Cro. Elii. 552; cited per 
WiglUman^ J., Ptnfold r. Ahhotff 82 


L. J., Q. B., 67, 68. See Broom*s 
Prac., Yol. i., p. 488; Morgan y. 
Raveyy 6 H. & N. 265 ; Jndgm., Tay* 
lor Y. Caldwellf 8 B. & S. 885. 

(m) 1 Cowp. 375. See Ex parts 
Tindalf 8 Bing. 404 ; PoweU r. Gra- 
ham, 7 Taunt. 580; 3 & 4 WilL 4, 
c. 42, 8. 14 ; 4 & 5 W. & H. 0 . 24, a. 
12 ; Prior y. Hembrow, 8 K. A W. 
889, 890. 

(n) Ante, p. 134. 


Executors 
aud admi- 
nistrators. 


Assignees in 
ban^Tiptcy 
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ruptcy Act, 1861,” accordingly, by its 161st section, enaots, 
that “the order of discharge shall upon taking effect 
discharge the bankrupt from all debts, claims, or demands 
provable under his bankruptcy,” save as therein otherwise 
provided (o), “ and if thereafter he shall be arrested or any 
action shall be brought against him for any such debt, claim, 
or demand, he shall be discharged upon entering an appear- 
ance, and may plead in general that the cause of action 
accrued before he became bankrupt, and may give this Act 
and the special matter in evidence, and the order of dis- 
charge shall be sufficient evidence of the bankruptcy and 
the proceedings precedent to the order of discharge.” By 
s. 162 of the same statute, relief is extended to a bankrupt 
an'ested after such order, which, liowever, by s. 163, “ shall 
not release or discharge any person who was a partner with 
the bankrupt at tlie time of the bankruptcy, or was then 
jointly bound or had made any joint contract with him.” 
Further, by s. 164!, it is enacted, that “ after the order of 
discharge takes effect the bankmpt shall not be liable to pay 
or satisfy any debt, claim, or demand provable under the 
bankruptcy, or any part thereof, or any contract, promise, or 
agreement verbal or wiitten, made after adjudication ; and 
if he be sued on any such contract, promise, or agreement, 
he may plead in general that the cause of action accrued 
pending proceedings in bankruptcy, and may give this Act 
and the special matter in evidence.” It is indeed expedient 
for a plaintiff who sues for a debt provable against the 
estete of the defendant, to discontinue the action in the 
event of his bankruptcy, and go in and prove his debt under 
the bankruptcy : but whilst a banknipt is uncertificated, 
he is liable to be sued for all debts and demands which arc 
not proved under his bankruptcy, whether they be bus* 
ceptible of proof or not, provided that a complete cause of 
action has accrued against him. 

(o) S. 159. 
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The assignees of a bankrupt are not Kable on any contract 
made by him, unless they choose to adopt it ; and it is 
within their discretion to elect whether they will accept or 
decline a lease held by the bankrupt, though if they accept 
it, they accept also the liability upon the covenants contained 
in it (p). 

The most general rule for selecting the plaintiff in an 
ac tion ex delicto, is — ^that he must sue whose legal r i ght 
or property has been affected by the tortious act of ano- 



The proper plaintiff in trespass qu. cl, fr„ according to th e 
rule above laid down, is he who is i n possession at the tim e 
of the trespas s — and, as against any one who cannot show a 
better title, mere possession will suffice to support the 
action (r). But neither a lessor who is out of possession, nor 
a mortgagee, who has not entered into possession, can be 
plaintiff in an action of trespass for a tortious entry on the 
land leased or mortgaged (s). 

So in an action of trespass de honis asportatis, the proper I 
plaintiff is he who had either actual or constructive posses- 
sion of the chattels taken and carried away (#). An auc- 
tioneer may sue in trespass for the wrongful taking away of 




Flaintiflis in 
actions ex 
delicto. 


Trespass - 
qu. cL fr. 


— -de bonis 
asportatU. 


{p) 12 & 13 Viet. c. 106, 8. 145 ; 
24 & 25 Viet. c. 134, s. 131. 

See 7 & 8 Viet. c. 70, which relates 
to debtors unable to meet their engage* 
ments with ereditors, and not being 
traders within the meaning of the 
Bankrupt Act. By sect. 6 of this 
Act, the trustees of the estate of a 
debtor petitioning under the Act may 
sue and be sued as if they were such 
assignees in bankruptcy : Blackford 

V. HiU, 15 Q. B. 116. 

(q) See per Lord Kenyon^ C. J.| 
Dawtt V. Peck, 8 T. R, 832. 

(r) See Com. Dig. ** Trespass}** 


Jonee t. Chapman^ 2 Kxch. 803; 
Ryan t. Clarke, 14 Q. B. 65 ; Ran- 
dall V. Stevens, 2 £. A B. 641 ; Cost 
V. Glue, 5 C. B. 538 ; Holmes t. Wil- 
son, 10 Ad. A B. 508 ; Every t. Smith, 
26 L. J., Ex., 344. 

(s) See, as to the doctrine of relation 
in trespass, Barnett t. Earl of Guild- 
ford, 11 Exch, 19. 

{t) Smith T. MiUes, 1 T. E. 480; 
Youny y. Hichens, 6 Q. B. 606 ; Hur- 
rell T. Ellis, 2 C. B. 295 ; Watson r. 
Macquire, 5 C. B. 836; White t. 
Morris, 11 C. B. 1015; Brown r, 
Notley, 3 Sxoh. 219. 
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Case. 
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Joiiider of 
plain tifis. 


goods confided to him for sale (u). Where goods and chattels 
are consigned to him, he has, moreover, a special property in 
them — ^not only when they are in his own sale-rooms, but 
even when in the house of another, if there for the purpose 
of sale — and he may therefore maintain trespass or trover for 
them, thou g h not for fixtures (x), nor for damage do n e to th e 
realt y, nor for the removal of growing crops which he h as 
been directed to s^ . 

The nature of the action on the case, elsewhere de- 
scribed (2/), indicates sufiiciently the proper party to sue 
therein. 

As possession mainly determines who should be plaintiff 
in an action of trespass, so the right of property, absolute 
or special (0), coupled with the right of possession, resolves 
the same question in trover (a). And, indeed, mere posses- 
sion, as against a wrong-doer, gives the right to maintain 
trover. Hence, either bailor or bailee of a chattel bailed 
during pleasure may maintain trover for its wrongful con- 
version (6). 

With respect to the joinder of parties as plaintiffs in an 
action ex delkto, it may be laid down : 1. That where the 
legal interest affected by a tortious act is joint, they whose 
joint interest is affected thereby should join in suing for 


(«) WiUiams t. Millington^ 1 H. 
BL 81, 84 ; Robinson v. RulUr, 4 E. & 
B. 954. 

{x) Davis y, DanlcSj 8 Exch. 435. 
As to who should sue for timber se- 
rered, see Ward v. Andrews^ 2 Chit. 
636; Channon t. Patchy 5 B. & C. 
897; 1 Wms. Saund, 822 d, n. (5); 
Rolls T. Roclct cited 2 Selw. N. P., 
12th ed., p. 1297. 

(y) Ante, p. 89. 

(z) 2 Wms. Sauod. 47 b, d, e, f ; per 
Lord Lwghhoroughj 0. J., 1 H. Bl. 
85 . 

(a) Watson r. MacquirSf 5 0. B. 


836 ; Felthouse v. Brindley ^ 11 0. B., 
N. S., 869 ; Owen v. Knight^ 4 Bing. 
N. C. 54 ; Mason v. FameU, 12 M. & 
W. 683 ; Franklin y. Nealtf 13 M. A 
W. 481 ; Fenn v. BUtleston^ 7 Exch. 
152; Northam y. Bowden^ 11 Exch. 
70. 

(6) Smith y. Sleap, 12 BC. & W. 
685, 589; Armory y. DdamirU^ 1 
Smith, L. C., 5th ed., 801 ; SwUon 
T. Buck, 2 Taunt. 802; Manders t. 
Williams^ 4 Exch. 839 ; per Lord 
Ellenhorongh^ C. J., Martini y, Coles^ 
1 M. A S. 147. 
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compensation in respect of the injury so occasioned. 2. That 
where several persons who are severally interested sustain 
a joint damage, they may sue either separately or jointly — 
in respect of it (c). 3. That where the interest and damage 

are several, there must be separate actions brought by the 
persons injured in respect of their several injuries (d). 

The husband must sue for all injuries to property — ^whe-i 
ther derived from his wife or not — when such property hasl 
been reduced into his own possession. For property of the 
w ife not so reduced, the w i fe may be Joined as co-plainti ff : 
the true test w hether she may be joined or not in any cas e 
being, whether the right of acti on would su rvive to her (c). 

action fbr a tort to the person of the wife, compen- 
sation may be sought either for the direct injury to the wife 
in respect of which a right of action would survive to her — 
in which case the husband and wife must join — or for the 
consequential and special damage to the husband, in which 
case the husband may sue alone (/). In regard however to 
the joinder of claims by husband and wife, the C. L. Proc. 
Act, 1852, s. 40 {g), enacts, that in any action brought by 
a man and his wife for an injury done to the wife, in respect 
of which she is necessarily joined as co-plaintiff, it shall be 
lawful for the husband to add thereto claims in his own 
right, and sepa rate actions brought in respect of such claims 
E uay be consolidated, if the Coi^ or a judge shall t hink fit : 
Provided that in the case of the deathof either plauntiflf such 


(c) Coryion v. lAthehye, 2 Wms. 
Saund. 115, 116, n. (2) ; Weller v. 
Baker, 2 Wilfl. 423. 

{d) Co. Litt. 145. b.; 2 Wms. Saund. 
117 a ; Le Fanu t. Malcolmsonj 1 H. 

Ca. 687 ; Bohineon v. Marckant, 
/ Q. B. 919 ; WiUiaim v, Beaumont, 
10 Bing. 270 ; Forater v. Lawaon, S 
Bing. 462; Broom*8 Prac. 551. See 
C. L, Proo. Act, 1860, m. 19, 20. 

(e) Aylwg y. Whicker, 6 Ad. & R 


259. 

(/) Saville y. Stoeeny, 4 B. A Ad. 
523; JJengaie y. Gardiner, 4 M. & 
W. 7 ; Guy y. Liveaey, Cro. Jac. 501 ; 
Norria y. Seed, 3 Exch. 782 ; Lang- 
meid y. UoUiday, 6 Exeh. 761. With 
regard to the effect of judioial lepara- 
lion on the right of irife to sue^ aee 20 
& 21 Viet. c. 85, s. 26. 

{g) Se^ alao, C. L. Proc. Act, 1860, 
88. 19, 20. 


Effect of co- 
verture aa 
regards 
choice of 
plaintiffs ex 
delicto. 
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suit, ^0 far only as relates to the causes of action, if any, 
which do not survive, shall abate/’ The foregoing section is 
permissive, not imperative (A). 

If the wife survive her husband she may in general sue for 
injuries done to her person or property either before or 
during coverture (i). The husband may elect to join his 
wife with him in certain cases, as in trespass to land held in 
her right, or for obstructing a right of way to land leased to 
the wife dum sola, or generally when the wife is the meri- 
torious cause of action (k), or had a vested interest directly 
affected by the tortious act (1). But both the husband and 
wife must sue jointly for torts to the personal property of the 
wife which had both their inception and consummation 
before marriage (m). Further, where the wife has a right of 
action in autre droit, she must be joined as co-plaintiff {n). 
The right of personal representatives to sue in tort is 
uistratora. given aud regulated by the statute law (o). By the 4 Edw. 

3, a 7, Inciting, that, in times past executom have not had 
actions for a trespass done to their testators, as of the goods 
and chattels of the same testators carried away in their life- 
time,” it is enacted, that the executors in such cases shall 
have an action against the trespassers,” in like manner as 
they whose executors they are should have had if they were 
living. An administrator is within the equity of this statute, 
and by 25 Edw. 3, st. 5, c. 5, the like remedy is extended to 
the executors of executors. 

Again, the 3 & 4 Will. 4, c. 42, provides, upon certain 

(h) BrocJcbcmk v. Whitehaven June- (o) 1 Wma. Saund. 216 a ; Le Mason 
iionR, C,, 7 H. & N. 834. y. Dixon^ Sir W. Jonee, 174 ; ifay- 

(*) See Waller v. Drdkeford, 1 E. mmd r. Pitch, 2 Cr. M. k R. 688 ; 

k B. 749. Palgrave y. Windham, 1 Str. 212 ; 

{k) Neioton y. Boodle, 9 Q. B. 984. Bunhury y, Heweon, 8 Szeh. 668 ; 

(J) WeUer y. Baker, 2 Wila. 414; Morgem y. Thomas, 8 Exoh. 802; 

and see Enggins y. Durham, 2 Str. Welchman y. Sturgis, 18 Q, B. 662 ; 
726. Barnett y. Earl of QnUdford, 11 

(m) Milner r. Milnes, 8 T. E. 627. Bxch. 19, and oaiet cited port, Cbap. 
(a) Serres y. Dodd, 2 N. £. 407. 6, f. 2. 
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conditions, a remedy by the executors or administrators for 
injuries done to the real estate of any deceased person com- 
mitted in his lifetime (^)). The most important modification, 
however, of the maxim Actio personalis moriiur cum 
persond (q) has been effected by the 9 & 10 Viet. c. 93, 
which was enacted with a view of compensating the families 
of persons killed by accident, and which the reader will find 
commented on hereafter (r). 

The effect of bankruptcy upon the right to sue in actions Bankruptcy 
ex delicto is, that whilst the assignees of the bankrupt must 
'be plaintiffs in respect of injuries committed to his estate, by 
which the amount of the fund belonging to his creditors is 
lessened («), yet when the injury complained of is to his 
person (^), feelings, or reputation (u), the right to sue remains 
vested in him. ^‘Actions for injuries to pemonal chattels, 
whereby they are directly affected, and are prevented from 
coming to the hands of the assignee, or come diminished in 
value, undoubtedly pass. The action of trover for a conver- 
sion before the bankruptcy is a familiar .instance of this. 

On the other hand, rights of action for injuries to the 
person or reputation, or the possession of real estate, do nbf' 
pass {x). 

The most general rule for choosing the defendant in an Dcfcndanta 

cx deikto. 

s hould be made defendant An ordinary instance illustrating 
this rule is, that when the owner of land erects on it a 

(p) Sect. 2. (ac) Beckham t. Drahe, 2 H. L. Ca. 

(q) Raymond v. Fiichy 2 Cr. M. & 626 ; S, (7., 11 IL A W. 815. 

B>. 597 I Rickette t. Weaver^ 12 M. A As to ohattels acquired ft|ter buik- 
W. 723 ; Leg, Hax., 4th ed., p. 869, raptcy and before certificate, see Fowler 

(r) Book III., Chap. 2, v. Down, 1 B. A P. 44, 48 ; WeU t. 

(f) ^ancoefc T. 8 Bing. 868, Foa, 7 T. R. 891, 898; Fyeon ▼. 

(h Howard y. Crowther, 8 M. A W, Chamhem, 9 M. A W, 460 ; Herbert y. 

Sayer, 5 Q. B. 982 ; Jndgm., Morgan 

(tt) Bemon y. Flower, Sir W. Jones, y, Knight, 15 0. B., N. 8., 677. 

(p) Post» Book m., Chaps. 1-A 


action ex delicto is — that the party committing the tortious 
act {y), or asserting a right or title adverse to the plaintiffs. 
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nuisance and then demises the land for a term, he will he 
liable for the erection of the nuisance in the first instance, 
though either lessor or lessee might be liable for its continu- 
ance — and, the demise being held to operate as an affirmance 
of the nuisance (z), every successive occupier will equally be 
liable for the continuance of it. 

With respect to the joinder of defendants in an action ex 
delicto, it may be laid down that all who are concerned in 
committing the tort complained of, are liable to be jointly 
sued in respect of it (a). 

In regard to the joinder of husband and wife in an action 
ex delicto, it will suffice to state that they must be joined in 
any such action when foujUded on a tort committed by the 
wife whilst sole — as in tro'^er where both the finding and con- 
I version were before marriage, — or on a tort committed by the 
wife during coverture — as an assault or slander by her (6). 
In respect of a joint battery by husband and wife they may 
be both sued in one action (c). 

The 3 & 4 WUb 4, c. 42, s. 2, regulates in some important 


Basewell v. Pruyt', 2 Salk. 460 ; 
Todd T, Flight, 9 C. B., N. S., 377; 
Mich V. Basteiiidd, 4^ C. B. 801 ; Rus- 
till V. Briant, 8 C. B. 836 ; recognised 
in Lyon r. Enemies, 3 B. & S. 563, 
665 ; Holmes v. Wilson, 10 Ad. & E. 
503 ; Brent y. Haddon, Cro. Jac. 555 ; 
Thompson v. Oihson, 7 M. & W. 456 ; 
post, Book III., Chap. 2. 

(a) Per Tindal, C. J., Cranch v. 
White, 1 Bing. 17. C. 418; Sedman 
V. Wedker, 1 Exch. 589 ; Gauntlett v. 
King, 8 0. B., N. S., 69. See 2 Wins. 
Sannd., 6th ed., 117, note (5). Far- 
ther, — as to one partner involving his 
copartners, so as to render them liable 
to be sued with him, see Petrie v. La- 
mont, Car. A M. 93 ; Mellors v. Shaw, 

1 B. & S. 437 ; Ashworth v. Stanwue, 
80 L* J., Q. B.| 188. — As to the lia- 
bility of a corporation for the act of its 


agent, see Smith v. Birmingham Oat 
Co., 1 Ad. & E. 526 ; Eastern Coun- 
ties R. C. V. Broom, 6 Exch. 814 ; 
Goff Y, Great Northern R, C., 80 L. J., 
Q. B , 148. 

As to the liability of the managers of 
a joint-stock company for fraud, see 
Cullen V. Thomson's Trustees, 4 Maeq. 
H. L. Ca. 424. 

(5) Com. Dig. “Bar. & Feme” (Y.) 
For slander spoken by husband aqd wife, 
there must be separate actions, the one 
against the husband and wife, the other 
against the husband only : see Switkin 
V. Vincent, 2 Wils. 227. 

As to tort committed by wife durinf 
judicial separation from her husband, 
see 20 & 21 Vict. c. 85, s. 26. 

(c) See Vine v. Saunders, 4 Bing. 
N. C. 96. 
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particulars (d) actions against executors and administrators. 

It recites that there had been no remedy provided by law for 
certain wrongs done by a person deceased in his lifetime to 
another in respect of his property real or personal — and it 
then proceeds to enact “ tha t an action of trespass or trespas s 
on the case, as the case may be, may be maintained against 1 
the executors or administrators of any person deceased^ fo r 
any wrong committed by him in his lifetime to another in 
respect of his propert y real or personal (c), so as such injury 
s hall have been com mitted withm six. calends months before 
such person’s death (/), and so as such action shall be ^ 
brought within six calend ^ months after sucTi executors or 
administrators shall have taken upon themselves the adm i- | 
nist ration of th e estat e and effect s of such person, and the 
damages to be recovered in such action^shall be payable in I 
like m^er^f administration as the simple contract debts of j 
such person ” {g). Thus, lor a tort to ^e property of | 
a not'her, wh^her re al or per sonal, a remedy in trespass , 
t rover (h), or ca s e may ngw be inforced against the person^ 
representatives of the party originally liabje . 

But neither the above Act nor the 9 & 10 Viet. c. 9S, th^ 
provisions of which are hereafter considered (i), will, supply 
any remedy against the representatives of one deceased who 
has committed a tort to the person of another, whether death 
has or has not thence resulted. 

Lastly, the certificate of a bankrupt is no bar to an action Banknipta. 
against him for a tort committed by him prior to his cer- 


(d) As to the liability ex delicto of 
personal representatives generally, see 
BamUy v. Trott, 1 Cowp. 378, 375, 
rsoognised 7 Ad. & K. 429 ; per Lord 
Ktnyon, C. J., 3 T. R. 649 ; Com. 
I>ig. ** Administration,” (B. 15). 

(«) Set Morgan t. Ravty, 6 H. & N. 
265 .. 

(/) Richmond r. NiehoUon^ 8 Soott» 


134. 

{g) See PowU v. 7 Ad. k K. 
426. 

{h) Ward T. Andland^ 16 M. & W. 
862; Lc Maton t. IHxon^ Sir W. 
Jones, 173, 174; and authorities cited 
supra, n. (d). 

(t) Post> Book III., Chap 2. 
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tificate (k). His assignees, however, are liable for any torts 
committed by them in their oflScial capacity — though the 
12 & 13 Viet. c. 106 (Z), annexes conditions to their being 
sued with respect to any act done by them in pursuance of 
the statute. 


2. Proceedings from Writ to Appearance, 

The present practice of our superior Courts of common law, 
dates from a recent period ; the Common Law frocedute Acts 
of 1852, 1854, and 1860, and the General Rules of Hilary 
Term, 1853, and of Michaelmas Vacation, 1854, containing 
the materials upon which it mainly rests (m) ; although there 
are, besides these, certain statutes unrepealed, which regulate 
special matters of practice. 

The Procedure Act of 1852 (7i) was enacted with a view to 
rendering the process, practice, and the mode of pleading in 
the superior Courts of common law ‘"more simple and speedy.'' 
The Procedure Acts of 1854 (o) and 1860 (p) had the two- 
fold objex't; of further amending the practice of these Courts 
and of enlarging their jurisdiction. The rules of Hilary 
Term, 1853 (g) are prefaced by an order of the Judges, that 
all the then existing written {r) rules of practice in regard 
to civil actions should be annulled. It will be found, how- 
ever, that many of these rules have been re-enacted in the 
sam6 language ; so that we may derive assistance in our 
interpretation of the code now in force^ by referring to earlier 


(Jc) Lloyd y. Peel^ 3 B. & Aid. 408 ; 
Wtlmer v. White, 6 Bing. 291 ; see Doe 
d. Davies t. Thomas, 6 Exeb. 854. 

(?) Sect. 159. Bee Ouchterlony v. 
Oibson, 1 D. A L. 1. 

(m) From time to time additional 
mlefl affecting particular points of Prac- 
tice are issued. 

(n) 15 & 16 Viet. c. 76. 

(o) 17 k 18 Viet. c. 125. 


(p) 23 & 24 Viet. c. 126. 

(q) There are two sets of rules of 
Hil. T., 1853, viz. the Practice and the 
Pleading Rules, which latter came into 
operation in Trin. T. of that year. 

(r) Unwritten rules of practice re- 
main in force, so far as they are not 
inconsistent with the rules recintly pro- 
mulgated : Begg r. Forhea, 18 0. B. 
614. 
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decisions of the Courts, and the principles laid down by them 
in analogous cases. Courts of law have always within them- 
selves the inherent power and right to regulate their own 
practice (s), or, as AldersoUj B., has observed (t), every Court 
''must necessarily be entrusted with control over its own 
rules of practice ; ” a remark applicable to inferior as to 
superior Courts. 


The first step to be taken in an action at law, is that of The writ of 

summons. 

summoning the party against whom the action . is to be 
brought into the Court in Avliich it is intended to be carried 
on. Now this is effected in personal and real actions by that 
particular kind of process which is termed a wint of sum- 
TTwris (u). The forms of this writ (which may be obtained in 
blank at any law stationer’s) are given in the schedule (A) 
to the Common Law Procedure Act, 1852, and will be found 
to be adapted to the three following cases : — 1st, where the 
defendant resides within the jurisdiction of the Court ; 2ndly, 
where, being a British subject, he resides out of the jurisdic- 
tion ; and, 3rdly, where, not being a British subject, he resides 
out of such jurisdiction (x). 

It will be convenient, in the first instance, to consider the 
mode of procedure in the more usual case, viz. where the 
defendant is resident the juinsdiction of the Court. 

Here the writ (which is addressed to the defendant (;y) ) 


(«) Per THndalf 0. J., Scales v. 
Cheese^ 12 M. & W. 687 ; Mellish v. 
Richardson^ 1 01. & F. 235 ; cited per 
Crompton^ J., 7 H. & N. 843; Jack- 
son V. Oallowa^f 1 C. B. 280 ; per 
Lord Wyn/ordf Perrier v. Ilotoden^ 4 
Cl. & F. 82. See Fleming v. Dunlop, 
7 Cl. & F. 43. 

(<) Ex parte Story, 8 Exch. 199. 

(tt) C. L. Proc. Act, 1852, ss. 2— 
25 ; Reg, t. TheSaddlerJ Co,, 1 B. C. 
Ca. 188, C. L. Proc. Act, 1860, b. 26. 
(x) As to the writ of summons-— 


against a trader baTing priTilege of 
Parliament, see 12 & 18 Viet. c. 106, 
s, 77, — under the Succession Duties 
Act (16 & 17 Viet. c. 51), see R. G. 
Mich. T., 1853, 9 Exch. 286,-* under 
the Bills of Exchange Act, see Sebed, 
A. to 18 & 19 Viet, c, 67 ; Mcdthy t . 
Murrells, 5 H. & N. 813. 

(y) If there are more defendants 
than one, all their names should be 
comprised in the writ: C. L. Proc. 

* Act, 1852, 8. 4 ; see Ckritiie v. Bell, 
1 6 M. & W. 669 ; Brown y. PuUerian, 
h 2 
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commands him to cause an appearance to be entered for him 
in the action within eight days after service of the writ upon 
him, inclusive of the day of service, and gives notice that, in 
default of such appearance being entered, the plaintiff may 
proceed to judgment and execution in the action. To the 
writ is subscribed a memorandum as to the period within 
which it must be seiwed (z), and upon it are certain indorse- 
ments which will presently be described. 

Without attempting to enter into an examination of the 
very numerous cases decided under the former practice, with 
reference to irregularities (a) connected with the writ of 
summons, attention may with advantage be directed to the 
following point relating to this subject : A difficulty may 
sometimes be felt as to the mode of describing a defendant, 
where he has successively resided at different places. Under 
such circumstances, he ought to be described as of his last 
known or supposed place of residence ; for, as observed by Mr. 
Justice Coleridge, in Downes v. Garbett (6), commenting on 
words (c) identical with those used in the 2nd section of the 
C L. Proc. Act, 1852, The Act {d) evidently refers to twn 
states of facts,” viz., 1. Where the defendant’s residence or 
supposed residence is known, and he is known or supposed to 
be residing there. 2. Where he has left his place of residence, 
and is known or supposed to be in some other place. The de- 
scription of the defendant’s residence, however, whether actual 
or supposed, ought to be correctly stated in the writ (e) ; 
and there is a manifest difference to be noted between 


13 M. & W. 556 ; Qoodchild t. Lead- 
ham, 1 Exch. 706 ; Caldwell v. Blake, 
2 Cr. M. & R. 249 ; Pepper v. Whal- 
ley, 1 Bing. N. C. 71. 

{z) As to date of writ, see sect 5 ; 
Cla/rh V. Smith, 2 H. A N. 758. 

(a) See Pose r. OandeU, 7 C. B. 
766 ; Kirk r. Dolby, 6 M. & W. 636 ; 
CanlweU t. Earl of Stirling, 8 Bing.* 
174 ; and caees anpns n. (y). 


(1) 2 D. & L. 944. 

(c) “In every snch writ and copy 
thereof the place and county of the 
residence or sapposed residence of the 
party defendant, or wherein the de- 
fendant shall be or shall be suppoeed 
to be.** 

{d) 2 Will. 4, c. 89, B. 1. 

(e) Pilhrow v. Pilbrow^s Atmoeplieric 
R. a, 8 C. B. 780. 
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the correct description of a supposed residence and the in- 
correct description of an actual residence, for the latter might 
be ground for requiring an amendment of the writ, whereas 
the former would be in truth a compliance with the require- 
ments of the statute (/). 

The common indorsements upon the writ are prescribed by 
the 6th and 8th sections of the Act of 1852, the former of 
which directs that the writ shall be indorsed with the name 
and place of abode of the attorney who sues it out {g) (if an 
attorney be employed), or with the address of the plaintiff if 
it be sued out by him in person. The object in requiring 
this indorsement is, that the defendant may know whither he 
may go, with a view to settling the action Ql). The 7tb sec- 
tion further provides a mode of compelling an attorney who 
sues out a writ, to declare whether it was issued by his au- 
thority (i), and to give the name and abode of his client ; 
and if it appears that the attorney had not authorised the 
issuing of the writ, a stay of proceedings may be obtained. 
The 8th section requires that in all actions which are brought 
for payment of any debt (fc), the amount of debt and costs 
shall be stated on the writ. The object of this (which is 
called the common indorsement) is sufficiently explained in 
its concluding words, which inform the defendant, that, “ if 
the amount demanded by the indorsement be paid to the 
plaintiff or to his attorney within four days from the service 
hereof, further proceedings will be stayed.*’ The plaintiff 
will not, however (if the defendant allows the action to pro- 
ceed), be precluded by his indorsement from recovering at 
the trial an amount exceeding what is specified therein, 


(/) Kingy. Hophna^ 2D. &L. 638. 
{g) Ahlttt ▼. Botham, 5 S. A B. 
1019 ; FouAon ▼. Hall, 4 M. & W. 
682 ; Lloyd t. Jonet, 1 M. & W. 549 ; 
Tohy T. Hancock, 4 D. A L. 885. 

(h) Datoet V. Solotnonton, 6 Scott, 
596. 


(i) Malpast y. Mudd, 8 H. AN. 
246 ; Johnson v. Bi* ley, 5 B. A Aid. 
543 ; Smith y. Bond, 11 M. A W. 826. 

(k) Perry y. Patchett, 2 DowL 667 ; 
Hobbt y. Young, 2 D. A L. 474 ; 
Harris r. Holler, 7 D. A L. 819. 
Sco RMnsoH y. CijUereU, 11 Bx. 476. 
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though he ought to indorse upon his writ the sum really 
claimed to be due, because the defendant might otherwise 
be misled, or even prevented from settling the action (t). 
If the plaintiff seeks to recover interest upon his debt, as 
well as the debt itself, he must either indorse upon his writ 
the amount claimed in respect of interest, or he must state 
the date from which he claims it (m). 

Special in- That particular species of indorsement upon a writ of sum- 

dorsoment. , , 

mons, which is called a special indorsement, can only be 
made in certain cases, viz. when tlie defendant is resident 
within the jurisdiction of the Court (?i), and the claim hap- 
pens to be for “ a debt or liquidated demand (o) in money, 
with or without interest, arising upon a contract express or 
imidied,’^ as on a bond, bill of exchange, promissory note, 
cheque, or other simple contract debt. Under these circum- 
stances, the plaintiff wdll be at liberty to make, upon the 
Amt and copy, a special indorsement ” of the particulars of 
his claim, in a form given in the schedule of the Act. The 
advantage of making such special indorsement is this : the 
plaintiflF may, if the defendant make default in appearing to 
the writ, sign final judgment against him (p) for any sum not 
exceeding that indorsed on the writ, together with inter- 
est (q) to the date of the judgment, and a certain sum for 
costs (?’). The special indorsement upon the Avrit will dis- 


(i) EUiitcm V. Robinson^ 2 Cr. & M. 

843. 

(m) Chapman v. Bccke^ 3 D. & L. 
350 ; Bardell v. Miller y 7 C. B. 753 ; 
Hodding t. Stutchjield, 2 D. & L. 597 ; 
Allen V. Busser/t 4 D. & L. 430. 

(n) Sect. 25. 

(o) Hodeoll V. BaxteVy E. B. & E. 
884 ; Green v. Bichnelly 8 Ad. & E. 
715 ; Jacqwet v. Bowery 7 Dowl. 331 ; 
Hall T, Bcotsony 9 Exch. 238; Rogers 
r. HwUf 10 Exch. 474; Reg. Gen., 
Pr. rr. 19-21. 


ip) Rowherry v. Morgan^ 9 Exch. 
730. By C. L. Proc., 1852, b. 27, a 
defendant may l)e let in to defend after 
final judgment by default, where the 
writ has been si>ecially indorsed upon 
accounting satisfactorily to a judge for 
the non-appearance, and dbclosing a 
defence on the merits. Warrington r, 
LeakCy 11 Exch. 304; Hall y, Scotson^ 
9 Exch. 238. 

(q) Rodway y. LucaSy 10 Exch. 
667; Rogers y, Hunty 10 Exch, 474. 

(r) Sect. 27. 
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pense with the necessity of giving particulars of demand (s), 
unless indeed they be expressly ordered by a Judge (^). 

The special indorsement will not, however, dispense with the 
ordinary indorsement, which must always be made under 
the 8th section of the Act, where the claim is for any 
debt.” 

When the writ of summons has been duly prepared (in 
accordance with what has been already said) by the plaintiff 
or his attorney, it must be taken to the Writ Office of the 
Court in which the action is brought to be authenticated by 
the seal of the Court (u), and the attorney must then deliver 
to the officer a memorandum, called a 'prcecipe, which con- Pnecii^. 
tains the names of the parties to the action, the name of the 
attorney issuing the wiit, and the date. This memorandum 
is filed by the officer and may be of use (in case of a fraudu- 
lent alteration of the date of the writ) — as showing the pre- 
cise day on which it really issued and on which therefore the 
action was commenced {x). 

When the writ has been thus sealed or stamped — it must semcc of 

. ^ 

be served upon the defendant or defendants in the action, 
unless where the defendant’s attorney undeitakes to appear 
for him ; for such undertaking, which may be enforced against 
the attoniey by a summary application to the Court or a 
Judge, will dispense with the necessity of personally serving 
the writ. 

It is worthy of remark, that service of the writ is required 
on grounds of natui*al justice — w’hich demands that every 
man shall have notice of legal proceedings instituted against 
him, in order that he may defend himself accordingly — ^this 
proposition, which scarcely needs authority to support it, may 
be illustrated by cases \vhere it has been held to be a suf- 
ficient answer to an action upon a foreign judgment in our 

{«) As to which lee port, p. 168. (w) See Gihion r. Far% 7 K A 

(f) See FromarU y . AMty, 1 E* A B. 49. 

728. (it) See aect 
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Courts, that notice of the proceedings abroad Avas not duly 
given to the defendant. Thus, in Ferguson v. Mahon (t/), 
to an action on a judgment obtained in the Court of Common 
Pleas in Ireland, the defendant pleaded that he had never 
been arrested upon, or served with, nor at any time had 
notice of any process of the Court at the plaintiff’s suit for 
the cause of action on which the judgment was obtained, 
and that he (the defendant) had never appeared to the 
action ; and this plea Avas held good, because, said Lord 
Denman, C. J., “ when it appears, as here, that the defen- 
dant has never had notice of the proceeding or been before 
the Court, it is impossible for us to allow the judgment to be 
made the foundation of an action in this country.” 

SerAdce, then, of the Amt of summons being clearly essen- 
tial, it becomes necessary to consider hoxo it must be effected. 
This is generally done by delivering a copy of the writ to 
the defendant personally, and at the same time showing him 
the original, if demanded ( 0 ). With a view, moreover, to 
facilitating service of the Avrit Avhcre there are several de- 
fendants resident in different parts of the country, or where 
there is a single defendant Avhose precise residence is not 
known, it is now competent to a plaintiff (under the 9th sec- 
tion of the first Procedure Act) to issue concurrent'' writs 
at any time Avhilst the original Avrit is in force, such writs 
being stamped Avith the Avord ‘‘ concurrent ” and duly dated, 
and thus to effect service on the defehdants or defendant 
Avithout unnecessary delay (a). 

Care must, of course, be taken to serve the proper party 
with the Avrit : and how obvious soever may be the truth of 
this remark, questions of diflSculty have sometimes arisen in 

(y) 11 Ad. A £. 179; see Mtcu$ r. 482. As to 0 enrice-~on Public CompftDj, 
TIUUvMon, 8 Exch. 638 ; Sheehy t. see C. L Proc. Act, 1852, s. 16 ; 
Pro/eisional Lift Att, Co,, 13 C. B. Towne ▼. London and Limerick SUam 
787; Leg. Max., 4th ed., 114 etseq. Ship Co., 5 C. B., N. S., 730 ;-on 

(*) See Poole t. Gould, 1 H. A N.99. lunatic, see Kimherley v. Alleyne, 2 H. 

(a) See Cole t. Sherard, 1 1 Exch. A C. 2;i8. 



ACTION AT LAW. 


158 


consequence of the wrong party having been served. Let us 
consider what course should be adopted by an individual thus 
mistakenly served with a writ of summons. In the first place 
it is clear, that, if the cause proceed to trial, he will have a 
good defence upon the merits (6) ; but should the plaintiff 
persevere, either through obstinacy or ignorance, in the action, 
it is undeniable that much inconvenience and some pecuniary 
loss may thus be entailed upon the defendant (c). In the 
case supposed, however, the defendant certainly would not be 
well advised to disregard altogether the service of the writ, 
and to take no notice of subsequent proceedings in the 
action ; for, as remarked in Stevenaon v. Thorne (cZ), a defen- 
dant is not the less liable upon a judgment because he has 
been sued throughout by a wrong name. He ought, then, at 
once to inform the plaintiff of his mistake, in order that the 
proceedings erroneously instituted against him may be dis- 
continued. But if, instead of adopting this straightforward 
course, the defendant act as if he were really the individual 
intended to be sued, and thus lure on the plaintiff with the 
•motive of making him pay costs, the trick will probably be 
defeated by some interlocutory application to the Court 
during the progress of the cause, and, if detected, the defen- 
dant will infallibly be visited with such pecuniary punish- 
ment in the shape of costs as may be thought to meet the 
justice of the case (e). 

Another case sometimes occurring in pi-actice is where 
proceedings ai'e had, and judgment is obtained, against a 
party who has not been served with a wTit. This occa- 
sionally happens by reason of an attorney appearing for an 
individual witho\it authority from him ; and in this case 
the Court will set aside the judgment and appearance with 

(6) Oriffin ▼. Gray, 5 Dowl. 331. (e) WvUker x. Medland, I J>. k h. 

(c) See Daviet ▼. Jenkins, 11 M A 159; Goodertd t. Beleh€i\ I C. D. 

472; Richard* v. ffanUyt 10 Jur, 

{d) 18 M. AW. 149. 1067. 
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costs, and leave the plaintiff to recover them (if he can) 
* from the delinquent attorney by summary application to the 
Court (/). 

Again — it not unfrequently happens, that a defendant, 
knowing that a writ has been issued against him, evades 
service of it. Under such circumstances, the I7th section of 
the first Procedure Act has provided the course which ought 
to be adopted. The words there used are, that in case it shall 
appeal’ to the Court or J udge that reasonable (g) efforts 
have been made to effect personal service, and either that the 
writ has come to the knowledge of the defendant, or that he 
wilfully evades service of the same, and has not appeared 
thereto,'’ the Court or Judge may order that the plaintiff be 
at liberty to proceed as if personal service had been effected, 
subject to such conditions as may seem fit. The object of 
this section is to provide an efficient substitute for the former 
clumsy and oppressive method of compelling an appearance 
by distringas {h). 

Certain statutory provisions have in modern times been 
made to protect ^ creditor, when compelled to sue for reco- 
very of his debt or for damages to the amount of 20/. or 
upwards, and where there is reason to believe that his debtor 
is about to quit the country. Thus, under 1 & 2 Viet. c. 110, 
the creditor has, subject to ceitain restrictions, a right to 
arrest his debtor on mesne process, or he may have recourse 
to the peculiar powers conferred upon him by the Abscond- 
ing Debtors Arrest Act (i). If these proceedings are taken, 


(/) ^Bailey v. Buchland^ 1 Exch. 1, 
7 ; Evhhwri v. PhUlipg, 13 M. & W. 
702. 

(ff) Gorringt r. Terreioestf 2 L. M. 
It P. 12 ; Naef v. Mutter, 12 C. B., 
N. S., 816; Flower v. Allan, 33 L. J,, 
Ex., 88 ; Barrimger ▼. Handley, 12 
C. B. 720 ; WakeUy r* Teeidale, 2 L 
H. k P. 85. 


(A) Seep€r/fm>, C, J., Barringer 
V. Handley, 12 C. B. 720; C. L. 
Com., let Rep, p. 4. 

(t) 14 & 15 Vict. c. 52, g. 1 ; 
Williame v. Gibbon, 33 L. J., Q. B., 
33, where the Court disgent from 
Masters v. Johnson, 8 Exch. 68 ; Eld 
V. Vero, Id. 656 ; Steward v. Waugh, 
83 L. J., Q. B., 86. 
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Still a writ of summons must have been issued, though it 
need not necessarily be served before the writ of capias (upon 
which the debtor is to be arrested) can be obtained {k). The 
duty of the sheriff in executing the writ of capias on mesne 
process was much considered in the case of Howden v. 
Standiah {1), which shows that the sheriff is bound at his 
peril to provide such a force as will enable him to effect a 
caption of the defendant, in spite of any resistance which he 
has reason to anticipate. This case illustrates the very 
stringent nature of the obligation cast by law upon the 
sheriff of executing the king’s writ. 

By the C. L. Proc. Act, 1852, important and beneficial 
changes have been effected, both as regards the place where 
•and the time within which the writ of summons may under 
ordinary circumstances be served. Formerly, the writ could 
only be served in the county specified therein, or within 
200 yards of its boundary ; now it may be served anywhere 
within the jurisdiction of the Court. Formerly, the period 
of duration or continuance of the writ ■was four calendar 
months ; now it is in force for six months {m). And although, 
prior to the Act of 1852, the writ of summons could have 
been continued by what were called alias and pluries 
■writs (?i), this statute has provided a better mode of renew- 
ing the writ by a stamp upon the writ itself, “ bearing the 
date of the day, and month, and year of its renewal ” (o). If, 
moreover, a concurrent (p) w'rit be issued, it may likewise 
be renewed in the same way. By the express words of the 
Act, ** a ’v\uit of summons so renewed shall remain in force 


{^) See as to the wiit of capias on 
mesne process, Copda^id v. Child, 1 
B. 0. Ca. 176 ; Bagl. Pr. 840 et seq., 
whore the reader will find a brief state* 
ment of the praotioe under 1 2 Viet. 

0* 110 ; Oad$den v. McLean, 9 C. B, 
268 ; (hnliffe v. MaUa$9, 7 a B. 696. 

(1) 60. B. 621. 


(m) See Anon., 1 H. & C. 664. 

(n) As to which see Broom's Prac., 
vol. 1, p. 669. 

(o) Sect 11. See Ncaser r. W(uU, 
1 B. A 8. 728; Bladt t. Omn, 16 0. 
B. 262. 

ip) See Mot 9. 


Duration 
and renewal 
of writ. 
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and be available to prevent the operation of any Statute of 
Limitations, and for all other purposes, from the date of the 
issuing of the original writ.” Under s. 13, the renewed writ 
will, on its production, be evidence of the “ commencement of 
the action as of the first date of such renewed writ.” 

If service of the writ be effected, it is requisite that the 
date of service be specified in an indorsement on the writ 
within three days after such service {(f). 

The writ of summons is issued to cause the defendant to 
appear to the action, in order that the plaintiff may proceed 
therewith ; and so essential to the prosecution of the suit 
was ‘ appearance ’ fonnerly deemed, that it was necessary for 
the plaintiff, in default of the defendant appearing, and upon 
aflldavit of personal service of the writ, to enter an appear- 
ance for him before proceeding in the action. But now, if 
the defendant omit to appear within the eight days specified 
in the writ of summons, the plaintiff may, on filing an 
affidavit of personal service of the writ, proceed as if the 
defendant had appeared. This may be done under the 
28th section of the first Procedure Act, which also makes 
apparent the disadvantage entailed on a plaintiff (r) who has 
neglected to indorse his writ specially, when under the 
2oth section he might have done so, inasmuch as it provides 
that the plaintiff shall not in such case be entitled to more 
costs than if he had made such special indorsement and 
signed judgment upon non-appearance. 

The practical mode of entering an appearance to the action 
is prescribed by the 3()th and 31st sections of the statute. It 
is by delivery of a memoiandum in a specified form to the 
proper officer of the Court. By the 29th section, an appear- 
ance may now be entered at any time before judgment, 
though a defendant appearing after the time appointed by 
the w'rit will not be entitled to any further time for pleading 


{q) Sect 15; Wahdey r. Ttetdalt^ (r) Roxthemj t. Morgan^ 9 Xiob. 
2 L. It a P. 55 . 730. 
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or taking any other necessary proceeding in the suit, than if 
he had appeared within the appointed time. 

The result of what has been thus far said is, that, where a 
defendant is resident within the jurisdiction of the Court, a 
plaintiff may, in most cases, proceed to judgment against 
him ; because, if the writ is personally seiwed, he may then, 
on filing an affidavit of such service, sign judgment by de- 
fault, or in some cases final judgment, under the 27th and 
28th sections of the Act. If the defendant cannot be per- 
sonally served, the plaintiff may then proceed in the maimer 
pointed out by the l7th section (s). And cases cannot very 
often occur in practice where a serious difficulty will be 
experienced by a plaintiff, who acts bond fide, in providing 
an affidavit confonnable to the requirements of that section. 

Where the defendant is out of the jurisdiction of the 
Court, it is clear that the provisions of the Act above ad- 
verted to would not apply. Before the C. L Proc. Act, 1852, 
the only mode of proceeding in this case (and that a very 
imperfect one) was by distringas, with a view to outlawry, 
which, as stated by the Common Law Commissioners in their 
First Report (f), was “ in theory a judgment pronounced 
for contumacy in neglecting to appear in one of the superior 
Courts to be amenable to proceedings there instituted.” It 
is now abolished by the 24?th section of the above-named 
Act, and in lieu of it a writ may be issued and made avail- 
able as a means for obtaining final judgment against a 
defendant, whether he be a British subject or foreigner, 
resident (u) out of the jurisdiction. 

Where the defendant is a British subject {x) residing out 


Service of 
v^rit where 
defendint is 
out of juris- 
diction. 


Writ where 
defendant U 


(«) See Barringer v. Handley, 12 
C. B. 721 ; ante^ p. 154. 

(t) P. 6. 

(it) On a defendant eaeuaJUy abroad, 
sernoe of the ordinary writ of ium- 
mona cannot properly be effected ; eee 
ifinet r. Jttmnd, 1 L M. k P. 654 ; 


nor will ench writ (nnlen amended) be 
available a^inst a defendant reeideni 
abroad ; eee BeeketK r. Finning, 24 
L. J., Q. B., 255. 

(x) See Jngate v. Za Commimeme 
del Llcyd^Aneiriaea, Prima Semne, 4 
C,B., N.a, 704 . 
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sub^fteid. jurisdiction, the plaintiff may now, under sect, 18 , 

jSaScti^. issue "a writ in the form contained in the Schedule (A) to the 
Act, the distinguishing feature of which is, that the time 
allotv'ed therein for appearance by defendant, instead of being 
eight days as in ordinary cases, is to be regulated by the 
distance from England of the place where the defendant is 
How served residing. This wi*it must be either personally served upon 
the defendant, or it must be shown by affidavit that reason- 
able efforts were made to effect personal service of it upon 
him ( 2 /), that it came to his knowledge, and tliat he either 
wilfully neglects to appear to it, or is living out of the juris- 
diction in order to defeat and delay his creditors. Besides 
this, the affidavit must show that the cause of action (z) 
arose within the jurisdiction (a) of the Court issuing the writ, 
or is in respect of the breach of a contract made within the 
jurisdiction. Upon the Court or Judge being satisfied with 
such affidavit, and if the time allowed for appearance be 
thought reasonable (6), the plaintiff will obtain leave to 
proceed in the action, subject to such conditions as may seem 
fit (c). But he will nevertheless be afterwards required, 
prior to obtaining judgment, to prove the amount of his 
claim either before a juiy upon a writ of inquiry, or before 
one of the Masters of the Court in which the action is 
brought (d). 

Writ where Where the defendant is a foreigner and resident out of the 

defendAnt is ^ ^ ^ ^ ^ ^ ^ 

jurisdiction, a particular form of writ of summons has been 
provided by the C. L. Proc. Act, 1852 ; hut in this case, in 


(y) Daviet v, Wcstmacott, 7 C. B., 
K. a, 829. 

(z) Ante, p. 72 ; and Book I., Chap. 
8; Binet t. Picot^ 4 H. & N. 3(i6; 
fee Peacock ▼. HeW, 1 Wms. Saund. 74 ; 
Com. Pig. Conrtf, P. (9) ; In re Fuller, 
2 H. & B. 576 ; BucMey y. Hann, 5 
Sxeh.43; ffemamanY. Smith, JOBicb. 
659; Walsh y. lonidetf 1 E. & B. 


383 ; Thom y, Chinnoek, 1 Soott, N. 
E., 141. 

ta) Forbes y. Smith, 10 Bxcb. 717. 
(b) Hutton y. Whitehouse, 1 H. & 
N. 32. 

(e) Bates y. Bates, 9 C. B., N. S., 
6fll. 

id) C. L. Proc. Act, 1862, m. IS 
k 94. 
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lieu, of serviiig a copy of the wiit, a Tiotice of it is to be 
served upon the defendant ; and such service shall,” under 
the 19th section, be of the same force and effect as the 
service of the writ of summons in any action against a British 
subject resident abroad ” and upon production of an affi- 
davit similar to that already described, the like proceedings 
may be taken thereupon with a view to judgment as in the 
case just specified. 

Under the 22nd section of the Act; a writ for service 
within the jurisdiction may be issued and marked as “ con- 
current” with one for service out of the jurisdiction, and vice 
versd. By the preceding section a substitution of one of 
these forms of writ for another by mistake or inadvertence 
maybe amended by a Judge, without costs; and the 20th ^f^^™**** 
section contains provisions with respect to amending the writ 
of summons in some other cases. 


3. Proceedings from Apinarance to Notice of Trial 

The Pleadings in the Action, 

So soon as the defendant has appeared, the pleadings in 
the action (e) will commence, unless the litigants, being 


(e) There are seven species of trial 
enumerated and described by Black- 
stone as existing in bis time (3 Com., 
p, 830), viz., 1, by record ; 2, by in- 
spection or examination ; 8, by certifi- 
cate ; 4, by witnesses ; 6, by wager of 
battle; 6, by wager of law; 7, by 
jury. The wager of battle was abolished 
by 59 Gko. 8, c. 46, and the wager of 
law (see v. WilliamMt 2 B. & C. 
588) by 8 A 4 Will. 4, o. 42. The 
trial by inspection, though not abolished 
by statute^ never occurs in practice. 
The ^al by record is applicable whew 
nul tiel record ^ been pleaded ; and 
the issue thereon is decided in favour 


of the plaintiff by production of the 
record in question before the Court on 
a certain day. Trial by certificate was 
rarely resorted to. It is said to have 
been ** allowed in such cases where the 
evidence of the person certifying is the 
only proper criterion of the point in 
dispute** (8 ,Bla. Com. p. 338), as 
where the ordinary certified on an issue 
raised by a plea of ne unques accouple 
en loyal matrimony in an action of 
dower. When the trial by witoeaaes 
(per testes) was permitted (8 Bla. Com. 
p. 886), the issue of fi&et was left to 
the determination of the judge, with* 
out the intervention of a jury. 
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agreed as to the questions of fact or law to be decided con- 
sent to proceed to trial foiihwith, without formal pleadings, 
upon a statement embodying the matters at issue between 
them. Under these circumstances a Judge may make an 
order that the question shall be so tried (/). 

The more usual method, however, of raising questions in 
dispute for decision in the superior Courts, is by formal 
written pleadings made in alternate series by the plaintiff 
and defendant of their respective grounds of action and 
defence (g). The object of pleading is to ascertain by a 
process of elimination the matters really in controversy be- 
tween the parties, thus avoiding all discussion and inquiry as 
to those facts and matters which are not disputed. The 
effect of this process is to simplify the subject-matter for the 
decision of the Judge or jury (whose provinces are distinct), 
and to save the paiiies unnecessary trouble and expense, 
which might otherwise be incurred in collecting evidence in 
support of facts which at the trial w^ere found to be uncon- 
tested, in rebutting claims which w’ere not advanced, or in 
meeting allegations \vhich had not been made. 

Now to accomplish the object just indicated, the plaintiff 
is in the first place called upon to state the facts which con- 
stitute his cause of action. The defendant is then required 
to answer the claim put forth, and in so doing he must at his 
option adopt one of the following courses : either he must 
plead some matter in delay or abatement of the suit, or he 
must deny the statement of the plaintiff ; or confessing it, 
must avoid the legal consequences flowing from it by assert- 
ing some fresh fact ; or else, admitting the facts alleged, he 
must deny the legal effect ascribed to them by the plaintiff (A). 
Should the defendant rely upon fresh facts adduced by him^ 

(/) 0. L. Froe. Act, 1852, m. 42- (ff) C. L. Com., lit R«p., p. 17. 

48 ; Deed, Dunize t. Dtmize^ 6 C. B., (h) At to pleading and demnrriof 

100. See C. L. Froe. Act, 1854, as. aimnltaneonely, tee pott, p. 162* 

8-17. 



ACTION AT LAW. 


161 


It will then devolve upon the plaintiff to neutralise the effect 
of the plea either by denying it, or by confessing and avoid- 
ing it, or by calling in question its operation in point of law. 

And in this manner the parties will alternately proceed till 
it is as certained that there is some fact asserted by the one 
side andr denied b y the other, o r that there is some pro- 
' ^sition of law affirmed by the one party from which his 
a dversary dissents In either of these cases the parti- 
cular series of pleadings which so tei*minates is said to be 
brought to issue (k), i. e. to be ripe for decision either by a 
jury or the Court. 

It does indeed sometimes happen that aftqr verdict the 
pleading is found on examination to have miscarried, and 
failed to effect its proper object — of raising a material ques- 
tion between the parties. In such a case the Court will, 
according to circumstances, either award a repleader (1) with Bepieadcr 
a view to curing the particular defect, or give such judgment 
as upon the facts disclosed by the pleadings may appear 
proper, or direct a trial de uovo (f). 

In illustration of our system of pleading let us suppose (m) 
that the plaintiff complains in his declaration of an assault 
by the defendant. If the defendant in his plea denies the 
assault, an issue in fact is at once raised — if, admitting the 
fact of the assault, he pleads that he committed it in self- 
defence, here, nothing being as yet denied, no issue is raised 
between the parties, but fresh matter being alleged, the 
plaintiff will l)e necessitated to reply to it. If in so doing he 
denies the truth of the plea, the parties will be at issue; but, 
instead of taking this course, he may admit the plea to be 
true, and say that he assaulted the defendant to prevent his 


(t) 0. L. Com., let Rep., p, 11. 

(fc) “ Issue, exitus, a single, oertain, 
•nd material point issuing out of the 
allegations or pleas of the plaintiff and 
defondaut :” Co. LHt. 126. a. 


(0 Doogood T. i2oM, 9 C. B. 132 ; 
▼. Morrtsony 7 C. B. 286. 
See R. a. n. reg. 24. 

(m) See C. L. Com., let Bep., pp. 
11 - 12 . 
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cwB goods and chattels from being taken away by him ; and 
to this the defendant might rejoin by a denial, or by saying 
that the goods were on his (defendant’s) land and that he 
was in the course of removing them, — to which the plaintiff 
might answer, that he had the leave and license of the 
defendant for putting them on his land. We have now 
reached, in pursuing the alternations of the pleading, that 
stage, rather unusual in practice, denominated the re- 
butter (1^), and it will be evident that when the vaiious 
matters put forward by way of defence or explanation on 
each side respectively are exhausted, either one party will at 
length be compelled to deny the preceding statement of the 
other, and so an issue will be raised ; or else one of the 
parties will be constrained, admitting the tiiith of such ante- 
cedent statement, to deny its legal suflSciency as an answer, 
and in this case also the parties will be brought to issue. 

In point of fact, it frequently, indeed usually, happens, 
that, instead of only one series or succession of pleadings 
between litigating parties arising out of a particular trans- 
action, there are several such series ; and it is also true, that 
issues as well of fact as of law may now (o) be educed from 
one pai’ticular count or from one material averment in the 
declaration (pj ; but still the example just given will suffice 
to show that there must in every case be eventually certain 
definite questions evolved between the parties, upon the 
decision and settlement whereof will depend the success or 
failure of the plaintiff (g). 


(n) The different steps in pleading 
after declaration are respectiyely desig- 
nated the plea, replication, rejoinder, 
sorrejoinder, rebutter, surrebutter, be- 
yond which, in modem times at least, 
the pleadings are hardly known to ex- 
tend. There is an instance of pleading 
to surrejoinder in TapUn v. Florence, 
10 C. B. 744 ; and to rebutter in Shechy 


T. Profeeeional Life Aw. Co., 13 C. 
B. 787. 

(o) C. L Proc. Act, 1852, a. 80. 

(p) Post, p. 170. 

iq) An examination of the Year 
Books is recommended to any one in- 
clined to investigate the compamtivo 
advantages of oral and written plead- 
ing. The earliest reports of oral plead- 



ACTION AT LAW. 


163 


Spedal pleading considered in its principle/* it has been 
observed, is a valuable forensic invention, peculiar to the 
common law of England, by eflfeot of which the precise point 
in controversy between the parties is developed and pre- 
sented in a shape fit for decision ** (r). If that point is found 
to consist of matter of fact, the parties axe thus apprised of 
the exact nature of the question to be decided by the jury, 
and are enabled to prepare their proofs with proportionate 
precision. If, on the other hand, it turns out to be matter of 
law, they have the means of immediately obtaining the 
decision of the cause, without the expense and trouble of a 
trial, by demurrer (s), that is, by referring the legal question 
so evolved to the determination of the Judge. 

To carry out the legitimate object of pleading (a science 
which is governed as well by positive rules as by a known 
course of precedents (t ) ), not only must it be conducted with 
the special intent to raise material issues, but each stage of 


ings are contained in the first volnme 
of the Year Books, and date from the 
reign of Bdward II. (see Bteph. PL, 5th 
ed., 23-25 ; 2 BeeTes, Hist. Eng. L., 
2nd ed., pp. 844-349). 

In the First Report of the Com. Law 
Commissioners, pp. 19, 20, the mis- 
chieTous technicalities and useless sub- 
tleties, which deformed the science of 
pleading at different times, are ingeni- 
ously referred to its oral origin. Under 
this system, when trifling objections 
were offered, they were either over- 
ruled at once or cured by an immediate 
amendment. When, however, similar 
objections were allowed to written 
pleadings, and similar means of easy 
amendment were not permitted, the 
abuses of the system became very grie- 
vous, and the legislature has interfered, 
more or less ^effectually, by divers sta- 
tutes (commencing ifith the 82 Hen. 8, 
and ending with the C. L. Proc. Act, 
1860), with a view to remedy the evils 


in question, which pressed heavily on 
suitors. See 32 Hen. 8, c. 30; 18 
Elk. c. 14 ; 21 Jac. 1, c. 13 ; 16 & 17 
Car. 2,'c. 8; 4 & 5 Anne, c. 16; 5 
Geo. 1, c. 30 ; 3 & 4 WiU. 4, c. 42 ; 
and the C. L. Proc. Acts. 

(r) C. L. Com., 1st Rep., p. 12. 
See the remarks of Lord Tenterdenj 
C. J., upon the advantages of spedal 
pleading; v. Bardons^ 3 B. & 

Ad. 16. In Robinson v. Rcdey^ 1 
Burr. 320, Lord Mansfield, C. J., ob- 
serves that the substantial rules of 
pleading **are founded in strong sense, 
and in the soundest and cloeest logic, 
and so appear when well understood 
and explained ; though, by being mis- 
understood and misapplied, they are 
often made use of as instruments of 
chicane.’* See also Smith, de Republicft 
Anglorum, Lib. II. c. 16. 

(#) Post, p. 170. 

(0 Per MauUf J., Woolf v. Cil^ 
Boat Co., 7 C. B. 104. 

M 2 
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the legal controversy should be characterised by three qua- 
lities, viz., certainty, precision, and brevity (n), 

DooUratioiL The first step in the pleadings is the declaration (x). 

The declaration (as well as every other pleading), must be 
intitled of the proper Court and of the day when it was 
Venue, pleaded {y). It must also contain the stateitient of a venue. 
Formerly, every material fact in the declaration had to be 
laid with a venue,'' i. e. was alleged to have happened in a 
certain place (0), but now the venue is coni^inecr' to^tlie 
maifgTn'or'tlTe^ (a), local description, however, not 

being precluded in the body thereof when requisite. The 
substantial use of a venue is to inform the defendant where 
the cause is'prq^se^t<nbe^*^ and to certify to the sheriff 
whence the jury is to be summoned to try the cause. 

— lociu or The venue is either local or transitory. It is local when 

traxmtoxy 

the cause of action stated in the declaration could by no 
possibility have had reference to any other but a particular 
locality, as in trespass, qu. cl. fr., or (‘jectment (h) ; but at the 
present day, in the great majority of cases, — wherever indeed 
the idea of locality does not necessarily attach, — the venue 
in the action is altogether transitory, may be laid by the 
plaintiff in any county, and, when so laid, can only be 


(u) See per WUliamB, J., Jleindel v, 
Schell, 4 C. B., N. S., 116, 

(x) If the plaintiff do not declare 
within one year after the writ of suin- 
mona is retnmable, he will be deemed 
out of court. C. L. Proc. Act, 1852, s. 
58 ; {Eadon v. Roberts, 9 Each. 227 ; 
Chajilin ▼. Showier, 6 I). & L. 227 ; 
Ron ▼. Green, 10 Exch. 891.) This 
section does not apply to ejectment; 
Scope T« Paddison, 6 H. & N. 641. 
If the plaintiff do not declare within 
one term next after the appearance is 
entered, judgment of nonpros may be 
signed against him ; a notice requiring 
him to declare hating been first given 


him. C. L. Proc. Act, 1852, E. Pr. 

r. 7 ; Foster r. Pryme, 8 M. & W. 
664. 

(y) C. L. Proc. Act, 1852, a. 64. 

(z) Co. Litt. 125. a. ; Reg. v. Pur- 
dett, 4 P,. & Aid. 175. 

(a) R. G. PI., r. 4. See SimiMme 
v. LUlystone, 8 Exch. 431 ; IlUehine 
T. Uollingsworth, 7 Moo. P. C. C. 228 ; 
Brownlow v. Tomlinson, 1 M. & Qr. 
484. As to venue in the action of 
ejectment, see C. L. Proc. Act, 1852, 

s. 182. As to venue generally, see 8 
Bla. Com. p. 294 ; Bac. Abr. << Visne 
or Venue;” Toml. L. Piet. “Venue.” < 

(h) See C. L. Proc. Act> 185^ 
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changed by consent of the parties, or by order of the Court 
or of a Judge (c). 

A form for the commencement and conclusion respectively 
of the declaration is given in the C. L. Proc. Act, 1852 {d), 
and these forms, or others “to the like effect,” must be 
observed. 

In the body of the declaration, the plaintiff must show a 
state of facts which will, if unanswered, entitle him to judg- 
ment ; i. e., he should put forward his complaint, expressed in 
language neither insensible nor ambiguous (e), and in such a 
shape that he will, in point of law and in the absence of any 
good and sufficient defence, have a right to some redress (/). 
Wlien a written instrument is sued on, it may be set forth in 
the declaration, according to its legal effect, and need not 
necessarily be so totidem verbis The declaration con- 
cludes with a claim for damages, which should be to an 
amount sufficient to cover the whole of the plaintiff’s de- 
mand (A). 

As well in framing the declaration, as in the other plead- 
ings in an action, certain rules must be observ'ed and certain 
defects must be shunned. Of these, the more important are 
briefly noticed in the ensuing pages. 


(c) R. Q. PI., reg. 18 ; Davie v. 
Hopwood, 7 C. B., N. S., 835; Jack- 
son V. Kiddy 8 C. B., N. S., 854 ; per 
ByleSy J., Id. 365 ; Schuster v. 
Wheelmrighty Id. 388 ; Oreenhow y, 
Parlcevy 6 H. & N. 882. 

(d) Sects. 69 & 60. 

(e) Ambignum placitum interpretari 
debet contra proferentem ; see Co. Litt. 
308. b. 

As to an ambiguity in pleading being 
cui*ed by pleading over, see Boydell r. 
Marknesa, 8 0. B. 168 ; per Bayleyy 
J., Hobson T. Middletony 6 B. & C. 
802 ; MoffaU ▼. Didbem, 18 C.B. 648 ; 
JSmmens v. Eldertony 4 H. L. Ca. 624 ; 


S. C,y 13 a B. 495. 

(/) Wood V. Curliugy 15 M. k W. 
626 ; S. C.y 16 M. & W. 628 ; Coe v. 
Platty 6 Kxcb. 752 ; 5. C.y 7 Kxch. 
460, 923; Brown v. Malleity 5 C. B. 
599. 

ig) See Lloyd v. Oliver y 18 Q. B. 
471. In pleading, except in deducing 
title, a deed may, at the option of the 
party pleading it, be set out, either in 
its terms, leaving the Court to construe 
it, or according to its legal effect : Lord 
Newhorough v, SeJirbdery 7 C. B. 842. 

(A) CKevtley t. MorrUy 2 W. Bla. 
1800 ; Pidcwood v. Wrigkiy 1 H. Bla. 
648. 


Commence^ 
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Pleadings must neither be double nor Tepu(fn(^ t, ** Du- 
plicity*' in a declaration occurs when any count thereof 
alleges several distinct causes of action, in support of the 
same demand, by any one of which allegations that demand 
is sustainable (i ) ; and ""repugnan cy is said to appear w hen 
th e different allegations contained in any one count are 
i nconsistent ^vitb each other . A plaintiff, under certain 
circumstances, however, may escape from the difficulty of 
electing between different modes of presenting his case, by 
inserting in his declaration several counts exhibiting his 
cause of action under different foims. But, as a general 
rule, several counts on the same cause of action are not 
allowed (j). And any count in violation of this rule may, 
on appheation of the defendant, be stnick out, unless the 
plaintiff is prepared to prove to the satisfaction of the Court 
or Judge that the particular count objected to is proper for 
determining the real question in controversy on its merits (k), 
otherwise he must he prepared at the trial to establish *‘a 
distinct cause of action in respect of it (Z), and if he fail to 
do so, he will have to pay all the costs which the insertion of 
the superfluous count may have occasioned. 

Different causes action^ of whatever kind — excepting 
those which give rise to replevin and ejectment — provided 
they be by and against the same parties and in the same 
right, may be join ed in the same suit — power being reser\ed 
to the Court or Judge to order separate trials when such 
joinder appears inexpedient (??<). 


(i) Ver Maule^ J., Shepherd y. Shep- 
herd, 3 D. & L. 202 ; EsdaiU v. Trust- 
well, 1 Exch. 373. As to duplicity in 
pleading, see Webster v. Waits, 11 Q. 
B. 311 ; Feam v. Cochrane, 4 C. B. 
274 ; Harrison v. Cotgreave, Id. 562 ; 
Smith y. Lotell, 10 C. B. 6. 

(j) That is to say, — where the cause 
ot action appearing in each of sereral 
connts, when examined with the eyes of 
a pleader, is one and the same. See 


per Maule, J., Ramsden y. Gray, 7 
C. B. 967-8 ; James v. Bourne, 4 
Bing. N. C. 420 ; Hemod v. WiHein, 
11 Q. B. 1. 

In practice, a 8i>ecial count is often 
joined with a common count, though 
founded on the same transaction. 

{k) R. G. PI , r. 2. 

(/) Id. r. 3. 

(m) C. L. Proo. Act, 1852, s. 4L 
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In Sched. (B) to the C. L. Proc. Act, 1852, are contained 
forms of declarations adapted to facts of ordinary occurrence. 
Whilst, however, it is enacted that these statutory precedents 
shall be sufficient, it is also provided,*that “ the like forms 
may be used with such modifications as may be necessary to 
meet the facts of the case,” and that nothing in the Act con- 
tained shall render it erroneous or irregular to depart from 
the letter of such forms so long as the substance is expressed 
without prolixity ” (ti). Undoubtedly, therefore, some lati- 
tude is in every case to be allowed in framing the declara- 
tion (o) ; and this further appears from sect. 50, which enacts, 
that where issue is joined on demurrer "the Court shall 
proceed and give judgment according as the very right of 
the cause and matter in law shall appear unto them, without 
regarding any imperfection, omission, defect in or lack of 
form ; and no judgment shall be arrested, stayed, or reversed 
for any such imperfection, omission, defect in or lack of 
form.” This provision, however, will not justify the pleader 
in indulging in inaccurate or verbose language. He must 
still take heed that he neither plead that which is mere 
matter of evidence (p), nor that of which the Court takes 
notice ex oj^cio, nor that which would come more properly 
from the other side (q) ; nor should he allege circumstances 
which the law presumes, or which ai'e necessarily implied ; 
nor affect an excessive particularity, on the one hand, which 
is not essential to his case, nor allow’, on the other, a state- 
ment to be made so vague and general in its terms as to 


(n) Id. 8. 91. 

(o) See WUkinton v. Skarland, 10 
Erch. 724 ; Fagg v. Nudd^ 3 E. & D. 
650 ; Place v. Poitif 8 Exeb. 709. 

(p) Hancock v. NoyeSi 9 Kxeb. 388, 
(^) Wheelei* v. Bavidge, 9 Exoh, 

668 . 

It is Bometimes laid down as a rule, 
that “pleadings should be true;’* if 


understood in tbe sense that no one in 
pleading should lend himself to concoct 
false or sham pleas, tbe rule is too ob- 
vious to need statement It certainly 
never referred to tbe conTentkxnal 
fictions of law. See Smith v. Bactwdl^ 
4 Bing. 514 ; XuH v. 4 Each. 
490. 
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Departure. 


Argiimenta’ 

tivenese. 


give to his adversaiy information which is not sufficiently 
specific (r). 

Another fault in pleading is committed when a '' depar- 
ture ” occurs. This ^s the term used when either party to 
the action, having taken up one ground of complaint in the 
declaration, or of defence in the plea, at a subsequent stage of 
the pleading deserts it in favour of another ground inconsis- 
tent therewith (.s*). Again '' argu'nieniativeness'' will not 
be sanctioned in Courts of law, for it is evidently essential, 
with a view to the conclusive determination of disputes, that 
both parties should “advance their positions of fact in an 
absolute form, and not leave them to be collected by infer- 
ence and argument only ” {t). Against undue laxity, more- 
over, a section {u) of the C. L. Proc. Act, 1852, has been 
specifically levelled, enacting, that if any pleading be so 
framed, as to prejudice, embarrass, or delay tlie fair trial of 
the action, the opposite party may a])ply to the Court or 
Judge to strike out oi amend such pleading {x). 

It has been above observed (^), that one important attri- 
bute of pleading is “ certainty!' To this term in former 
times was attached a technical signification, and many state- 
ments w^hich are now rendered unnecessary {z ) — such as of 


(r) Orisetoood v. Blane^ 11 C. B. 
626 ; Wilson v. Braddyll^ 9 Exch. 
718, 

(s) As illnstratiog the natare of a 
** departure,” see Smith v. Marsadcy 6 
C. B. 486 f Elliot y. Yon (Jlthn, 13 
Q, B. 632 ; Morris v. Walker ^ 15 Q. 
B. 689 ; CaUou} y. Jenkinson^ 6 £xcb. 
666 ; Brine r. Great Western R, C., 2 
B. & S. 402 ; Bartlett v. Wells, 1 B. & 
a 836. 

(0 Steph. PI., 5th ed., p. 422; 
Sharland y. LeifdiUd, 4 C. B. 629; 
BtnUk T. Lovell, 10 C. B, 6, (which 
caie pretenti aeyeral examples of bad 
pleading); Weedmv, Woodbridge, 18 


Q. B. 4G2 ; Reade v. Lamb, 6 Exch. 
1 30 ; Stewart y. Collins, 1 0 C. B. 634 ; 
Leaf V. Tuton, 10 M. A W. 893. 

As to construing pleadings, see Moon 
V. Forster, 5 C. B. 220. 

(u) Sect. 52. 

(x) Messiter v. Rose, 13 C. B. 162; 
Forsyth y. Bristowe, 8 Exch. 847 ; 
Trent y. HnrU, 9 Exch. 21. See Nuti 
y. Rash, 4 Exch, 490; Levyv. RailUm, 
14 Q, B. 418 ; Cults y. Surridyt, 9 Q. 
B. 1015; Smith y. Backwell, 4 Bing. 
512. 

iy) Ante, p. 160, 

(«) C. L. Proc. Act, 1852, s. 49. 
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time, quantity, quality,, value, &c., even when they had not to 
be proved, being immaterial to the issue — were then required 
to be made in the pleadings (a), with a view to producing 
certainty ’’ therein. At the present day, this useless kind 
of particularity is abolished ; but provision is made for se- 
curing to the defendant sufficient information as to the sub- 
ject-matter of the complaint laid against him, when he 
really may require it, by enforcing upon the plaintiff the 
delivery of '' particulars of demand in aid, as it were, of his 
declaration (6). In the indebitatus counts, for example, 
recently framed by the legislature, the statements of the 
plaintiffs claim are veiy general (c) ; but, practically, the 
object of certainty is attained whenever common counts, or 
counts founded on causes of action of a like nature are used, 
by the plaintiff being called on — except when the writ has 
been specially indorsed — to '' deliver or file full particulars of 
his demand. In default thereof, a Judge may order such 
particulars to be supplied ” (d). 

Two additional remarks having reference to the declara* 
tion in common with the subsequent steps in pleading may 
be offered : — 1. Profcrt and oyer are no longer necessary in 
pleadings (e) ; but when any document is referred to by the 


(a) Playtet^s casCf 5 Rep. 34 b; 
C. L. Com., 1st Rep., pp- 16, 18, 22, 
23 ; ifaiTW y. PhUUpSy 10 C. B. 650. 

{b) See Laxo v. Thompsonj 4 D. A L. 
64, 57; Berkley v. De Vere, Id. 07; 
Stannard v. UllithoimCy 3 Bing. N. C. 
*826 ; per Tindall C. J., Bulnoia v. 
Mackemicy 4 Bing. N. C. 132. 

(c) C. L. Proc. Act, 1852, Sched. 
(B), No. 1*14 ; Bracegirdle v. Uinhiy 9 
Ehcek. 361. “Though former^ Court* 
were strict, yet now they draw nearer 
to common sense. There was a time 
when assumpsit pro bonis et meroimonils 
generally, would have been wondered 
at ; and ffoU used to say, he was a 


bold man that first rentured on them 
Hayes t. IVarrm, 2 Str. 983. 

(d) R. G. Pr., rr. 19—21 ; Fuesell 
V. GordoHy 13 C. B. 847 ; Harris r. 
Montgomery, 11 C. B, 393. 

These rules as to particulars of de* 
mand apply to particulars of seb-ofi^ 
when the latter contain “claims of a 
similar nature aa those in respect of 
which a plaintiff is required to deliyer 
or file particulars R. G. Pr., r. 19. 

(e) C. L. Proc. Act, 1852, s. 55. 
As to the former practice in regard to 
profert and oyeri see C. L. Oonu, 1st 
Eep.,, p. 25. 


Particulars 
of demaxuL 


Profert and 
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one party in his pleading, it may be set out, either wholly or 
in part, by his opponent, and is to be deemed and taken to 
be part of the pleading in which it is set out ” (/). 2. When 

^8 proce- rights of a party pleading depend upon the performance 
of conditions precedent, performance of such conditions may 
be averred generally (g) ; and the opposite parfy shall not 
deny such averment generally, but shall specify in his 
pleading the condition or conditions precedent, the perform- 
ance of which he intends to contest ” (g), 

ho defence There are several different modes in which a defendant 
may answer the plaintiflf's claim. He may set up a defence, 
either, 1, by way of demurrer (h) to the declaration ; or, 2, by 
pleading in abatement (i) ; or, 3, by pleading in bar of tlic 
action ; or, i, he may both plead and demur (k) to the 
declaration ; or, 5, he may pay money into Courf and 
plead such payment ; or, 6, he may set up certain equitable 
defences. 

jmurrer A defendant, who wishes to demur to his adversary's 
declaration, must, according to the form of demurrer given 
by the 89th section of the C. L. Proc. Act, 1852, allege 
that it is bad in .substance " (1 ) ; and the same section 
farther enacts, that in the margin of tlie demurrer '' some 
substantial matter of law intended to be argued shall be 
stated ; and, if any demurrer shall be delivered \vithout such 


(/) Sect. 5C ; Sim v. EdmandSf 15 
C. B. 240. 

(gi) Sect. 57. See C. L. Com., let 
Bep., p. 25 ; Bamberger t. Comma'- 
dal Credit^ d:c.i Society^ 15 C. B. 676; 
Ruit V. Notiidgey 1 E. & B. 99 ; Phelps 
V. Protheroy 16 C. B. 370. 

{h) ObjectioDS to pleadings by way 
of special demorrer are taken away by 
theC. L. Proc. Act, 1852, b. 51. 

(t) Ab to a plea to the jurisdiction, 
see Munden r. Duke of Bruntwkky 10 
Q. B. 656 ; Spooner t . Juddowy 6 
Moore P. C. C. 257. 


(1) C. L. Proc. Act, 1852, 8. 80. 

It is altogether within the discretion 
of the Court or a Judge to allow of 
both a plea and a demurrer under this 
section : Thompson v. KnowUsy 24 L. 
J,, Ex., 48. See Lnmley t. Ogey 22 
L. J., Ex., 9 ; Sheehy v. Professional 
Life Ass, Co.y 13 C. B. 801 ; Price v. 
UetoeUy 8 Exch. 146 ; Lawton ▼. El- 
morcy 27 L. J., Ex., 141. 

(/) The same form, mntatis mu- 
tandis, is applicable at any stage of the 
pleadings. 
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statement, or with a frivolouB statement, it may be set aside 
by the Court or a Judge, and leave may be given to sign judg- 
ment as for want of a plea ” (m). With respect to the time 
within which a defendant may thus demur or plead in bar, 
it is enacted, that when he is within the jurisdiction of the 
Court where the action is brought, the time allotted for so 
doing, unless extended by the Coui*t or a Judge, shall be eigJd 
days ; and a notice requiring the defendant to plead in eight 
days, otherwise judgment may, whether the declaration be 
delivered or filed, be indorsed upon the declaration, or de- 
livered separately (ti). But, if the defendant plead in abate- 
ment, he must do so within four days. 

A plea in abatement does not propose to answer the cause 
of action, but shows ground for abating or quashing the 
original writ in a real or mixed action, or the declaration in 
a personal action, and makes prayer to that effect (o). 
Such pleas have been discouraged in modem times (p), as 
exhibiting a tendency on the part of the defendant to evade, 
by technical objections, tlie trial of the matter alleged against 
him. The most common plea of this kind is for nonjoinder 
of those who ought to liave been parties to the suit. Carrying 
out the principle, that a plea in abatement should give the 
plaintiff a better wTit of declaration, it has been enacted, that 
when nonjoinder of any person tos co-defendant is so pleaded, 
the defendant must allege in his plea that such person i^ 
resident within the jurisdiction of the Court, and verify his 
residence with convenient certainty by affidarit (5). The pro- 


(m) As to tbe practice relating to 
demnrrera, see R. Pr. 1853, rr. 14 
-17. 

(n) 0. L. Proc. Act, 1862, a. 03; 
B. Pr. rr. 9, 174—176. 

As to the time for pleading alter 
amendment, see C. L. Proc. Act, 1852, 
8.90. 

( 0 ) Steph. PL, 5th ed., pp. 52 — 56; 


Chit. PL, 7th ed., Vol. I., pp. 462 ct 
seq. ; Id., VoL UL, pp. 9 et seq. 

{p) Broadhent r. Ledward^ 11 Ad. 
k E. 209. A plea in abaten^t most 
be reriBed hj affidarit : 4 Anne, e. 16, 
8 . 11 . 

(?) 8 A 4 Will 4, c. 42, s, 8; JoU 
V, Cwj^on, 4 C. B. 249. 
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visions, moreover, of the C. L. Proc. Act, 1852 (r), by which 
greater facility than was previously permitted is given for 
amendments, both before and at the trial, in respect of non- 
joinder of plaintiffs in an action, liave rendered the use of this 
plea infrequent. 

Certainty, brevity, and precision , which have been before 
alluded to as qualities requisite in the declaration, a re no les s 
essent ial in all the subsequent pleadings (i#). ’But there are 
also divers^special rules affecting pleas wliich should here be 
mentioned. 

Pleas in bar. Pleas in bar (t) are divided into pleas by way of traverse 

— and by way of confes^sion and avoidance. 

Traverse, A plea which answers the declaration by way of traverse (tt), 
may either contradict specifically, in terms, some one or more 
essential or material allegation therein — whicli is called the 
' common traverse ’ — or it may deny generally its entire alle- 
gations, or the principal fact or facts on which it is founded (x). 


(r) SecU. 34—40, 222. See II. G. 
Pr., r, 6. If nonjoinder of plaintiffs be 
pleaded, the writ and other proceedings 
in the action may be amended without 
order. Cravfard v. Coclsj 6 Excli. 
287 ; Cowburn v. Wearing, 9 Exch. 
207. 

As to amendment at the trial, post, 
p. 199. 

(t) As to certainty in pleas, see 
JTan^on r. Stuart^ 2 Smith L. C., 6th 
ed., p. 66. 

(t) As to pleas in estoppel, iihich 
are of comparatively rare occurrenoe, 
see Steph. PI., 6th ed., pp. 227, 228, 
250, 251. 

(u) Special traverses are now abo- 
lisbed (see C. L. P^k;. Act, 1862, 
8. 66), or at all events rendered un- 
aeoessary. 

(x) See C. L. Proc. Act, 1852, ss. 
76-79. By the 76th section, *'a de- 
UsDdajit may either traverse generally 
such of the facts contained in the deola- 


mtion as might have l>een denied by 
one plea, or may BeU*ct and traverse 
He|>arately any material allegation in 
the declaration, although it might have 
Ken included in a general traverse 
see Coolinf/ v. Great Northern R. (7., 
15 Q. B. 486. The provision in the 
latter part of the above section is an 
innovation on the former rules of plead- 
ing : see Sutherland r, Pratt^ 1 1 M, A 
W. 312, 813. 

By the 79th section of the above 
Act, it is provide<l, that “either party 
may plcafl in answer to the plea or 
8ubsec{uent pleading of his adversary, 
that he joins issue thereon,” according 
to a certain form there given ; and 
“such form of joinder of issne shall 
be deemed to be a denial of the sab- 
stance of the plea or other sabseqoent 
pleading, and an issue thereon.” As to 
the operation of this form of joining 
issue in a replication, see QUtPtr ▼- 
Dixoitf 9 Exob. I5S. 
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In tWs latter case the form of traverse is called the ‘ general 
issue' {y). 

At different periods in the history of pleading, the de- 
fences {z) permitted to be set up under the general issue have 
materially varied. Before the Rules of Hil. T., 4 Will. 4, the 
general issue was held to comprehend, in actions where it 
could be pleaded, many grounds of defence which; since those 
rules, have been withdrawn from its operation. The plead- 
ing Rules of HiL T. 1853, conjointly with the enactments of 
the first C. L. Proc. Act (a), determine what defences can 
now be properly raised under the general issue and what 
must be specially pleaded — a point proper to be noticed, in- 
asmuch as a plea amounting to the general issue is clearly 
objectionable, as \dolating the rule imposing brevity on the 
pleader ; and such a plea might give rise to an application to 
a Judge to have it amended (/>). 

With regard to the general issue of iion assumpsit (c), 
the sixth pleading rule directs, that, in all actions on 
simple contract, except as hereinafter excepted, the plea of 
'uon assumipsity or a plea traversing the contractor agree- 
ment alleged in the declaration, shall operate oidy as a 
denial in fact of the express contract, promise, or agreement 
alleged, or of the matters of fact from w’hich the con- 


(y) With respect to traversing mat- 
ters of ^^indacement,” it has been said, 
“whatever is material inducement, if 
not traversed, is admitted. Nothing 
is admitted by the plea of not guilty, 
except what is material to raise the 
duty, or create the obligation^ for the 
breech of which the action is brought : ” 
Judgm., Orew v. HiU^ 8 Exch, 801 ; 
post, p. 174. 

As to inducements generally, see 
Steph. PI., 8th ed., pp. 212, 277; 
Smith V. TVewadale, 8 B. A B. 88. 

(») 1 Chitt PL, 7th ed., pp. 489 et 
seq. 


(a) R. G. PK, rr. 5-8, 10-12, 15-17, 
19-21 ; C. L. Proc. Act, 1862, s. 76. 

(b) See OtetR v. ChedlUf 6 C. B. 
115 ; SoUy v. Neiah, 2 Cr. M. & R. 
855 ; Morrison v, ('hadwick^ 7 C. B. 
2G6 ; Davfson v. Coilit, IOC. B. 523 ; 
Sutherland v. Pratt, 11 M. A W. 812, 
813 ; Newton v. Oubkt, 5 C. B., K, S., 
627. 

As to the scope of the Rules of HiL 
T., 4 Will 4, see per ifaa^ J.,7cimey 
V. Hickman, 5 C. B. 282. 

(c) See the form of this plea, C. L. 
Proc. Act, 1852, Sched. (B), No. 87. 


General 

issue. 


Non as- 
sumpsit. 
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Kunquam 

i&debitatu0. 


Oeueral 
issue not 
allowed in 
action on 
bill or note. 


Kon cfit 
factum 


Non deti- 
net 


Not guilty. 


tauct, promise, or agreement alleged may be implied by 
law” (d). 

The plea of no7i assumpait, however, is inadmissible where 
that of nunqwam indebitatus is applicable (c). This latter 
plea, which is the general issue in the action of debt, operates 
“as a denial of those matters of fact from which. the liability 
of the defendant arises ; ex, gr,, in actions for goods bargained 
and sold, or sold and delivered, the plea will operate as a 
denial of the bargain and sale, or sale and deliveiy, in point 
of fact ” (f). In all actions for “ money had and received,” 
it will operate as a denial both of the receipt of money 
and the existence of those facts which make such receipt by 
the defendant a receipt to the use of the plaintiff (g). The 
general issue is specially prohibited in actions upon bills of 
exchange and promissory notes. In such actions a plea in 
denial must traverse some matter of fact, as the drawing, 
making, indorsing, accepting, or presenting of the bill or 
note (/a). 

The plea of non esi factvni (i), which occurs in an action 
on a bond or other specialty, will operate as a denial of the 
execution of the specialty declared on “ in point of fact 
only” Qc), And non detinety which is the general issue in 
detinue (Z), puts in issue tlie detention of the goods only 
in respect of which the plaintiff sues, but not his property 
therein (m). 

In actions for torts, the plea of not guilty {n) will “ operate 
as a denial only of the breach of duty or wongful act alleged 
to have been committed by the defendant, and not of the 


(d) Examples of the operation of iwn 
ostumpnf are annexed to reg. 6. 

(e) See the form of this plea, C. L. 
Proa Act, 1852, Sched. (B), No. 86. 

(/) Marlin v, Andrews, 7 K k 

B. 1. 

(g) E. G. PI. reg. 6. 

(A) E. G. PL reg. 7. 


(i) See the form of this plea, C. L. 
Proc, Act, 1852, Sched. (B), No. 88. 

{k) E. G. PI. reg. 10. Fazaktrly v. 
M^Knighl, 6 E. A B. 795. 

([) Ante, p. 121. 

(m) E G. PL reg. 15. 

(n) See the form of this plea, C. L 
Proc. Act, 1852, Sohed. (B), No. 48. 
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facts stated in the mcJuoement ; and no other defence th^i 
such denial shall be admissible under that plea ; all other 
pleas in denial shall take issue on some particular matter of 
fact alleged in the declaration (o). Thus, '' in an action for 
a nuisance to the occupation of a house by carrying on an 
offensive trade, the plea of not guilty will operate as a denial 
only that the defendant carried on the alleged trade in such 
a way as to be a nuisance to the occupation of the house, and 
will not operate as a denial of the plaintifTs occupation of 
the house. In an action for obstructing a right of way, such 
plea will operate as a denial of the obstruction only, and not 
of the plaintiff’s right of way. In an action for slander of 
the plaintiff in his oflSce, profession, or trade, the plea of not 
guilty will operate in denial of speaking the words, of speak- 
ing them maliciously, and in the defamatory sense imputed, 
and with reference to the plaintiff’s office, profession, or 
trade ; but it will not operate as a denial of the fact of the 
plaintiff holding the office or being of the profession or trade 
aUeged.” 

So, in actions for trespass to land, the plea of not guilty 
operates merely '' as a denial that the defendant committed 
the trespass alleged in the place mentioned in the declara- 
tion ; ” and '' in actions^ for taking, damaging, or converting 
the plaintiff’s goods, tlie plea of not guilty shall operate as a 
denial of the defendant having committed the wix)ng alleged, 
by taking, damaging, or converting the goods mentioned, but 
not of the plaintiff’s property therein ” (j>). 

It should here be noticed, that, although in an action whatpicot 

^ uu^ be 

several pleas, replications, or subsequent pleadings, or 
several avowries or cognizances founded on the same ground 
of answer or defence, shall not be allowed ” (}) ; yet it is 


(o) R. a. PI. reg. 16. JTewn'dt ▼. (2) R. Q. PL wg. 2 ; aee mtoo wg. 8 ; 

7 B. & B. 628 ; Atn/ord v. Gala t. Lwd UoUand, 7 B. A B. 

lake, 8 BL A N. 276. 8S6. 

(p) R. 0. PL reg. 12, 20. 
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within the discretion of the Court or Judge before whom 
the matter is brought to suspend this rule in any case where, 
by so doing, the determining of the real question between 
the parties on its merits would seem likely to be secured, 
But “ the following pleas, or any two or more of them, may 
be pleaded together as of course, without leave of the Court 
or a Judge ; that is to say, a plea denying any contract or 
debt alleged in the declaration, a plea of tender as to part, a 
plea of the Statute of Limitations, set-off, bankruptcy of the 
defendant, ***** plene admitiis-- 
travit, plene administravit i^rcBter, infancy, coverture, pay- 
ment, accord and satisfaction, release, not guilty, a denial 
that the property an injury to which is complained of is the 
plaintiff s, leave and license, son assault demesne,” and any 
other pleas which the Judges may hereafter allow by any 
rules duly made (r). But hy leave of the Court or a Judge, 
the defendant may plead, in answer to the declaration or 
other subsequent pleading of the plaintiff’ as many several 
matters as he shall think necessary for his defence ” (s ) ; 
although an affidavit of the party applying for leave to plead, 
or his attorney, may be required by the Court or J udge, '' to 
the effect that he is ad\ised and believes that he has just 
ground to traverse the several matters proposed to be 
traversed by him, and that the several matters sought to 
be pleaded as aforesaid by way of confession and avoid- 
ance {t) are respectively true in sul)stance and in fact” {v). 

What must With respect to pleas which must be specially pleaded, it 

be specially . t i / n i 

pleaded is directed (x), that in any species of action on contract, as 
well as in tort, “all matters in confession and avoidance, 
including not only those by way of discharge, but those 
which shew the transaction to be either void or voidable in 


(r) C. L. Proc. Act, 1852, 8. 84. (u) C. L. Proc. Act, 1852, 8. 81 j 

{$) Id 8. 81. and see Id. 88. 80, 82-86. 

{t) As to pleading in confession and {x) E. Q. PL nr. 8, 12, 17. 
nroidance, ante, p. 161. 
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point of law on the ground of fraud or otherwise, shall be 
qaecially pleaded.” Thus, '' infancy, coverture, release, pay- 
]}|ent, performance, illegality of consideration either by 
statute or common law, drawing, indorsing, accepting, &c., 
bills or notes by way of accommodation, set-off, mutual 
credit, unseaworthiness, misrepresentation, concealment, de- 
viation, and various other defences,” must be specially 
pleaded {y). 

Pleas in confession and avoidance may be, 1, in justification 
or excuse ; 2, in discharge ; or, 3, to the foundation of the 
action: these three classes of pleas are clearly distinguishable 
from each other. The characteristic of a plea belonging to 
class 1 is this, — that, whilst admitting the allegations con- 
tained in the declaration to be true, it puts forth new matter 
to excuse or justify the act charged against the defendant {z ) ; 
in illustration of this class may be mentioned the pleas of 
son assault demesne, and leave and license. 

In a plea falling within the 2nd of the above classes, the 
complaint set forth in the declaration is likewise admitted to 
be true ; but matter in discharge of the liability sought to be 
imposed on the defendant is presented as a defence to the 
action (a), as, fur instance, in a plea of pa}Tnent, set-off, or 
the Statute of Limitations ; to each of which pleas, being of 
frequent occurrence and practical importance, a few remarks 
will be here directed, before considering specifically the third 
and last class of pleas above mentioned. 

The form of a plea of payment before action, given by the 
first C. L. Proc. Act (6), is as follows, that before action 
he (the defendant) satisfied and discharged the plaintiff’s 
claim by payment ” (c). If a ready-money transaction takes 

(y) E. O. PL reg. 8. t?a6ricZ, 15 C. B. 622 ; Flockton v. 

{*) Wtwtr V. Ward, Hob. 184. See HaU, 14 Q. B. 880. 

TigUr, Cooper. 7 B. A B. 639. (^) Sched. (B), No. 40 ; R. O. PI. 

(a) See an aoaljrtical table of defbaocA 14. 

to aotions on oontraoU not under aeal, W As to satiitfyuig a debt by the 
I Cbltt. PL, 7th ed., p. 488 ; Drmer payment of a lee# eum than that due, 


Fleas in con- 
fession and 
avoidance — 
how classi- 
fied. 


Payment. 
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place, i.«., a Bxmultaneous exchange of goods for money, or a 
prepayment of money in anticipation of the consideration 
being performed, it has been held that the nature of this 
transaction need not be the subject of a special plea, but may 
be shown under the general issue (d ) ; and if payment were 
made after the action had been commenced, and it were 
accepted in full satisfaction and discharge of all the causes of 
action in respect of which it was made, and of damages and 
costs (e), the fact of such pajunent would still be a good 
defence (/). Payment may also be pleaded in satisfaction 
when the defendant has discharged (g) his debt by giving a 
bill or promissory note, taken by the plaintiff as money (h), 
for the debt, though the latter be greater in amount tlian the 
security thus given in satisfaction thereof. 

A plea of tender (i) is ahvays accompanied in actions ex 
contractu by payment of money into Court Qc), It is only 
available to the defendant when the plaintiff’s demand is 
certain in its character and is in the nature of a debt, 
although its amount may not have been expressly agreed 
upon between the parties (Q. A tender cannot be pleaded to 
an action for purely unliquidated damages, as for breach of 


see Sibree v. Tri'pp, 15 M. & W. 23 ; 
pest, Bk. II., Chap. 2 j Gaskill x.Skme, 
14 Q. B. 664 ; and Note to Cumber v. 
Wane^ 1 Smith, L. C., 5tb ed., 288. 

(rf) Buesey v. Barnett^ 9 M. & W. 
312; hut see LittUchild v. BanUj 7 
Q. B. 739 ; Smith t. Winter, 12 C. B. 
487, 

(e) Cooley. Hopewelh 11 Exeb. 555. 
(/) Corheit V. Smnbume, 8 Ad. & 
£. 673 ; AneeU v. Smithy 3 Dowl. 193. 

Sard y. Rhodes, 1 M. & W. 
153 ; CashUl t. Shene, 14 Q. B. 664 ; 
GriJUks V. Owen, 1 3 M. & W. 58, 64 ; 
James t. Williams, Id. 828 ; Belsliaw 
T. Bush, 11 C. B. 191 ; Sayer y. 
Wagslaff, 5 Bear. 415. As to the 


appropriation of payments to specific 
debts, see Leg. Max., 4th ed., 777 et 
seq. 

As to payment of the debt of another 
by a stranger, see per Willes, J., Cook 
V. Lister, 13 C. B., N. 8., 594. 

(h) Caine t. Coulton, 1 H. & C. 
764. 

(0 Wade's case, 5 Rep. 114 a; 
Dixon y. Clark, 5 C. B. 365 ; Smith 
V. Manners, 5 C. B. 632; Walsh v. 
Southworih, 6 Exch. 1 50 ; Thompson 
V. Jackson, 1 M. & Gr. 242. 

(Jc) James r. Vane, 29 L. J., Q. B., 
169 ; P ether y. Shelton, 1 Str. 638, 

(1) Smith V. Manners, 6 O.B., N. S., 
632. 
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an agreement (m), nor where the intervention of a jury or 
reference to a master is necessary for ascertaining the 
amount really due. It should be observed, with respect 
to the mode of tender, that to be good it must be uncon- 
ditional (n). 

The 0. L. Proc. Act, 1852 (o), made express provision with 
respect to the plea of payment of money into Court. And 
the C. L. Proc. Act, 1860, has extended the right, under 
certain conditions, to pay money into Court in actions of 
replevin, on bonds, and for detaining goods of the plain- 
tiff (p). The form of the plea given by statute (q), suffi- 
ciently explains its character. It states that the defendant 

brings into Court the sum of £ , and says that the 

said sum is enough to satisfy the claim of the plaintiff, in 
respect of the matter herein pleaded to.’' Money may be 
thus paid into Court by way of compensation or amends " 
in all actions ''except actions for assault and battery, 
false imprisonment, libel, slander, malicious arrest or prose- 
cution,” or "debauching of the plaintiffs daughter or 
servant ” (r). 

The effect of the plea of payment into Court is to admit 
some cause of action (s) ; and it is of importance to note the 
nature and extent of the admission which the defendant 
makes thereby. In recent cases, this question has been 
carefully considered (t), and wo may deduce therefrom, that, 


(m) Dearie y. Barrett, 2 Ad. k K. 
82. 

(n) 1 Wms. Satind., 6th ed., 83 e ; 
Bowen y. Omn, 11 Q. B. 130 ; Finch 
V. Miller, 5 C. B. 428 ; Richardeon v. 
Jachton, 8 M. & W. 298 ; Bevane y. 
Rets, 5 M. & W. 800. 

(o) SecUk 70-78 ; Pr. R. rr. 11, 12. 

(p) Sects. 23-25. 

fe) a L. Proc. Act, 1852, a. 71. 

(r) Id. 8. 70. Thom]^eon y. Shej^ 
pard, 4 B. & B. 53j 8ce 6 & 7 Viet, c. 


96, 8. 2. 

(«) Jonee v. Reade, 5 DowL 216. 

(t) Schregtr r. Carden, 11 C. B. 
851 ; Ptrren y. MonmowtKthire R. C,, 
11 0. B. 855 ; Story y, Finnis, 6 Kxeb. 
123 ; see Thompson y. Shep2iard, 4 
B. A B. 58. 

In an action on a bond, where 
breaches are assigned nnder Uie 8 A 9 
Will. 8, 0. 11, it was held that money 
ooold not be paid into Court under C. 
L. Proe. Ae4| 1852^ s. 70 ; Bi^cp of 
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on a general count in indebitatus assumpsit or debt, the plea 
of payment into Court admits only a cause of action to the 
amount paid into Court, and no more, and is an admission 
for no other purposes whatever. If, in such a case, the 
payment be made by two or more defendants jointly sued, it 
will not operate as an admission of any partnership or joint 
contract between them, which could render them liable 
beyond the amount so paid in ; so that, if the plaintiff seeks 
to recover an additional amount, he will have to prove a 
contract under which the defendants are jointly liable to an 
amount exceeding that paid in. If, however, the declaration 
is framed on a special agreement, the rule is different, for 
payment into Court w'ill admit the contract and the breach 
of it as alleged. In an action of tort, '' when the declaration 
is general and unspecific, the payment of money into Court, 
though it admits a cause of action, does not admit the cause 
of action sued for ; ” so that the plaintiff, in order to recover 
larger damages than the amount paid into Court, must give 
evidence of the cause of action sued for (u). But, if the 
declaration is specific, so that nothing would be due to the 
plaintiff from the defendant, unless the defendant admitted 
the particular claim made by the declaration, payment of 
money into Court admits the cause of action sued for, and so 
stated specifically in the declaration ; although even then, in 
some cases, it may be neccssar}^ for the plaintiff to prove his 
cause of action, w ith a view to the amount of damages. 

The pleas of tender and of payment into Court have been 
said (ic) to pre.sent exceptions to the imle, that pleas must be 
either by way of traverse or in confession and avoidance of 
the cause of action. In strictness they arc pleas in confes- 
sion and satisfaction by matter subsequent to the coramence- 


London ▼. M'Ndl, 9 Exch. 490 ; but {u) Judgm., Perren ▼. Mmmouih^ 
flee C. L. Froc. Act> 1860, a. 25, m re- $hire Ji, C,, 110. B. 865-6. 

gftrde action! on bonds and in detinue. (x) Stepb. FI, 5th ed., pp. 252-8. 
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ment of the suit, of the claims put forth. It has been 
deemed convenient, however, to notice them in this place. 

The form of a plea of set-off given in Schedule (B) of the 
C. L. Proc. Act, 1852 ( 2 /), is that the plaintiff, at the com- 
mencement of this suit, was and still is indebted to the 
defendant in an amount equal to the plaintiff s claim, for 
[here state the cause of set-off, as in a declaration], which 
amount the defendant is willing to set off* against the 
plaintiff’s claim.” The opportunity thus extended to a 
defendant to forego a cross action, in respect of the subject- 
matter of his plea of set-off, is given by statute (z), but this 
plea is allowable only '' where there are mutual debts 
between plaintiff and defendant ” due in the same right (a), 
or (if either party sue or be sued as executor or adminis- 
trator) when there are mutual debts between the testator 
or intestate and either party ” (b). The right of set-off 
exists notwithstanding that such debts are deemed in law 
to be of a different nature, unless in cases where either of 
them accrues by reason of a penalty contained in any bond 
or specialty ” (c) 

A plaintiff may, however, preclude the necessity of a plea 
of set-off, by giving credit for such cross demands as his oppo- 
nent might otherwise liave made the subject of a plea of this 
nature. And by the 13th pleading rule (d), it is ordered, that 


{y) No. 41. 

(z) 2 Geo. 2, c. 22 ; 8 Geo. 2, c. 24. 
(a) hhtrg v. Bowden^ 8 Excli. 852 ; 
Watkina v. Clark,, 12 C. B., N. S., 
277 ; Ptddtr v. Mayor^ of Pres^ 
ton, 12 C. B., N. a, 535; Bell v. 
Carey, 8 C. B. 887 ; Castclli ▼. Bod- 
dington, 1 £. A B. 66 ; Rickardt v, 
James, 2 Exdi. 471 ; Eyton ▼. Liflle- 
dale, 4 Exch. 159 ; Grant v. Royal 
Exchange Ass, Co,, 5 M. & S. 439 ; 
OaU V. Luttrell, 1 T, & J. 180; 
Simpson v. Lamb, 7 B.& B. 84 ; Otoen 
T, Wilkinson, 28 L, J,, 0, B., 3 ; see 


C. L. Proc. Act, 1860, a, 20. 

(b) 2 Goo. 2, c. 22, s, 13; AtwooR 
T. Atwooll, 2 K, & B. 23 ; Mardali r. 
Tkellusson, 18 Q. B. 857 ; S. C. (in 
Error), 6 E. & B. 976 ; but see ira/<f 
T. Rees, 9 Exch. 696 \ S, C,, 11 Id. 
410. 

(c) 8 Geo. 2, c. 24, s, 5. As to 
when a plea of pajrment or of set-oflF 
should be pleaded, see Tkimat r. 
Cross, 7 Exch. 728. 

(d) See also R. Q, Pr. reg. 19 ; Fhs- 
seU V. Gordon, 13 C. E 847. 


Set-off. 
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in any case in which the plaintiff (in order to avoid the 
expense of the plea of payment or set-oflF) shall have given 
credit in the pai^ticulars of his demand for any sum or sums 
of money therein admitted to have been paid to the plaintiff, 
or which the plaintiff admits the defendant is entitled to set- 
off, it shall not be necessary for the defendant to plead the 
payment or set-off of such sum or sums of money. But this 
rule is not to apply to cases where the plaintiff, after stating 
the amount of his demand, states that he seeks to recover a 
certain balance, without giving credit for any particular sum 
or sums, or to cases of set-off where the plaintiff does not 
state the particulars of such set-off.” 

Pleas of payment, set-off, and all other pleadings capable 
of being construed distributively, are to be so construed ; 

and if issue is taken thereon, and so much thereof as shall 
be sufficient answer to part of the causes of action proved 
shall be found true by the jury, a verdict shall pass for the 
defendant in respect of so much of the causes of action as 
shall be answered, and for the plaintiff in respect of so much 
of the causes of action as shall not be so answered ” (e). 

The object of the Statutes of Limitation is, we are told (/) 
to preserve the peace of the kingdom, and to prevent those 
innumerable peijurics which might ensue if a man were 
allowed to bring an action for any injury committed at any 
distance of time.” 

The leading Statutes of Limitation arc 21 Jac. 1, c. 16, 
with which should be read 19 & 20 Viet. c. 97 ; 3 & 4 Will. 4, 
c. 27 ; 3 & 4 Will. 4, c. 42. In connection with these must be 
considered 9 Geo. 4, c. 14 (commonly called Lord Tenterden's 
Act), which was enacted to meet numerous questions which 
had arisen in actions founded on simple contract as to the 

(e) C. L. Proc. Act, 18J2, s. 75, (/) 3 Bla. Com., p. 807; set also 

Paterson r. Harris^ 2 B. & S. 814, per Story^ J., Bell v. Mormon^ 1 
and cases there cited; Gabriel y. Peters (U. 8.) R. 360. 

Dreuer, 15 C. B, 627. 
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proof and effect of acknowledgments and promises offered in 
evidence for the purpose of taking cases out of the operation** 
of the above-mentioned Statute of James. 

Under 21 Jac, 1, c. 16, s. 1, an uninterrupted adverse 
possession for twenty years operated as a complete bar to an 
action in ejectment, except under circumstances of disability 
enumerated in the 2nd section of that statute, viz. infancy, 
coverture, unsoundness of mind, imprisonment, and absence 
beyond seas. In these cases, the party who was suffering 
under disability at the time when the right of entiy first 
accrued, was allowed to bring his action (g) at any time within 
ten years after its removal ; and now, under 3 & 4 Will 4, 
c. 27, s. 2, no person shall make an entry or distress, or bring 
an action to recover any land or rent (A), but within twenty 
years next after the time at which the right to make such 
entry or distress, or to bring such action shall have first 
accrued (i) to some person through whom he claims ; or if 
such right shall not have accrued to any person through 
wliom he claims, then within twenty years next after the 
time at which the right to make such entry or distress, or to 
bring such action, shall have first accrued to the person 
making or bringing the same (k). By the 16th section of 
the last-mentioned statute, persons under tlie disabilities 


{ff) See notes to Nepean v. Doe, and 
Taylor d. Athyns v. Ilorde^ 2 Smith 
L. 0., 5th ed.,pp. 476 et seq. ; Lafond 
V. Ruddocky 13 C. B. 818, which was 
decided under sect. 7 of the Statute of 
James. See Ruckmdboye v, Lulloohhoy 
Moltkhundy 8 Moore, P. C. C. 4j 
Strithorst y. Gtcemey 8 Wils. 145. 

(A) Jamee y. SaUcVy 8 Bing. N, C, 
544, 552 ; Dean and Chapter of Ely 
y. Caehy 15 M. & W. 617 ; Voe d. 
LansdeU y. Gower, 17 Q. B. 589 ; Doe 
d. Baddeley y. Maeny, Id. 873; 
Smith y. Lhyd, 9 Bxch. 562 ; Ham* 
frty y, Gtry, 7 0. B. 567 ; Manning 


y. Phelpe, 10 Sxch. 59. 

(0 Doe d. Davy y. Oxenham, 7 M. 
AW. 131 ; Keyee y. Powell, 2 E. & 
B. 182; De Beauvoir y. Owen, 5 
Exoli. 166; Cork and Bandon R, C, 
y. Goode, 13 C. B. 618, 826 ; RandaU 
y. Stevens, 2 £. & B. 641 ; Aiutin y. 
Idewellyn, 9 Exch. 276 ; Doe d. Palmer 
y, Eyre, 17 Q. B. 866 ; Doe d. Bad- 
deley y. Massey, Id. 373. 

{h) Gram y. Ellis, 9 M. & W. 118 ; 
Forsyth v. Brisiowe, 8 Exch. 716; 
Melling y. Leak, 16 0. B. 652 ; Man- 
ning y. Phelps, 10 Exch, 59, 


Limitation 
of actions— 
ejectment, 
dec. 

21 Jar. 1, 
c. 16. 


I 

fid:4WilL 
4, c. 27. 
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4, c. 42. 


Limitati<m ^ 
of action 
upon simple 
contract 
21 Jac, 1, c. 
la, 8 . 8 . 


^numerated therein are allowed ten years from the termina- 
kion of such disability, or their representatives the same 
/ period from their death or the termination of their disability, 
’ whichever shall first happen, to bring actions of the kind 
now alluded to ; though by a proviso in the 17th section, no 
such action shall be brought but within forty years next after 
the right of action shall have accrued. 

, Under the 3 & 4 Will. 4, c. 42, s. 3, all actions of debt for 
rent upon an indenture of demise, or of covenant or debt 
upon any bond (Z) or other specialty, &c., and actions of debt 
or sci. fa. upon recognizance shall be commenced and sued 
within twenty years after the cause of such actions or suits ; 
and actions for penalties, damages, or sums of money given 
by statute to parties grieved, within two years after the cause 
of such actions and suits accruing ; and actions of debt upon 
any award when the submission is not by specialty, or for any 
fine due in respect of any copyhold estate, or for an escape, 
or for money levied on any fi. fa, within six years after the 
cause of action shall have accrued. The 4th section contains 
a proviso with regard to persons labouring under the dis- 
abilities therein mentioned (m) ; and the 5th section provides, 
that in cases of due acknowledgment in writing or payment 
on account of principal or interest, then the statute shall not 
preclude an action for the cause acknowledged till twenty 
years after such acknowledgment (n). 

With respect to the period of limitation in actions of 
simple contract, it is enacted by 21 Jac. 1, c. 16, s. 3, that 
all actions of account and of assumpsit (other than for such 
accounts as concern the trade of merchandise between mer- 
chant and merchant (o), their factors or seiwants), and all 

(l) Sturgis v. Darelly 4 H. & N. (n) Blair v. Ormond, 1 7 Q. B. 489 ; 

622; 8. (7., 6 Id. 120; AttloU v. Kemps y, Gihhon,\2(i.B, Goods 

Holden, 18 Q. B. 593 ; Kempe t. Qib- v. Job, 1 E. & E. 6. 

Jew, 12 Q. B. 662. (o) With respect to the limitation of 

(m) See 19 k 20 Viet. c. 97, ». 10 ; action for Merchants’ Accounts, see 19 

p. 186 n. (0. A 20 Viet. c. 97, a. 9 ; Webber 
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actions of debt grounded upon any lending or contract with- j 
out specialty (p), and all actions of debt for arrearages of ! 
rent (q), shall be commenced and sued within six years next 
after the cause of such action or suit, and not after (r). The 
7th section of this Act (s) relates to persons labouring under 
particular disabilities, (which have been revised by the Mer- ^ 
cantile Law Amendment Act, 1856 (t)), and enacts, that 
persons so situated must sue within six years after the par- 
ticular disability shall have ceased (u). 

The 9 Geo. 4, c. 14, was passed (so far as it relates to the 9Geo. 4,a 
limitation of suits) with the express view that a defendant ’ 
should not lose the benefit of the Statute of James by such 
an informal or casual acknowledgment of a debt or contract 
as might previously have been interpreted to bar the opera- 
tion of the latter statute (x). The 9 Geo. 4, c. 14, does not 


Tivilly 2 Wms. Saund. 124; Robinson 
V. Alexander^ 2 Cl. & F. 717, 737 ; 
Inglis V. Haigh, 8 M. & W. 769 ; Pott 
V. Clegg, 16 M, & W. 321. 

(jp) Ccyrlc and Bandon R. C. v. 
Goode, 13 C. B. 826 ; Webster y, 
Kirk, 17 Q. B, 944 ; Tobacco Pipe 
Makers' Co. t. Loder, 16 Q, B. 765. 

($) See 3 & 4 Will. 4, c. 27, a. 
42. 

(r) See Hartland v. Jnkes, 1 H. & 
C. 667, 675 ; Busk v. Martin, 33 L. 
J., Ex., 17. 

{s) See also, as to defendants, 4 & 

5 Ann. c. 16, s. 19 ; Fannin v. An^ 
derson, 7 Q. B. 811 ; Towns t. Mead, 
16 C. B. 123 ; Lane v. Bennett, 1 M. 

6 W. 70 ; Forbes v. Smith, 11 Exch. 
161. 

{t) In respect of tbe absence beyond 
seas or imprisonment of the creditor, 
see 19 & 20 Viet. c. 97, s. 10 ; Comill 
V. Hudson, 8 B. & B. 429. 

(u) The term beyond the seas'* is 
defined by 19 & 20 Viot. o. 97, a. 12. 
(a;) The 9 Gleo. 4, o. 14, s. 1, enacts. 


That in actions of debt or upon the 
case grounded upon any simple con- 
tract, no acknowledgment or promise 
by words only shall be deemed suffi- 
cient evidence of a new or continuing 
contract, whereby to take any case out 
of the operation of” the 21 Jac. 1, c. 
16, “or to deprive any party of the 
benefit thereof, unless such acknow- 
ledgment or promise shall be made or 
contained by or in some writing to be 
signed by the party chargeable there- 
by : ” Hyde v. Johnson, 2 Bing. N. C. 
776 ; Clark v. Alexander, 8 Scott, N. 
R., 147. The section above cited also 
makes provision respecting the charge- 
ability of joint contractors (as to which, 
see Whitcomb v. Whiting, 1 Smith L. 
C., 5th ed., 555, and Note thereto), and 
proceeds : — “Provided always, that no- 
thing herein contained shall alter or 
take away or lessen the effect of any 
payment of any principal or interest 
made by any person whatsoever;** 
Hollis V. Palmer, 2 Bing. N. C. 718 ; 
Turney t. Dodwell, 8 & A B. 186 ; 
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alter the law as to the effect of an acknowledgment of a 
debt ; it alters only the manner in which the acknowledg- 
ment must be proved (y). Very numerous cases — some of 
which are below cited — ^have been decided as to what is an 
“ acknowledgment of a debt generally, and what is the 
effect of the statute here adverted to (z). 

With regard to actions ex delicto, the respective periods of 
cxdoiicto. limitation assigned by the Statute of James above men- 
tioned are as follows : — in trespass, qu, cl. fr., or de bonis 
; asp. ; in trover, detinue (a), replevin, and case (&) (except for 
slander), six years ; in trespass for assault, battery, or false 
imprisonment (c), four years ; and in case for slander, two 
years. Besides the enactments as to the limitation of actions 
just considered, special provisions occur in various other 
statutes restricting the time within which particular actions 
must respectively be brought {d). Such provisions are in 

Bodgei' v. ArcA, 10 Excb. 333. And xcards^ 7 Exch, 22 ; Bamfield v. Tup- 
see sect. 4 of the Act which applies to per, Id. 27 ; Evatis v. Simony 0 Exch. 
set-off. 282; Cawley v. Fumell, 12 C. B. 

(jf) Per Williams^ J., Smith v. 291 ; Kempt v. Gibborij 12 Q. B. 662; 
Thorney 18 Q. B. 134; Jackson t. Smith v. Thorne^ 18 Q. B. 134; Wil- 

Woolley, 8 E. & B. 778. lins v. Smith, 4 E. A B. 185 ; Bradley 

(z) Comforth v. Smithard, 5 H. & v. James, 13 C. B. 822 ; Hunter t. 

N. IS,' and cases there cited ; Godwin Gibbons, 1 H. & N. 459 ; Everett v. 

V. Chdley, 4 H. & N. 373 ; Walker v. Bobcrtson, 28 L. J., Q. B., 23; 

Butler, 6 E, & B. 506 ; Rackham v. Francis v. Ilawkesley, Id. 370 ; Goode 
Marriott, 1 H. & N. 236 ; S. C., 233, v. Job, Id. 1 ; Bush v. Martin, 2 H. 
196 ; Collie v. Stack, 1 H. & N. 605 ; & 0. 311. 

Holmes v. Mackrdl, 3 C. B., N. S., («) See Plant v. Cotterill, 5 H. A N. 

789 ; Tanner v. Smart, 6 B, & C. 603 ; 430. 

Buekmaster v. Russell, 10 C. B., N. (b) Backhouse v. Bonomi, 9 H. L. 
8., 745; Cockrill r. Sparks, 1 H. & Ca. 503; S. C., E. B. & E. 622, 

O. 699; Bueh v. Martin, 33 L. J., 646; Whitehouse v. Fellowes, 10 C. 

Ex., 17 ; Tippets v. Heane, 1 Cr. M. B., N. 8., 765, 785, 786. See BvJce 

k R. 252 ; Hooper v. Stephens, 4 Ad. of Brunswick v. Haiiner, 14 Q. B. 

A S. 71 ; WiUiams v. Griffith, 3 Exch. 185 (which was an action for libel) ; 

385 ; Howcutt t. Bonser, Id. 491 ; Imperial Gas Co. v. London Gas Co., 
Sims T. Brutton, 5 Exch. 809 ; Foster 10 Exch. 39. 

V. Dasd>er, 6 Exch. 839 ; Turney v. (c) Coventry v. ApsUy, 2 Salk. 420. 

Dodwdl, 3 E. & B. 136 ; Cleave v. (d) See 31 Eliz. c. 5 ; 4 & 5 Anne, 

Jones, 6 Exch. 573 ; Davies v, £!• c. 16 (as to which see Lane t, Bennett, 
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general framed for the protection of certain classes of defen- 
dants on grounds of public policy. 

Whenever a Statute of Limitation is p'^^i/md facie pleadable, 
the precise point of time from which it appears to run should 
carefully be marked, and likewise the legal status of the 
party entitled to sue at that epoch, the maxim of law being 
contra non valentem agere nulla currit prcescriptio ; con- 
formably to which rule the several provisions with respect to 
‘ disability,’ already (e) mentioned, suspend the operation of 
the statute in question until such disability has ceased. So 
soon, however, as a complainant has a right to commence an 
action, the statute begins to inin ; ex. gr., if by an agreement 
money is to be paid on the happening of a certain contin^ 
gency, the statute will begin to run when that event has 
occurred and a breach of the agreement has been committed. 
But whenever the time of limitation has once begun to run, 
it continues so to do (/), Again, where in assumpsit on a 
plea of the Statute of Limitations the breach of contract was 
shown to have occurred more than six years before the com- 
mencement of the proceedings, the plea was held to be a 
good bar to the action, although the plaintiff did not dis- 
cover the injury resulting from the breach till within the six 
years (r/). Nor is it an answer to a plea of the Statute of 
Limitations that the plaintiff was prevented by the fraud of 
the defendant from knowing of the cause of action until after 
the period of limitation had expired ; for, as remarked by 
PoUocky C.B., it would open a flood of litigation if Courts of 


1 M. & W. 70) ; 24 Geo. 2, c, 44, s. 
8 ; 5 & 6 Viet. c. 97 ; 9 & 10 Viet. c. 
93 ; 9 & 10 Viet, c. 95, s. 138 ; 11 A: 
12 Viet. c. 44, b. 8. Ante, p. 114. 

(«) Ante, p. 185. 

(/) CuvUwk T. Ecai of Momington, 
7 S. & B. 283 ; Bhodet t. Smethwrstf 
4 M. & W. 42 ; (7., 6M. & W. 351; 

Baird v. Porimef 4 Maoq. H, L. Ca. 


127. SeeJ!V<w<iT.i2iicWodt, 13C.B. 
813, 819. 

iff) East India Co. ▼. Paul^ 7 Moo. 
P. C. 0. Ill ; Skort y. McCarthy, 3 B. 
A Aid. 626 ; Broum t. JEToward, 2 B. 
A B. 73 ; HoweU t. Toang, 5 B. A 0. 
259 ; Qrangor v. Charge^ Id. 149 ; Brtt 
Y. Holbechf 2 Poogl. 654. « 
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law were to hold that the statute does not run in cases where 
fraud has been practised Qi). 

Reas to the The third sub-division of pleas in confession and avoid- 

foundation ^ ^ 

tion^® ance (i) comprises those which go to the foundation of the 
action, as pleas of fraud, or misrepresentation inducing to a 
contract, illegality, or coverture when pleadable in bar (k). 
A plea belonging to this class, whilst admitting an ostensible 
or primd facie ground of action, is aimed at showing that 
the cause put forth never had any substantial existence or 
legal entity. In any case such as is now adverted to, the 
plaintiff discloses a claim which is on the face of it valid and 
unimpeachable. The defendant, however, by special aver- 
ments neutralizes the legal character of, and thus entitles 
himself to deny the legal consequences flowing from the facts 
alleged by the plaintiff. 

Equitable The equitable pleas, &c., alluded to at page 170 as being, 

defences , m i ^ 

in certain cases, permissible in Courts of common law, are 
founded on the 83rd and three follo\ving sections of the C. L. 
Proc. Act, 18o4, enacting that ‘'It shall bo lawful for the 
defendant, or plaintiff in replevin, in any cause in any of the 
superior Courts in which, if judgment were obtained, he 
would be entitled to relief against such judgment on equi- 
table grounds, to plead the facts which entitle him to such 
relief by way of defence, and the said Courts are hereby em- 
powered to receive such defence by way of plea : provided 
that such plea shall begin with the words ‘ for defence on 
equitable gi'ounds,’ or words to tlie like effect;” and further 
enacting, that “the plaintiff may reply, in answer to any 
plea of the defendant, facts which avoid such plea upon 
equitable grounds;” and providing that in case it shall 
appear to the Couit or any Judge thereof that any such 

{h) Im/perUd Qa$ Light Co. t. Aon- authority, included under the general 
don Qom Light Co.^ 10 Exch. 48. head of pleaa in confession and avoid- 

(t) Ante, p. 177. ance : see B. G. PI, reg. 8. 

(k) Such pleas are, on adequate 
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equitable plea or equitable replication cannot be dealt with 
by a Court of law, so as to do justice between the paiiies, it 
shall be lawful for such Court or Judge to order the same to 
be struck out, on such terms as to costs and otherwise as to 
such Court or J udge may seem reasonable (Q. 

The Courts have, hitherto, limited equitable defences to 
those cases in which a Court of Equity would grant a per- 
petual, complete, and unconditional injunction (m) — would 
restrain the plaintiff from suing absolutely and uncon- 


ditionally ” {n), 

(Z) C. L. Proc. Act, 1864, s. 86. 

The Bections alluded to supra, con- 
cerning equitable defences, do not apply 
to the action of ejectment, in which 
there are no pleadings : Neave v. Amy, 
16 C. B. 8:^9. 

(7yi) See Mines Royal Societies v. 
Magnayy 10 Exch. 489 (where the 
matter of an equitable plea disallowed 
at law, was afterwards entertained in 
equity). S* (7., 3 Drew. 130 ; Taylor 
V. Burgess f 5 H. & N, 1 ; Watts v. 
Shuttl€vx)rthy Id. 236 ; Mutual Loan 
Fund Association v. Sudlow, 5 C. B., 
N. S., 449 ; Sloper v. Cotirelly 6 E. & 

B. 497 ; Wood v. BwatTis, 11 Exch. 
493 ; Minshiill v. OaleSy 2 H. & N. 
793 ; Wodehouse t. Farcbrothery 5 K. 
& B. 277 ; Chilton v. Carnngtony 16 

C. B. 211 ; Phelps v. Protheroy 16 G. 
B. 870 ; Scott v. Liuledalty 8 E. A B. 
816 ; Atterhury v. Jarvie, 2 H. A N. 
114; Reis v. Scottish Equitable Life 
Asswrance Society y 2 H. A N, 19; 
Luce Y, Jzody 1 H. A N. 246 ; Hunter 
V. Gibbons, Id. 469; Balfour y. Sea 
Fire Life Assurance Co*, 8 C. B., N. 
S., 300 ; Jonassohn v. Ransoms, Id. 
779 ; Wood y. Governor and Company 
of Copper Miners in England, 17 C, 
B. 661 ; Vorley t. Barrett , 1 C. B., 
N. S., 226 ; Peres y, Oleaga, 11 Exch. 
606 ; Clerh t, Laurie, 1 H. A N. 462. 


In Mines Royal Societies v. Magnay, 
supra, PaiJce, B., observed, ‘‘In my 
opinion the equitable defence allowed to 
be pleaded by this statute means such 
a defence as would, in a Court of equity, 
be a complete answer to the plain tifiPs 
claim, and would, as such, afford suffi- 
cient ground for a perpetual injunction, 
granted absolutely and without any 
conditions.” See also Burgoyne y. 
Cottrell, 24 L. J., Q. 6., 28 ; Flight v. 
Gray, 3 C. B., N. 8., 320 ; Cumberlege 
Y. LawsoTiy 1 C. B., N. S., 709. 

(w) See C. L. Com., 3rd Keport. 
In Parebrother v. Welchman, 24 L. J., 
Ch., 412, Kindersley, Y.-C., observed, 
“When I find that by the Common 
Law Procedure Act parties are entitled 
to set up matters which would be a 
good defence in equity, it seems to me 
that the very purpose of the enactmeot 
was to prevent those against whom 
actions are brought from being obliged 
to come to a Court of Equity, to get the 
benefit of an equitable defence. The 
defendant has put in certain pleas, and 
they have been replied to. I must 
assume, therefore, that if the defend- 
ant aan support his pleas, jodgment 
will be in his favour. This is my view 
of the case; and if I were to hold 
otherwise, 1 should, I think, be de- 
ciding that the Act of Parliament is 
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Bdpliofttion, 


The next step (p) in the suit is the replication, which, like 
the plea must be framed with reference to the established 
rules of pleading (q). Thus, it is enacted, that “ a plaintiff 
shall be at liberty to traverse the whole of any plea or 
subsequent pleading of the defendant by a general denial ; 
or, admitting some part or parts thereof, to deny all the rest, 
or to deny any one or more allegations” contained therein (r) ; 
and further, that “ either party may plead in answer to the 
plea or subsequent pleading of his adversary, that he joins 
issue thereon and such form of joinder of issue shall be 
deemed to be a denial of the substance of the plea or other 
subsequent pleading and an issue thereon, and in all cases 
where the plaintiff’s pleading is in denial of the pleading of 
the defendant, or some pai*t of it, the plaintiff may add a 
joinder of issue (s) for the defendant” (f). The object, as a 
learned judge has observed, of the form of pleading thus 
given by the Act, is merely to enable a party in a com- 
pendious manner to traverse all those allegations in a plea 
which he could have traversed before ” (u) ; and indeed this 
mode of denying the substance of the plea is in the nature 
of a general replication de injurid (x). But such matters as 


inoperative, and cannot be carried ont. 
There is no matter of complicated ac* 
connts involved here, it is a mere ques- 
' tion of fact ; and I cannot understand 
why it is necessary to have it tried in 
this Court.” Waie v. Hanopy 1 H. & 
C. 202 ; S. a, 6 H. & N., 768 ; Bor^ 
rovman v, Eomly 33 L. J., C. P., 
Ill ; per WilhSy J., Davis v. Nishetty 
IOC. B., N. S., 764 ; Gorsuch v. Crce, 
8 C. B., N. S., 574 ; yev Pollocky C. B., 
Phillips V. Wardy 33 L. J., Ex., 6. 
As to an equitable set-off, see Cochrane 
T. GreeUy 9 C. B., N. S., 448. See 
further as to equitable pleas, Schlum- 
herger r. Lister y 29 L. J., Q. B., 157 ; 
8. C.y 30 Id. 3. 

(p) See C. L Proc, Act, 1852, s. 53. 


(g) For an example of replying 
double and demurring to a plea, see 
Marshall v. Bishop of ExeteVy 6 C. B., 
N. S., 722 ; 7 Id. C43 ; 13 Id. 820. 

(r) C. L. Proc. Act, 1852, s. 77. 
Analogous provisions are made with 
respect to the subsequent steps of the 
pleading. By sect. 78 “A defendant 
shall be at liberty in like manner to 
deny the whole or part of a replication 
or subsequent pleading of the plaintiff.” 

(«} The adding of a joinder in issue 
is technically called adding a similiter. 
(t) C. L. Proc. Act, 1852, s. 79. 

(t<) Per Pollocky C. B., Glover v. 
Diam, 9 Excb. 160. 

(x) The learning, now obsolete, con- 
nected with which is to be found in 
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before the Act must have been replied specially must still be 
TO replied ” {y ) — whether by traverse or by pleading in con- 
fession and avoidance. 

The pleadings subsequent to replication (z) are conducted subnequent 

, • j • 1 1 • • pleadings. 

on the same plan as those already noticed, either by joining 
issue when tendered on the other side, or by demurring, 
traversing, or pleading in confession and avoidance. 

If the issue tendered be one of law, “ the party demurring Demurrer, 
may give a notice to the opposite party to join in demurrer 
in four days ” (a), with the alternative of judgment being 
signed against him at the expiration of that time. On 
joinder, the demurrer will, at the request of either plaintiff 
or defendant, l>e set down for argument in the special paper 
of the Court in which it is to be determined, four clear days 
before the argument takes place (6). Copies of the pleadings 
relating to the demurrer have to be made up (c) and de- 
livered to the judges in the mode prescribed by the Practice 


Crogate's case^ 1 Smith L. C., 8rd ed., 
58. 

(y) Per ParJee, B., Glover y. Dixon^ 
supra. 

A replication by way of nexo asiign- 
ment is permitted, when the defendant, 
owing to the general form of the de- 
claration, has giyen an answer in his 
plea, not to the real canse of complaint, 
but to another, to which the language 
of the declaration may also be appli- 
cable. The plaintiff is then allowed to 
explain as it were the real object of his 
declaration by new assigning bis cause 
of action ; and the defendant is pro- 
hibited, except by leave of the Court or 
a judge, from answering the matter of 
the new assignment by a repetition of 
the plea which he has employed in reply 
to the declaration, unless, indeeJ, that 
was a plea in denial In regard to new 
assignments, see 0, L. Proo. Act, 1852, 
8S. 87, 88 ; PoberU y. Po$e, 33 L, J., 


Ex., 1 J Glover y. Dixon, 9 Exch. 158; 
Ilayling v. Ohey, 8 Exch. 531 ; JJum- 
frey v. London and North Western R, 
7 Exch. 328 ; Moore y. lFe65, 1 
C. B., N. S., 673 ; Eastern Counties 
R, C. V. Dorling, 5 C. B., N. S,, 821 ; 
1 Chitt. Pi., 7th ed., pp, 653 et seq. 

(z) As to a plea puis danein con- 
tinuance, see C. L. Proc, Act, 1852, 
as. 68, 69; K G. PI., rr. 22, 23 ; Todd 
V. Emly, 9 M. & W. 606 ; Dunn v. 
Loflvs, 8 C. B. 76 ; Wagners. Imbrie, 
6 Exch. 380 ; Solomon v. Graham, 5 
E. k B. 309 ; Howarth v. Brown, 1 H. 
& C, 694 ; Lancashire Waggon Co. y. 
Fitshugh, 6 H. & N. 602 ; Barnett y. 
London and North Western R, C., t> 
IL A N. 604. 

(a) R, G. Pr, reg, 14. 

(b) R. G. Pr. reg. 15. 

(c) See R G. Pr. reg. 16, 17 ; Dor- 
sett V. Aspdin, 2 L. M. & P. 625. 
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Jud^ent 
by default 


Notaoe of 
tnaL 


Notice to 
g^tiff to 


# 

Rules. If, besides the demurrer, there are issues of fact to^ 
be tried, in the event of the judgment on the demurrer being 
for the defendant on a plea answering the whole action, the 
only judgment which the plaintiff can have upon issues of 
fact previously found for him, is nil capiat per hreve (c?), but, 
in the event of the judgment being for the plaintiff under 
similar circumstances, he should proceed to have the issues 
of fact brought before the J ury, and damages also assessed 
upon the issue of law {e). 

Should the defendant at any stage of the suit omit to 
plead in due time, judgment by default may be signed ; and 
when the claim is for a debt or ''liquidated demand” in 
money, such judgment is final (/). When, however, the 
claim is for damages, the amount of which " is substantially 
a matter of calculation, it shall not be necessary to issue a 
wiit of inquiry {g)y but the Court or a judge may direct that 
the amount for which final judgment is to be signed shall be 
ascertained by one of the masters of the said Court ” Qi), 
Where the damages are wholly unliquidated, a writ of inquiry 
is necessary. 

The action being now ripe for trial (i), notice of trial (k) 
must be given to the defendant (T). 

It may, however, happen that, although the defendant is 
ready, the plaintifi* fails to bring on his case for trial. This 


(d) 1 Wms. Saund. 80 (1) ; Yom^ 
V. Beck, 3 Dowl. 804. 

(e) See Smith v. HaHley, 11 C. B. 
678 . 

(/) C. L. Proc. Act, 1852, s. 93. 

{g) A ‘‘writ of inquiry” is usually 
directed to the sheriff of the county in 
which the venue in the action is laid. 
It states the former proceedings in the 
action, and “because it is unknown 
what damages the plaintiff hath sus- 
tained,” it commands the sheriff by a 
jury to inquire the same, and return 
the inquisition Intp Court. 


(A) C. L. Proc. Act, 1852, s. 94. 

{{) As to the writ of trial, and when 
it may issue, see 3 & 4 Will. 4, c. 42, 
88. 17-19. 

{k) This notice is fiequently given 
on the back of the “issue,” which is 
a copy of the entire pleadings made by 
the plaintiff — the form of which may 
be seen, E. G. Pr. Sched. No. 1. It 
should correspond with the record : 
Worthington v. Wigley, 6 Dowl. 210. 

(1) C. L. Proc. Act, 1852, ss. 97*99, 
and Er. Pr. 34-43. 
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contingency is met by the 101st section of the C. L. Proc. 
Act, 1852, by virtue of which a defendant may, after the 
lapse of a cei-tain period therein more particularly defined, 
give the plaintiff twenty days’ notice to bring on the issues 
to be tried at the next sittings or assizes, and if he shall 
neglect to do so, the defendant may sign judgment for his 
costs (m) ; or after default by the plaintiff in proceeding to 
trial, the defendant may take the cause down to trial (n) 
giving the plaintiff due notice thereof. 

Before the subject of the pleading in an action is dis- 
missed, it will be necessary to refer to certain clauses con- 
tained in the second C. L. Proc. Act, by which discovery and 
interrogatories have been introduced into the practice of the 
common law (o). The result of the provisions in question 
may be thus briefly stated : — 

1. The Court or a judge may, upon the application 
founded on a sufficient affidavit of either party (p), order that 
his opponent shall state — also on affidavit — what documents 
relating to the matters in dispute are in his possession, 
power, or knowledge ; and further, that — if he objects to 
produce any such documents — he shall state the grounds of 
his objection {q). When any document of this nature is 
shown to be in the hands of either party, the Court may 
order that an inspection of it may be had, and (if necessary) 
a copy be made of it by the opposing party in aU cases in 


(m) See also R. Q. Pr., reg. 58 ; 
Farthing v. Castles^ 1 Bail C. Ca. 142 ; 
Jtbdkins V. Atherton^ 3 £. A B. 987 ; 
Morgan y. Jonesy 8 Exch. 128 ; Trus- 
coU r. Latour, 9 Exch. 420 ; Ball v, 
Sootson, Id. 238 ; see Haddrick y. 
Bidopy 12 Q. B. 267. As to sigDing 
judgment of nonsuit, see argument in 
Taylor y. Ne^eldy 4 £. A B. 467. 

(n) This is called trial by proviso. 
SeeO. L Proc. Act, 1862, s. 116 ; B. 0. 
Tt, v^,42 ; 2 Wms.Saund. 836 a, n. (6). 


(o) Why the proceedings mentioned 
in the text were thus borrowed from 
Courts of equity, is set forth in the C. 
L. Commissioners’ 2nd Report. 

(p) Christopherion y. LotingOy 83 L. 
J., C. P., 121 ; Herschjkld v. Clarhe, 
11 Exch.*712. 

(q) C. L. Proc, Act, 1854, s. 50; 
Forihaw y. Lewisy 10 Exch. 712 ; 

T. Zygomaloy 4 £. A B. 484 ; Adams 
Y. Llogdy 3 H. A N. 351 ; Fray y. 
Fiiu^ 1 H. A N. 468. 


DiscoYery 
and insnec’ 
tion of docu* 
ments. 
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which, previous to the passing of the 14 & 15 Viet. c. 99, he 
might have obtained a discovery by filing a bill, or by any 
other proceeding in a Court of equity (r). 

2. The Court or judge may, in certain cases, order the 
plaintiff with his declaration, or the defendant with his plea 
(or either of them at any other stage of the suit, by leave 
granted by the Court or a judge) to deliver to the opposite 
paiiy (if liable to be called as a witness) interrogatories in 
writing upon the matters relating to the action as to which 
discovery may be sought, and these interrogatories must be 
answered on affidavit ; and further, the Court or judge may 
order an oral examination, before a judge or master, of any 
party whose affidavit appears insufficient {s). The application 
for an order to exhibit interrogatories must be founded upon 
an affidavit of the party proposing to interrogate, and of his 
attorney or agent Such affidavit (or affidavits) must gene- 
rally state that the party interrogating “ will derive material 
benefit ” from the discovery wliich he set^ks, and '' that there is 
a good cause of action or defence upon the merits ” (t). And 
if the application is made on the part of the defendant, it must 
further state, '' that the discovery is not souglit for the purpose 
of delay.” The cases cited below will show how these several 
enactments have been apjdied in various instances (i/). 


(r) See 14 & 15 Viet. c. 99, s. 6; 
Ulocard v. Inclosure Commissioners, 
«L'C., 4 E. & B. 329 ; Owen v. Nickson, 
30 L. J., Q. B., 125 ; Chartered Bank 
of India, v. Rich, 32 L. J., Q. B., 
300 ; Oomm v. Parrott, 3 C. B., N. R., 
47 ; Londem Gas Light Co. v. 'Vednj 
of Chelsea Parish, 6 C. B., N. 8 ., 411 ; 
Colman v. Trueman, 3 H. ^ N. 871 ; 
Collins V. Yates, 27 L. J., Ex., 150 ; 
Temperley v. Willett, 6 E, & B; 380; 
Metropolitan Omnibus Co. v. Hawkins, 
4 H. AN. 146 ; Thompson v. Itohsoii, 
2 H. & N. 412 ; Wright v. Morrey, 11 
Exeb. 209. Until tbe paeging of the 


2nd C. L. Proc. Act, tbe above pro- 
vision was available in comparatively 
few cases. See Hunt v. Ilewett, 7 
Exch. 236; Rayner v. AUhustn, 2 L. 

M. & P. G05 ; and C. L. Com, 2nd 
Rep. pp. 34, 35. As to tbe right of 
inspection, independently of the statute, 
see Bluch v. Oompertz, 7 Exeb. 70, 
71 ; Shadwell v. Skadwtll, 6 C. B., 

N. S., 679. 

{s) Turk v. Syne, 27 L J,, Ex., 64. 
(0 Croomes v. Morrison, 6 E. & B. 
984. See Cdade v. North Eastern R. 
C., 12 C. B., N. S., 350. 

(u) C. L. Proc. Act, 1854, sects. 61- 
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Previous to the trial, the important duty devolves upon Evidence; 

the litigants of preparing evidence in support of the case « 

upon which each intends to rely. This will be either docu docu- 

mentary. 

mentaiy or oral. Documentary evidence may be adduced 
at the trial either on admission or by proof. Either party 
may call on the other '' by notice (v) to admit any document, 
saving all just exceptions ; and, in case of refusal or neglect 
to admit, the costs of proving the document shall be paid by 
the party so neglecting or refusing, whatever the result of 
the cause may be, unless at the trial the judge shall certify 
that the refusal to admit was reasonable and no costs of 
proving any document shall be allowed in general, unless 
such notice be given. 

If a document be not admitted it must be proved ; unless 
— as in the case of a deed thirty years old — it proves it- 
self ; and it is now unnecessary to call the attesting wit- 
ness to prove any instrument, to the validity of which 
attestation is not requisite, and such instalment may be 
proved by admission or otherwise, as if there had been no 
attesting witness thereto (a?).” Should any document required 
for evidence by either party be in the possession of his adver- 
sary, notice should be given him to produce it. If, again, it be 


57 ; Rew v. HutchinSy 10 C, B., N. S., 
829 ; Zychlinshi v. MaUlh/y Id. 838 ; 
Wolverhampton New Water Worke Co, 
V. Hawksfordy 5 C. B., N. S., 703; 
Edwards v. Wakefieldy 8 E. & B. 402 ; 
Whateley v. CrowiCTy 6 E. & B. 709 ; 
Croomes v. Morrisony Id. 984 ; Horton 
V. Rotiy 2 H. & N. 249 ; Robson v. 
Crawley y Id. 766 ; Chester v. Wortleyy 
17 C. B. 410; S, (7., 18 C. B. 289 ; 
BirdY, Malzyy 1 C. B., N. a, 310 ; 
TetUy y. Eastmy 18 C. B. 643 ; Moor 
y. RoheHSy 2 C. B., N. a, 671 ; Scott 
y. Zygomaloy 4 E. & B. 483; S, C.y 
24 L. J., Q. B., 129 ; Martin y. ifm- 
mingy 10 Exch. 478 ; but «ee James 
y. Bamsy 17 0. B. 696; ThiU y. 


Leasky Id. 704 ; Osborn v. London 
Dock Co.y 10 Exch. 698; and Tupling 
y. Wardy 6 H. & N. 749, are com- 
mented on in Bartlett y. Letcisy 12 C. 
B., N. a, 249 ; Judgm., Reg. y. Boyes, 
1 B. & S. 829 ; May v. ffawkinSy 11 
Exch. 210. Befusing to answer or in- 
sufficiently answering interrogatories is 
punishable as a contempt of Court 
by attachment. Turk y. SynCy supra, 
note (s) ; Von Hoff y. Hoerstery 27 L. 
J., Ex., 299, 

(v) C. I*. Proc. Act, 1862, s. 117. 
See form of notice to admit B. 0. Pr. 
reg. 29. 

(ar) C. L. Proc. Ac^ 1864, s. 26. 
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in the hands of a third party, its production may be enforced 
by a subpoena duces tecum. 

attendance of a witness to give oral evidence is pro- 
cured by serving him with a subpoena ad testificandum. 
The mode of doing this and the liability of witnesses neglect- 
ing to attend when duly summoned, will be found stated in 
Books of Practice, to which the reader must here be refeiTed. 
It should, however, be noticed, that, if a witness is unable to 
attend personally, provision has been made by statute for his 
examination upon interrogatories or otherwise {y). When 
the inability to attend arises by reason of the residence of the 
witness in India or the British colonies, he may be examined 
where he resides by the local tribunals (a writ in the nature 
of a mandamus ” having been issued to tliem for that pur- 
pose (z ) ), or by a commission appointed by the Court or a 
judge where the suit is pending (a). The latter mode of 
examination under a commission may be ordered, indeed, 
and pursued, in respect of other places out of the jurisdiction 
of the Court, besides those just referred to ; and if witnesses 
are ivithin its jurisdiction a commission may also be thus 
employed, when it seems to the Court or a judge that the 
circumstances of the case justify such a course. The depo- 
sitions, having been taken, are filed in the Master’s Office (6), 
a,nd become a record of the Court, and may be read at the 
trial as evidence in the cause. 

Record The Nisi Prius record, which is a copy of the issue (c), 
must also be made up before going to trial. This is the au- 
thentic account of the suit up to the date of the trial, by 
which alone the judge can be guided as to the questions in 
dispute, and it must be duly ‘‘ delivered to the proper officer 

(y) 1 Will. 4, a. 22, b. 1, extending (a) 1 Will, 4, c. 22, s. 4; Fam- 

18 Geo. 3, c 63. See C. L. Proc. Act, worth v. Hydt, 14 C, B., N. S., 719. 
1854, 88. 61-67. (5) R. G. Pr., reg. 88. 

(z) 13 Geo. 8, c. 68, and 1 Will. 4, (o) Ante, p. 192, n (Jb), 

c. 22. 
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of the Court in which the cause is to be tried ” (d). Assum- 
ing that all preliminaries (some of which it is not necessary 
here to describe) have been performed, the cause is set down, 
and will be duly called on, in its proper turn, for trial at Nisi 
Prius (e). 


4. The Trial at Nisi Prius, 

Unless the judge by consent of the parties undertake to 
try the issues of fact (/), or unless the matters in dispute be 
referred to arbitration or decided in a summary manner (gr), 
the action is now before the tribunal appointed to dispose of 
it, viz., the jury and the judge. It is the duty of the sheriff, 
to summon, upon a precept issued to him by the judges (h) 
of assize, jurors for the trial of all is.sucs, civil and criminal, 
which may come on for trial at the assizes. Formerly, the 
jurors in civil suits were merely the witnesses who spoke from 
their own knowledge, or as they had been taught and told, 
with reference to the facts in issue — so that what the country 
knew, the country testified. If, for instance, a deed was 
pleaded, the witnesses named in the attesting clause were 
summoned upon the jury, because they w^ere the persons 
whose evidence, being already recorded, was deemed essential 
to a decision of the case. So, w^hen an estate was created by 
parol, and the names of the persons w^ho heard the declara- 
tions were ascertained, they w^ere ordered to be on the panel ; 
and, acting on the same principle in other cases, the sheriff 
followed the direction of the wTit, and returned the names of 
the good and lawful men by whom the truth could best be 


(d) C. L. Troc. Act, 1852, s. 102 ; 
and see Sched. to R. Q. Pr., No. 2. 

(e) Cottam v. Banksy 1 B. C. C. 
802. 

(/) C. L. Proc, Act, 1854, s. 1 ; 
Andrewes v. EUioU, 6 B. & B. 338. 
to) 0. L, Proc. Act, 1854, s. 8. 


(h) C. L. Proc, Act, 1852, as, 104- 
113. The precept to the Sherifb of 
London and Middlesex is issned by a 
Judge of one of the Superior Couits of 
Common Law. And see C. L. Proc. 
Act, 1854, 8. 59. 
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Opening the 
case. 


known : — in other words, he selected the parties who hap- 
pened to be best cognisant of the facts, those, for instance, 
who had seen the peaceable possession of the demandant of 
land, and the unlawful entry upon it of the intruder. Such 
methods of deciding civil controversies were, indeed, well 
adapted to a state of society, when the actual possession of 
land was the most usual and important point which could 
come before a jury, and when all transactions by wliich the 
right of property was acquii’cd had every possible publicity. 
But the neighbouring freeholders or inhabitants of a district 
were ill competent to declare the truth, when they were 
called upon to give their verdict concerning questions arising 
out of transactions, which were gradually withdrawn from 
their notice, as the social system grew more refined, and 
became more complicated (i). Hence, during the earliest 
ages of our judicial history, juries w^re selected for the very 
reasons which would now argue their unfitness, viz., their 
personal acquaintance w ith the parties and the merits of the 
cause ” (A'). 

The jury summoned to try the cause are sworn to give their 
verdict according to the evidence, and either party has at this 
juncture the opportunity afforded him of challenging either to 
the array or to the poll ( 1 ). 

The jury being sworn, the case is opened by the plaintiff 
or defendant (as may be) in person or by counsel making a 
statement as w^ell of the purport of the pleadings on the 
record as of the evidence which it is proposed to offer in 
support of them. The right to begin devolves most com- 
monly upon the plaintiff, in virtue of the rule that he on 
whom the burden of making out the affirmative of the issue 
lies — in other words, the party against whom, if no evidence 

(t) Palgr. Orig., Auth. of King’s (0 As to the different modes of chaU 
Cottnc., pp. 53-65, longing, see 1 Chitt. Arck. Pr., 11th 

(h) Note to MoHyn y. Pdbriga$, 1 ed., pp. 483 et seq., 8 Bla. Com. p. 
Smith, L. C., 6th ed., 607. 368. 
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were offered on either side, the verdict would pass (m), — is 
entitled to begin. 

Assuming that the plaintiff begins, and that the case has order of 
been duly opened, his counsel calls evidence in its support, 
which is then summed up by a second address to the jury (n), 
unless it be previously announced that evidence is to bo 
offered on the other side. In this latter event, the second 
speech of plaintiff’s counsel is deferred until the evidence 
thus announced has been laid before the Court, and summed 
up by the defendant’s counsel. Thus it will be perceived 
that where evidence is offered for the defendant, tne party 
beginning has the general reply — that is, the opportunity 
afforded him of commenting on the whole case, as well on his 
own evidence as on that of his opponent. 

The evidence on behalf of the defendant is in like manner 
first stated by counsel, then adduced, and afterwai'ds summed 
up by him in his turn, although of course if he do not offer 
evidence, his sole duty will be to comment on that of the 
other side (o). 

During the trial, it is within the pronnee of the presiding 
judge to rule as to (or to reserve for future consideration) all 
questions of law which present themselves. Upon him de- 
volves the duty of deciding as to the admissibility of evi- 
dence (p), the allowing of amendments in the record (^), 


(m) Huclcman y. Femie, 3 M. & W. 
505 ; Allen y. Cary, 7 E. & B. 464 ; 
C. L. Com. 2nd Bep., p. 18. 

(n) Hodges v. Ancrttwi, 11 Exch. 
214. 

(o) C. L. Proc. Act, 1854, s. 18. 

(j>) Tattersall y. Feamleyf 17 C. B, 

868 . 

(q) C. L. Proc. Act, 1852, s. 222 ; 
0, L. Proo. Act, 1854, b. 96. See 
Garrard y. OuibiUi, 11 C. B., N. S., 
616 ; S, C., 18 Id. 832 ; Banco di 
Torino y. Hamburger^ 2 H. A G. 330 ; 
Holden y, Ballantyne^ 29 L, J., Q. B., 


148 ; St. Losky v. Greeny 9 C. B., N. 
S., 370 ; Roles y. DaviSy 4 H. & N. 
434 ; May y, Footnery 5 S. A B. 505 ; 
Brennan v. Howardy 1 EL & N. 138 ; 
Saunders v. BatSy Id. 402 ; Carpenter 
y. Parker y 3 C. B., N. S., 206; 
Wkkens y. Steely 2 C. B., N. S., 488 ; 
Mwgan y. PikCy 14 C. B. 473; FF*7- 
hin V. Reedy 15 C. B. 192 ; Ritchie y. 
Van Oelder, 9 Exch. 762 ; Buclcland 
y. Johnsony 15 0. B, 145 ; Edvoarde y. 
Hodg^ 15 C. B. 477 ; per PoUotA^ 
C. B,, Emery y. Webstery 9 Brch. 246. 
Ab to amenduienta upon' ft triftl by 
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^rovincd 

jui7. 


Special 

verdict 


Directingr 
and reserr- 
ing leave to 
enter ver> 


permitting adjournments of the trial (r), adding pleas (s), and 
various other matters which may incidentally occur in the 
course of the cause. It remains, further, for the judge to 
‘ sum up ’ and explain to the jury the whole of the evidence 
which has been adduced, with a view to their delivering their 
verdict on the issues presented. by the record for their deter- 
mination. 

Although in theory it is the office of the jury to deliver 
their verdict on all the issues of fact raised by the pleadings, 
yet in practice, where these issues are numerous, or the 
evidence before the Court is complicated and difficult in its 
legal application, the direction of the judge will not only 
assist the juiy in the elucidation of the evidence and its 
connection with specific issues, but it will virtually determine 
— as indeed it ought to do — how these latter are to be found 
and entered on the record. That the jury may persist in 
finding on any issue contrary to the expressed opinion and 
direction of the judge, is undoubtedly true ; but if this should 
subsequently be made apparent (in a mode which will be 
presently explained) to the Court in banc, the verdict might 
be set aside as being against evidence, or peiverse. The 
jury, however, are usually content to exercise the discretion- 
ary power confided to them, subject to and in accordance with 
the advice or suggestions proffered by the judge. 

Another important point to be here noticed is, that, under 
the direction of the judge, the jury may return a special ver- 
dict, in which the facts of the case are found, and may leave 
the Court subsequently to pronounce as to the legal effect 
and signification of such verdict. 

Again, as in the exercise of his authority to mle on matters 
of law at the trial the judge frequently directs a nonsuit or a 


record, see Noble v. Chapman^ 14 C. (r) C. L. Proc. Act, 1854, s. 19. 

B. 400 ; Hunter v. Emmuel^ 15 C. B. («) Mitchell v. Crawweller^ 13 C. B. 

^0. 237. 
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verdict for either party to be entered (Q, without calling on 
the jury to interfere ; so he may reserve for the consideration 
of the Court in banc a point which, if then decided by him, 
would determine the verdict (u). To do this, the consent of 
the party in whose favour the opinion of the judge inclines, 
must be obtained ; but if the other side have leave to bring 
the question subsequently for argument before Jhe Court, 
then, according to the determination of the Tatter tribunal 
thereon (who deal with it as the judge at Nisi Prius might 
have dealt with it had he been so pleased), the verdict or 
nonsuit will, according to leave reserved, be entered or set 
aside (x). A ' nonsuit,’ just alluded to, occurs when a plain- 
tiff withdraws (y) from the contention at Nisi Prius, either 
because he is satisfied that he cannot then support his case, 
or upon the judge expressing his opinion (z) that the action 
is not maintainable. It remains, indeed, notwithstanding 
the opinion so judicially expressed, witliin the discretion of 
the plaintiff himself, to submit to be nonsuited (a ) — a course 
which it will in general be pmdent to adopt, inasmuch as if 
the verdict, in deference to the judge’s direction to the jury, 
be against him, his right of action would be barred ; but 
should he be only nonsuited, he may re-assert his claim at . 
some future time. \ 

Further, a bill of exceptions may be tendered at the trial 
to the judge by either side, if dissatisfied with his direction 


(0 See Allen v. Car?/, 7 E. & B, 463. 

(«) See Siordet y. Kuq/nski, 17 C. 
B. 251 ; Earner v. Smith, 1 Jur., N. S., 
1025. 

(x) As to carryiDg the decision of the 
Court into error, see C. L. Proc. Act, 
1854, s. 34. Only those points made 
at the trial can be argued either on ap> 
peal or in the Court below : per Cole- 
ridge, J., and WiHiavM, J., CuthbeH 
V. Cummingi, 11 Exch. 405. 

iy) “At common law, the subject 
has a right to be nonsuited at any stage 


of the proceedings he may please, and 
thereby to reserve to himself the power 
of bringing a fresh action for the same 
subject-matter per Parke, B., Outk- 
icaiie y. Hudson, 7 Exch. 3S1. 

{z) Harman v. Johnson, 3 Car. & 
K. 272 ; Briers v. Rust, Id. 204. See 
Hutchins Y. HollinguHMTth, 7 Moo. P. 
C. C. 228. 

(a) See Alexander y. Parker, 2 C. 
k J. 138 ; Coi'sar y. Reed, 17 Q. B. 
540 ; per Parke, B., Standiffe v. 
Clarke, 7 Exch. 446. 
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Certificate 
as to costs. 


Jury dis- 
charged, 
when. 


in point of law to the jury, or with his ruling as to the admis* 
sibility and legal effect of evidence in the case. This bill of 
exceptions, when tendered, the judge is bound to seal (6), that 
the matter therein stated (having been first attached to the 
record, and thus made part of it) may be submitted to a Court 
of error (c). 

To the judge also appertains the duty of granting or with- 
holding in certain cases his certificate as to costs ; the effect 
of which under various provisions of the County Court Acts 
has been already adverted to (d). Other statutes also, under 
certain circumstances, impose upon a successful plaintiff the 
necessity of obtaining from the judge at Nisi Prius a certifi- 
cate, to enable him to recover costs. Of such statutes, some 
of the more important are below cited (e). It may be re- 
membered, also, that the extra costs of trial by a special 
jurj^ (/) are thrown upon the party applying for it, whatever 
the verdict may be, unless the judge certifies that the case 
was one suitable to be so tried. 

Further, it is within the discretion of a judge at Nisi 
Prius, under particular circumstances, to discharge the jury 
from giving any verdict, as where they cannot agree therein, 
and the judge sees fit to excuse their so doing — the barbarous 
alternative being, to compel unanimity by keeping them in 
duress '' without meat, drink, or fire — candle-light only 
excepted” (^). 


(h) Black V. JoneSf 6 Exch. 213. 
See Neteton v. Boodle^ 3 C. B. 795; 
Earl of Glasgow v. Hurlct a/nd Camfsie 
Alum Co., 3 H. L. Ca. 25. 

(c) 13 Edw. 1, c. 31, B. 11 ; Money 
r, Leach, 3 Burr. 1742. See also C. 
Lu Proc. Act, 1864, sa. 34-42. 

(cQ Ante, p. 70. 

(e) See C. L. Proc. Act, 1860, s. 34 ; 
8 A 4 Viet. c. 24, 8. 2 ; 7 A 8 Geo. 4, 
e. 29, 8. 75.; 7 A 8 Geo. 4, c. 30, a. 
41 ; 10 Geo. 4, c. 44, 8 . 41 ; 16 A 17 


Viet. c. 107, 88. 313*322. See also 
Gray on Costs, Chaps, i. and viii.-xiv. 

(/) As to tiying by a special jury, 
see R. G, Pr., n*. 44-47 ; C. L. Proc, 
Act, 1852, 88. 104-115; C. L. Proc. 
Act, 1854, 88. 58, 59. 

{g) See C. L. Com., 2ad Rep,, pp. 
6 - 8 . 

A juror 18 aometimes withdrawn by 
the consent of both partiea. 

As to the efifect of withdrawing a 
juror, see per PoUockf C. B., Oibb$ t. 
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The verdict, having with the judicial assistance above indi- 
cated been delivered, is by the associate shortly minuted on 
the back of the record (h), after which the successful party (if 
not prevented by proceedings presently to be noticed) will be 
entitled to sign judgment (i), with a view to issuing execu- 
tion thereon. And with respect to the time within which 
these steps may be taken, it is enacted, that “ when a plain- 
tiff or defendant has obtained a verdict in term, or in case a 
plaintiff has been nonsuited at the trial in or out of term, 
judgment may be signed (k) and execution issued thereon 
in fourteen days, unless the judge who tries the cause, or 
some other judge or the Court, shall order execution to issue 
at an earlier or later period, with or without terms (Q. 

Execution is founded upon a record, and is levied under 
the authority of a writ issued out of the Coui*t in which the 
record is (m), and directed to the sheriff of the county wherein 
it is to be executed, the object being to obtain thereby, 
either directly or indirectly, satisfaction of the debt or damages 
for which judgment has been signed (n). The ordinary writs 
of execution are, 1. Fieri facias ; 2. Elegit ; 3. Capias ad 
satisfaciendum. 

1. The writ of fieri f acids commands the sheriff to cause to Fieri fociaa 
be made, of the goods of the judgment debtor, the sum reco- 
vered in the action, together with interest thereon from the 
date of the judgment being entered ; and on the return day of 
the writ to have the same in court, together with the m*it and 

Ralph, 14 M. & W. 805 ; per Lord to the Postea: Id. p. 523. 

Abiinger, C. B., t. Thoma*, 2 {k) Ptwins v. Ltihhridgty 4 H. & 

M. & W. 37-38. N. 418. 

(A) This, when formally drawn up {1) R. Q. Pr., r. 57 ; C. L. Proc. Act, 
and indorsed on the record, is called 1852, s. 120. 
the PoBtea, {m) 2 Wms. Sannd. 37 a (2). 

(f) When the ooets are taxed and (a) C. L, Proc. Act, 1852, a, 121. 

inserted on the PobUo, the final judg- The mode of proceeding to execution 

meat is sidd to be signed: 1 Chitt. againstoompaniee and their shareholders 

Arch. Prao. llth ed., p. 52L This is will be found in lindlej on Partnership, 
done by the Master affixing an official Book II., Chap. 3, s. 4* 
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the manner in which it has been executed (o). Under this 
writ, the sheriff may seize all the goods and chattels, moneys, 
notes, cheques, bills, specialties, and securities for money (p) 
belonging to the defendant at the time of the writ being deli- 
vered to the sheriff, with the exception of wearing apparel (g), 
and (in a qualified degree) certain agricultural produce (r) ; 
the levy of goods and chattels, moreover, being made subject 
to the claim (if any) of the landlord of the judgment debtor 
for a year s rent (s), and to some other claims which need not 
here be particularised. 

Eiegit 2. The writ of elegit has been much extended in its opera- 

tion by the 1 & 2 Viet. c. 1 10 {t). It is employed to obtain 
satisfaction from the land as well as the goods of the judg- 
ment debtor, as may be seen from the form {u) of the writ, 
which recites the recovery of the judgment debt, and that the 
judgment creditor '' chose to be delivered to him all the goods 
and chattels” of the judgment debtor in the sheriff's baili- 
wick, — ‘‘ except his oxen and beasts of the plough (x), and 
also all such lands, tenements, rectories, tithes, rents, and 
hereditaments,” including those of copyhold tenure, as the 
same judgment debtor (or any trustee on his behalf) is in 
possession of or has disposing power over to exercise for his 
own benefit — on the day when the judgment was entered up 
or any time afterwards, until the debt and interest thereon 

(o) See forms of the writ in Sched. & B. 59. 
to R. G. Pr., Nos. 1-6. (r) 50 Geo. 3, c. 50 ; and see 14 & 

(jp) As to charging Government 15 Viet. c. 25, h. 2. As to property of 
Stocks, Ac., in which the judgment bankrupts, see 12 & 13 Viet. c. 106. 
debtor is interested, see 1 & 2 Viet. c. («) 8 Ann. c. 14, s. 1. 

110 ; 3 & 4 Viet. e. 82 ; Taylor v. {t) This writ was hrst given by 13 

Turnbull, 4 H. & N. 495. Edw. 1, c. 18. The 29 Car. 2, c. 3, 

(q) See 8 A 9 Viet, c, 127, b. 8 ; 1 subsequently enlarged the effect of the 
A 2 Viet. c. 110, s. 12. As to attach- above statute. See generally, as to the 
ment of debts, see C. L. Proc. Act, writ of elegit, the notes to Underhill v. 
1854, 88 . 61-67 ; Johnson v. Diamond, Devereux, 2 Wms. Saund. 68. 

11 Exch. 73 ; Holmes v. Tutton, 6 E. (u) See R. G. Pr. Sched., Nos. 9-14. 

A B. 65 ; Tilbury v. Broum, 30 L. J., (x) Keen ?. Priui, 4 H. A N. 286, 

Q. Ky 46 ; Baynard v. Simmons, 6 £. 
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should be liquidated ; and the writ then commands the sheiiff 
to cause the above-mentioned goods and chattels to be deli- 
vered to the creditor at a reasonable price, and also all (y) 
the lands, &c., referred to in the wi*it (z). 

As regards the goods and chattels upon which execution 
is to be levied under a writ of elegit, a jury must be em- 
panneled to make inquisition of and appraise them ; and if 
their value be insufficient, then the lands are delivered over 
by the sheriff to the execution creditor (a). The writ, with 
the inquisition, is then returned to the Court out of which it 
issued. 

3. The writ of capias ad satisfaciendum (b) commands the 
sheriff to take the body of a judgment debtor, and him safely 
keep, to satisfy the creditor the amount of the judgment debt. 
This mode of execution cannot be enforced when the judg- 
ment debt does not exceed 20i. exclusive of costs (o). It 
must, however, be borne in mind that certain classes of per- 
sons are privileged from arrest under this process {d). 

Besides the above ordinary wits of execution, some others 
less frequent in practice must be enumerated. 

The writ of levari facias issues with a view to obtaining 
satisfaction of the judgment debt out of the lands and 
chattels of the judgment debtor. Except in the case of 
outlawry, however, this writ has been almost wholly super- 


(y) Before the 1 A 2 Viet. c. 110, 
only a moiety of the debtor's land was 
thus subject to execution. Estates tail, 
trust and other estates were also not 
liable under the writ of elegit, see 2 
Wms. Saund. 11 (17). 

(z) As to how the writ of elegit 
affects property purchased or mortgaged 
without notice, see 2 A 3 Viet. c. 11. 
See also the provisions of 23 A 24 Viet, 
c. 33, with regard to the necessity of 
registering the writ of execution or pro* 


cess on judgment, in order to bind a 
bon4 fide purchaser or mortgagee of 
estates of a judgment debtor. 

(a) 2 Wms. Saund. 68 g, 

(b) See the forms of the wiit iu 
Sched, to R. G. Pr. 15-22. 

(c) 7 A 8 Viet. c. 96, s, 67. See 2 
Wms. Saund. 68 6 ; Eolbert t. Starkey^ 
4 H, A N. 125. 

(d) As to privilege, see 1 Chitt. 
Arch. Pr., 11th ed., p. 682 et seq. 


Capias ad 
satisfacien- 
dum. 


Levari 

fiscias. 
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Extent. 


Exocntion 
upon re- 
vived judg- 
ment 


Kcw triaL 


seded by that of elegit, and it need not therefore here be 
further noticed. 

The writ of extent is issued for the purpose of enforcing 
execution on behalf of the Crown. The practice and learning 
in regard to it, which cannot here be discussed, may be 
collected from the authorities below cited (e). 

At any time within six years from the recovery of a judg- 
ment in a personal action, if the parties thereto are living, 
execution may issue thereon (/), ‘‘ But where by reason 

either of lapse of time,’' '"or of a change by death or other- 
wise of the parties entitled or liable to execution” (gr), a 
revival of the judgment, before execution can issue upon it, 
becomes necessary, such revival may be effected under the 
provisions of the C. L. Proc. Act, 1852 (gf), by suing out a 
WTit of revivor or by suggestion made upon the roll 

When execution has been levied in any of the modes 
above indicated (A) — and its validity remains unquestioned — 
the final results of a personal action are, so far as may be 
practicable, attained, and the ordinary procedure therein is 
brought to a close. 


5. Proceedings hy Motion or in Error, subsequent to Verdict 
K either plaintiff or defendant in an action be dissatisfied 


with the result of the trial, it is 
a new trial, a rule absolute for 

{e) See Edwards v. Reg. (in error), 

9 Exch. 628 ; S. (7., Id. 32, cited 
per Car. Wright v. Mills, 4 H, & N. 
491, 493, 494 ; 3 BU. Com. p. 420 ; 
West on Extente ; Planning Exch. Pr. 
Bk, !• 

(/) C. L. Proc. Act, 1852, s. 128. 
ig) Id. 88. 128-131. 

(4) Attachment of debt of garnishee 
may be made under 0. L. Proc. Act, 
1854, 88. 61-67. Jonet t. Tk(mp$m, 


competent to him to move for 
which may be granted by the 

E. B. & E. 63 ; Dresser v. Johns, 6 
C. B., N. S., 429; Innes v. The East 
India Company, 17 C. B. 851 ; iVcio- 
man v. Rook, 4 C. B., N. S., 485; 
Turner ▼, Jones, 1 H. & N. 878 ; 
Hartley ▼. Shemwell, 1 B. & S. 1« 

The Judge may exercise bis diAoretion 
in refusing to interfere in proceedings 
to attach debts. See 0. h, Proc. Act, 
1860, 88. 28*31. 
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Court on any of the following grounds : — if evidence material 
to the verdict during the progress of the trial was either 
improperly received or rejected (i) ; if the Judge has mis- 
directed the jury (k), or omitted to direct them at all (1) on 
some point of law relative to the case, or was disqualified by 
reason of pecuniaiy interest in the subject-matter before the 
Court (m) ; if the successful party (n), or officer of the Court (o), 
or the jury (p) have been guilty of gross misconduct; if a 
mistake has been made in entering the verdict (q ) ; or if the 
damages awarded by the jury be glaringly excessive (r) or 
palpably insufficient (.!^). It is also deemed good ground for re- 
quiring that the issues should be submitted to another jury, if 
it is made out that the verdict was obtained by 'surprise’ (Q, 


(i) Doe d. Wehh v. Langfield^ 16 
M. & W. 497 ; Hughes v. Hughes^ 15 

M. k W. 701 ; Crease v. Ban'ctt^ 1 
Cr. M. k R. 909. See Cattlin v, 
Barhetf 5 C. B. 201 ; Ferrand v. 
Milligan^ 7 Q. B, 730 ; Bosanquet v. 
Shortridge^ 4 Exch. 099 ; Siiivdt v, 
Roberts^ 5 D. & L. 460. 

{h) Per Memley J., Ecusi Anglian R. 
C. V. Lythgoe^ 10 C. B. 726 ; per 
Parl'f, B,, Pennell v. Aston^ 14 M. & 
W. 415 ; Iluchnan v. Fern ley 3 M. A 
W. 505 ; Elliott v. So%Uh Devon R, C"., 
2 Exch. 725 ; see Clarke v. Arden, 16 
C. B. 227. See per Mam^ld, C. J., 
Fentwm, v. Pococh, 5 Taunt, 195, 196. 

Afl to new trial on the ground of im- 
properly directing a nonsuit, see per 
Lord Lyndhurst, C. B., Alexander v. 
Barker, 2 Cr. k J. 133. 

{1) Hadley v. Baxtndale, 9 Excl^. 
841 ; Oee, app., Lancojskirt and York- 
ehire R, ( 7 ., resp., 6 H. A N. 211. 
See Robinson v. Oleadow, 6 Bing. N. 
C. 156. 

(m) Dimes v. Grand Jtmelion Canal 
Co., 8 H. L. Ca. 759 ; and see WU- 
Hams V. Gt^t Western R C, 8 H. & 

N, 869. 


(n) Coster v. Merest, 2 B. A B. 272. 

(o) Bentley v. Fleming, 3 B. & L. 23. 

(p) Stralcer v. Graham, 4 M. A W. 
721 ; per Lord A 6i7?^cr, C. B,, Moi'ris 
V. Vivian, 10 M. A W. 140, See 
Standewick v. Hopkins, 2 D. A L. 502 ; 
Ramadge v. Ryan, 9 Bing. 333 ; Hall 
V, Poyser, 13 M. AW. 600 ; Allum v. 
Boultbee, 9 Exch. 738 ; Vasie v. De- 
IwvaL, IT. E, 11. See Cooling v. 
Great Northern R. C., 15 Q. B. 486 ; 
Cooksey v. Haynes, 27 L. J., Exch. 
371. 

<9) Roberts v. Hughes, 7 M. A W. 
899 ; Raphael v. Bank of England, 
17 C. B. 161. 

(r) Creed r. Fisher, 9 Exch. 472. 
See Masters t, Barnwell, 7 Bing. 224 ; 
Price V. Severn, 7 Bing. 316, and cases 
there cited ; Rolin v. Stevxsrd, 14 C. 
B. 395. 

(a) RxHutrds ▼. Rose, 9 Exch. 218; 
Chambers ▼. Cavdfidd, 6 East, 244. 
See Apps t. Day, 14 C. B. 112 ; Ttdd 
V. Douglas, 5 Jur., N. S,, 1029 ; 
Mostyn v. Coles, 7 H. A N. 872 ; post, 
Bk. II., Chap. 6. 

(#) Per Mamie, J., Hoare t. Stiver- 
/ool,9C. a 22 ; ArnsHnr, Evans, 214. 
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App^ on 
motion for 
new tnaL 


or that new evidence, discovered subsequent to the trial, is now 
available to the applicant, or that the verdict was procured 
and obtained by perjury and conspiracy (u), or was manifestly 
against the weight of evidence, or was perverse {x ) : and gene^ 
rally upon satisfying the Couii) that there has been a miscar- 
riage of justice remediable by a new trial {y), it will be granted 
to the applicant who moves for it in time ( 0 ) either absolutely 
or upon such conditions as may seem equitable (a). It must 
always, however, be remembered, that wl)ilst it is a principle 
with our Courts that failure of justice should be corrected 
and its perfect administration be secured (b), yet another 
important object, which legal tribunals must not lose sight 
of, is that causes should be determined and determined 
finally ” (c). 

Important provisions with respect to motions for new trials 
have been introduced by the C. L. Proc. Act, 1854? (d), which, 
inter alia, enacts that upon the hearing of the motion the 


& Gr. 430 ; Edger r. Knapp, 5 M. & 
Gr. 753. 

(m) ThurUU V. Beaumont, 1 Bing. 
339. 

{x) Havdcins r. Alder, 1 8 C. B. 640; 
Gurney v, Wornersley, 4 E. & B. 133 ; 
Harrison v. Fane, 1 M. & Gr. 550 ; 
Honeyman v. Lewis, 23 L. J., Kxch., 
204. See C. L, Proc. Act, 1854, s. I, 
Ad fin. 

(y) Williams v. Evans, 2 M. & W. 
220 ; AUum v. Boulthee, 9 Exch. 738; 
Honeyman y. Lewis, ubi supra ; Fox 
▼, (Xifton, 9 Bing. 115 ; Benett v. 
Peninsular and Oriental Steam Boat 
Co., 16 C. B. 29; C. L. Proc. Act, 
1854, «. 31. 

{z) R. G. Pr., rr. 60-54 ; Harrison 
r. Great Northern R. B. 542 ; 

Watkins r. Packman, 14 C. B. 419; 
Black r, Jones, 6 Exch. 21 3« 

As to costs of a new trial, see 0. L. 
Proc. Act> 1854, s. 44 ; Evan* ?. Ro- 


binson 11 Excb. 40. 

(a) In Hughes v. Hughes, 15 M. & 
W. 704, Aldei'son, B., says: “The 
granting a new trial, strictly speaking, 
is in the dipcretioti of the Court : al- 
though the Court reguJatcs its discretion 
as nearly as poesible by the rnles appli- 
cable to bills of exceptions.’’ But see 
C. L. Proc. Act, 1854, g. 85. 

(5) See per Lord Kenyon, C. J., Cal- 
craft Y. Gibbs, 5 T. K. 19 ; per Mam- 
field, C. J., Svnnnerton y. Marquis of 
S/aJfurd, 3 Taunt 232 ; Gibson r, 
Muskett, 4 M & Gr. 160, 171. 

(c) Per WilUs, J., Great Northern 
R. G. V. Mossop, 17 C. B. 140; citing 
the maxim, Ne lites sint immortales 
dum litanies sunt mortalea. 

{d) See 88. 31, 33, 86-42, 45 ; E. G. 
Pr., rr. 50-54. See JOrayson r, Ats» 
drews, 10 Kxch. 472 ; Qumey t* 
Womersley, 4 B. A B. 188 ; Evans 
Robinson, 11 Exch. 40, 
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Court may direct oral examination of witnesses and other 
evidence to be produced (e), and an appeal is given in certain 
cases from the ruling of the judges sitting in banc (/). Fur- 
ther, whenever a Court of Appeal may be thus referred to, 
it may give such judgment as ought to have been given in 
the Court below, and may adjudge payment of costs, and 
order restitution ( g). 

When the rule for a new trial is applied for, the motion is 
frequently conjoined with one to enter a verdict or nonsuit 
pursuant to leave reserved by the judge (h) at the trial ; for 
the Court will sometimes see fit to grant the former in 
preference to allowing the latter course to be taken. 

The object of moving for a venire or trial de novo (i) is 
the same as that of moving for a new trial An important 
distinction, however, between an award of a venire de novo 
and a rule for a new trial appears to be, that the former is 
always founded upon some irregularity or miscarriage ap- 
parent upon the face of the record, whilst the latter is more 
commonly an interference by the Court in the discretionary 
exercise by it of a species of equitable jurisdiction for the 
purpose of relieving a party against a latent grievance (fc). 
Thus, when claimable at all, a venire de novo can be claimed 
of right and unconditionally, as if it appears on the record 
that challenges to the jiiiy have been improperly allowed or 
disallowed (i), or that the verdict is in itself imperfect (m), 
or when the damages are VTongly given with reference to 


(e) C. L. Proc. Act, 1854, ss. 46-49, 
(/) Sects. 84-42. Bee Withers v. 
Parker, 4 H. & N. 810 ; S. C., 5 Id. 
726; Levy v. Green, 2S L. J., Q, B., 
819. 

There is no appeal firom the judgment 
of the Court of Exchequer on a motion 
for a new trial in a revenue case : Att.* 
Otn. y, Sillem, 83 L. J.. Ex., 92 ; S, 
0., in Dom. Proc., 4 New Rep., 29. 

(g) 0. L. Proc, Act, 1854, n, 41, 


42 ; and see C. L. Proc. Act, 1860, 
88. 4-10. 

{h) Ante, p. 201. 

(») C. L. Proc. Act, 1852, s. 105. 

(1) Gould V. Oliver, 2 M. A Gr. 
238, n. ; per Aldtrson, B., Hughes t. 
Hughes, 15 M. & W. 704 ; Ywmg ▼. 
BillUer, 8 H. L, Ca. 682. 

(l) R. T. MdmondSf 4 B. A Aid. 
47L 

(m) Witham v. Lewie, 1 Wils. 48. 

r 


Venire de 
novo. 
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Arrest of 
judgment. 


Judgment 
non ob- 
stante ve- 
redicto. 


the breaches alleged (n), or when a mis-trial has occurred by 
a wrong person being placed on the jury at the trial of the 
cause (o). 

A trial de omvo may also issue from a Court of eiTor if its 
decision on a bill of exceptions {p) is in favour of the party 
who has tendered the bill, -and error may now at once be 
brought “ upon an award of a trial dc vovo by any one of the 
superior Courts, or by the Court of error” (q). 

Although the result of the trial be not disturbed by any of 
the proceedings already indicated, the successful plaintiff is 
not altogether sure of enjoying the fruits of his success. 
There yet remains to the defendant an opportunity of moving 
in arrest of judijment ; whilst the plaintiff (/•), on his part, 
if his adversaiy has secured the vc'rdict at the trial, may 
apply to the Court for judgment non ohstanU veredicto ; 
resort to a Court of eiTor being also open to the defeated 
party. 

Judgment will be arrested, when, upon the face of the 
record, it appears to the Court that the plaintiff has no right 
to recover. 

Judgment non obstante veredicto, on tlie other hand, is 
given by the Court where the defendant, by his ])leading, has 
confessed the cause of action, whilst the matter which he lias 
pleaded in avoidance is insufficient for the pui’pose (s*). But 
if either plaintiff or defendant move the Court in tlie manner 
just specified, it is now competent '‘for the party, whose 
pleading is alleged to he defective, by leave of the Court, to 
suggest the existence of the omitt(‘d fact or facts, or other 


{n) Leach v, Thomas, 2 M. & W. 
427 ; Qotdd v. Oliver, ubi sup. n. {k) ; 
Emhlin v. Dartnell, 1 2 M. & W. 830. 

(o) Doe d. Aahhurnham v, Michael, 
16 Q. B. 624 ; Muirhead v. Evans, 6 
Exch. 447. 

(p) Ante, p. 201. 

(q) C. L. Proc. Act, 1864, s. 43. 
SoeR. G. P1.,Y. 24. 


(r) Rand v. Yauyhan, 1 Bing. N. 
C. 767 ; Ret), v. Darlintjton School, 6 
Q. B. 682. 

(«) As to when judgment non ob- 
Btante and repleader are respectively ap- 
propriate, see per Abbott, C. J., Lam- 
bcrt V. Taylor, 4 B. & Or. 162 ; ante, 

p. 161. 
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matter, which, if true, would remedy'* (Q the defects, and 
the suggestion may then be pleaded to and tried in like 
manner as the issue in an ordinary action (u). 

The proceeding to error is now a step in the cause ” (x), Proceeding* 
brought with a view to reversing the judgment previously 
entered up, and must be taken according to the provisions 
of the C. L. Proc. Acts (y). En'or is either in law or in 
fact (z ) : — 

Error in law may be maintained (a), if, on the face of the j^rin 
record, the judgment appears not to be the legal consequence 
of the pleadings — as where the declaration (6), by reason of 
any substantial defect therein,, is insufficient to support the 
action ; or, again, if the proceedings in other respects are 
shown on the face of the record to be erroneous — as where 
the execution awarded is not the legal consequence of the 
judgment, or where the cause below was coram non 
judice (c). 

Error in fact must be substantiated by affidavit (d) showing 
that the party against whom the judgment has been given 


(i) C. L. Proc. Act, 1852, s. 143; 
Manley v. Boycott 2 E. & B. 46. 

(u) See the C. L, Proc. Act, 1852, 
as. 144, 145; R. G. Pr., r. 50. 

{x) C. L. Proc. Act, 1852, a, 14S. 
By this section the writ of error is 
abolished. “Error,” says Lord Coke, 
“lieth when a man is grieved by any 
error in the foundation, proceeding, 
judgment, or execution. . . But without 
a judgment, or an award in the nature 
of a judgment, no writ of error doth lie 
. . . and that judgment must regularly 
be given by Judges of record, and in a 
Court of record : ” Co. Litt. 288. b. 

(y) C. L, Proc. Act, 1862, ss. 146- 
167; 0. L. Proc. Act, 1864, ss. 82, 
36, 43. See R. G. Pr., rr. 64-69. 

(*) See generally as to error, the 
notes to Jcuiua ▼. Cowar, 2 Wms. 


Saund, 100. 

(а) As to the Court in which error is 
to be tried, see 11 Geo. 4 & 1 Will. 4, 
c. 70 ; 1 Chitt. Arch. Pr. 11th ed., 
p. 549. The ultimate Court of appeal 
is the House of Lords. 

The proceedings in error must be 
brought generally within six years after 
judgment is signed : C. L. Proc. Act, 
1852, 88. 146, 147. 

(б) When the declaration is insuffi- 
cient to maintain the action, the error 
is called common; in other cases it is 
called special error. 

(c) As to where error may be as- 
signed instead of suggested and the 
mode of pleading, see C. L. Proc. Act, 
1862, 8. 162 ad fin. 
id) C. L. Proc. Act, 1852, a, 168, 

p 2 
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was not properly before the Court — as, for instance, that, 
being an infant, he appeared by attorney (e). 

If the grounds of enw appear 'frivolous, the Court or a 
judge upon summons may order execution to issue ” (/) ; and 
if the proceedings in error are taken contrary to the agree- 
ment of parties (g) or against good faith, or in any case where 
they will not properly lie (/?), a Court of error has power “to 
quash them. Execution will not be stayed or delayed by 
proceedings in eiTor or supersedeas thereupon without the 
special order ” of the Court or a judge, unless sufficient bail 
be given by the appellant as .security to his adversary to 
prosecute the proceedings in error with effect, and also to 
satisfy and pay (if the said judgment be affirmed or the 
proceedings in error be discontinued by the plaintiff therein) 
such sum of money and costs as have been or may be ad- 
judged due in respect of the judgment recovered, and all 
costs and damages to be awarded for tlie delaying of exe- 
cution (2). The statutory provisions here referred to, to- 
gether wdth the ample powers of amendment Qc) which the 
Courts of law now possess, and the rules as to costs in error, 
protect, to a great extent, parties who have been successful 
at the trial from being on insufficient grounds deprived of 
the fair result thereof ; at the same time, to facilitate the 
correction of defects which have really occurred in a cause, 
it is enacted tliat Couils of enor may in all eases “ give such 
judgment and award such process as tlie Court from which 
eiTor is brought ought to have done witliout regal'd to the 
party alleging en*or ” (/). 


(e) Jackson v. Marshall^ 4 E. A B. 
669. See Dick v. Tdhauseny 4 H. & 
N. 695. 

(/) a L. Proc. Act, 1552, s. 160. 
See R. a PI., r. 27. 

(ff) Gairard v. Tuck, 8 C. B. 258. 
(h) C. L. Proc. Act, 1852, e. 156. 
1 Chitt. Arch. Prac., 11th €(L, p. 
551. 


(i) C. L. Proc. Act, 1852, s. 151 ; 
Jamet v. Cochrane, 9 Exch. 552; R. 
O. Pr., r. 110. 

(k) Wilkinson t. Sharland, 11 Exeb. 
33. This authority ahowi, that the re- 
cord may be amended op to the day of 
the sitting in error. 

(l) C. L. Proc. Act, 1852, s. 157. 

A« to restitotion by writ of scire 
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Proceedings in error being thus applicable in those cases Audita 

1 1 *1 1 -1 1 . querela 

only where either party has committed such mistakes as 
above specified during the progress of the suit, there yet 
remains a possibility of injustice being done to a defendant 
against whom judgment has been given, by enforcing it when 
he has become possessed subsequently thereto of a good 
defence to the action. Under these circumstances such de- 
fence, whether legal (m) or equitable (n), is allowed to be set 
up by way of auditd quereld (o). The writ of audita 
querela, however, has been seldom employed in modem 
times Q;), the object in view being more conveniently (g) 
attained by motion ; and indeed a defendant, in order to 
avail himself of a writ of audita querela, must now procure 
a rule of Court or order of a judge (r) before it can be 
issued. 


Sect. II. — Suit in the County CouH. 


The practice of the county courts, as at present consti- Practice of 

^ . the county 

tuted, is reflated by various statutes, the more important court-huw 

^ o j i constltutod. 

of which are mentioned below (.s), and by rules made in 
respect of all important particulars in pursuance of the 


facias after a reversal in error, see C. 
L. Proc. Act, 1852, s. 132. 

{m) 3 Bla. Cora., p. 406. 

{n) C. L. Proc. Act, 1854, s. 84. 

(o) *‘An audiiA querel& is a writ to 
be delivered from an unjust judgment or 
execution by setting them aside for 
some injustice of the party that ob- 
tained them, which could not be pleaded 
in bar to the action Bac. Abr. tit. 
And. Quer. See Com. Dig. And. Quer, 
Turner v. Davies^ 2 Wms. Saund. 137, 
a. and notes thereto, and 147, n, 1. 

(p) Dearie v. Ker, 4 Kxeb. 82; 
Newton v. Jiewe^ 7 M. & Q. 834 n. (a). 
See WilUamt v. JRoberts, 1 L. M. & P. 


381 ; Sutton v. Biehop, 4 Burr. 2283. 
{q) Plevin v. IlemhaU^ 10 Bing. 26. 
(r) R. G. Pr., r. 79. 

W 9 k 10 Vict. c. 95; 12 & 13 
Tict. c. 101 ; 13 & 14 Viet. c. 61 ; 15 
& 16 Viet. c. 54 ; 17 & 18 Viet. c. 16; 
19 & 20 Viet. c. 108 ; 21 & 22 Vici. 
c. 74 ; 22 k 23 Viet c. 57. 

As to the jurisiliction of the county 
court generally, ante, pp. 59 et seq. There 
are many statutes in force which relate 
to the jurisdiction and practice of 
county courts in particular caser, as 
to which see Broom's Prac. C. C., 2nd 
ed.| app. 2. 
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Particiilars 
of demand. 


Cotmse of 
pleading. 


The hear-* 
ing. 


19 & 20 Viet. c. 108, 8. 32. The general principles which 
govern the practice of the superior Courts of common law 
may also be applied at the discretion of the judges of the 
county courts to proceedings therein (t). 

The suit in a county court is commenced (^t) by plaivt, 
upon entry whereof a summons to appear is issued to the 
bailiff of the Court {x), to be by him served on the defendant 
ten clear days at least before the holding of the Court at 
which it is returnable {y). To the summons must be annexed 
a copy of the plaintiffs particulars of demand, in those 
cases where they are required {z). 

• There are no written pleadings in a suit in the county 
court ; but if any one or more of certain defences are in- 
tended to be set up, notice thereof, unless the plaintiff 
consent to waive it, must be given to liim. These defences 
ai*e Infancy, Coverture, the Statute of Limitations, and 
discharge under any Statute relating to Bankrupts (a). All 
other defences are available to the defendant at the trial, 
whether by traverse or confession and avoidance, without any 
formal joinder of issue. When no jury has been impannoled, 
the judge himself determines matters as well of fact as 
of law ; but a jury may be summoned on the requisition 
of either party to the suit, as matter of right, whenever 
the amount claimed exceeds £o ; and in any case where 
such amount does not exceed £5, the judge may, on the 
application of either party, order the action to be tried 
by a jury {h). 

Assuming that both parties to the suit appear, the judge, 
either with or without a jury, as the case may be, proceeds 


(/) See Chinn t. Bulltn^ 8 C. B. 
447. 

(tt) 9 & 10 Viet. c. 95, 8. 59, asd 
r. 83. 

{x) E. 11. 

(y) 9 & 10 Viet. c. 95, 8 . 59, and r. 
44. Ab to the mode of aervice gene' 


rally, see Broom’e Prac. C. C., 2nd ed., 

p. 122. 

(z) See rales 35-37 ; Howard t. 
Remer^ 2 £. & B. 915 ; SmUh v. 
Dmiglas, 16 0. B. 31. 

(а) 9 & 10 Viet. c. 95, a. 70. 

(б) Id. 8. 70 ; and see rr. 77-80. 
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to hear the cause. If neither counsel nor attomies attend, 
the judge must endeavour to elicit from the parties and their 
witnesses (whose attendance is procured by summons (c) ), 
such facts as will enable him to determine the question or 
questions in dispute. When the case is closed on both sides, 
the judge, if unassisted by a jury, decides both on fact and 
law ; but, if assisted by a jury, he will direct them in point 
of law, whilst they decide upon the facts. Judgment is then Judgment 
given for the plaintiff or defendant — unless, indeed, the 
former be nonsuited — and entered on the minutes of the 
Court. The judge also directs the mode of pajment (which 
in certain cases may be by instalments), of any sum to which 
he may find the plaintiff entitled (d). The costs of the 
action abide the event, unleas the judge shall otherwise 
order, and execution may issue for the recovery of any such 
costs in like manner as for any debt adjudged in the said 
Court "(c). 

The judgment, when entered up (/), may be enforced by Execution 
execution against the goods, or in certain cases by the com- 
mitment of the defaulting party. Execution against the 
goods is le\iable by writ oi fieri faciiUi; and it may be 
worth notice, that the wearing apparel and bedding of the 
judgment debtor or his family, and the tools and imple- 
ments of his trade, to the value of £5, are protected from 
seizure (g). 

Execution against the person may l>e obtained on ;sum- 
(c) 9 & 10 Viet. c. 95, »8. 85-S7. 418. 

{d) 19 20 Viet. c. 108, 8. 45 ; and {g) 9 & 10 Viet. c. 95, ss. 94, 90 ; 

r. 110. 8 & 9 Viet. c. 127, s. 8. 

(e) 9 & 10 Viet. c. 9.5, s. 88. With respect to execution generallj, 

When an order has been made for the see Broom’s Prac. C. C., 2nd ed., Pt. 2, 
debt to be paid by instalments, execu- c. 6. An action in a superior Court 
tiou will not issue till after default in does not lie on a judgment of a county 
payment of an instalment ; and it may court : Bcrhflty v. Eldtrkirk, 1 & & B. 
then issue for the whole sum due : Id. 805; Austin ▼. MUU, 9 Kxch. 288. 

See Moreton v. Holt, 10 Kxch, 707, 

(/) Fewina v. Lclhbridgt, 4 H. A N. 
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mons, where default is made in complying with the order of 
the judge for payment of the money recovered (^). 

Kevir trial. competent to either party, dissatisfied with the 

verdict or decision of the case, to apply for a new trial, 
which the judge may in his discretion refuse, or order upon 
such terms as he shall think reasonable (i). 

The mode of removing a cause from the jurisdiction of 
the county court to that of a superior Court, is by writ of 
certiorari (/•). Tiie right of so removing a cause exists at 
common law, but conditions have been annexed by statute 
to the exercise of the right in the cases of county court 
litigation. By the 9 & 10 Viet. c. 95, a cause may be thus 
removed when the debt or damage claimed exceeds £5, by 
leave of a judge of one of the superior Courts, if the cause 
shall appear to him proper to be so removed, and on such 
terms as he shall deem fit to impose (/). But even if the 
claim in the county court do not exceed £5, it may, under 
the 19 & 20 Viet, c. 108 (7><), be removed by certiorari to a 
superior Court, if such Court or judge shall deem it desir- 
able that the cause be tried there, and if the party applying 


(^) See 9 & 10 Viet. c. 95, sa. 98, 
99 (a« modiSed by 22 & 23 Viet. c. 57, 
H. 101, 103). 

The power of a County Court Judge 
to imprison on default, is barely touched 
upon in the text, as the expedience of 
maintaining it is now under the con- 
sideration of the legislature. 

That part of the 102Qd sect, of the 
9 & 10 Viet. c. 95, which enacted that 
no protection granted by any Court of 
Bankruptcy or Insolvency should be 
arailahle to discharge a defendant com- 
mitted by order of a County Court 
Judge, was repealed by 19 & 20 Viet, 
e. 108, 8. 2 ; Copeman v. Aoae, 7 E. k 
B. 679. 

(i) Rttlet 128, 129 ; Jones v. Jones, 


5 D. & L. 628 ; JRohinson v. Lenaghan, 
2 Exch. 337 ; Sparrow v. Reed, 5 D. 
k L. 633; Ely v. Moult, 5 Exch. 918; 
Mossop V. Great Northern R, C., 16 C. 
B. 580 ; In re Carter, 24 L. J., Q. B., 
141. 

(X*) See Broom’s Prac. C. C., 2ud 
ed.. Ft. 3, Chap. 5. 

As to costs where the action is re- 
moved by certiorari, see Peny v. i?en« 
nett, 14C. B.,N. S., 402. 

{1) S. 90 ; 13 A 14 Viet. c. 61, s. 
1 6 ; Box v. Green, 9 Exch. 503 ; 
Symonds v. Dimsdalc, 6 B. A L. 17 ; 
Mungean v. Wheatley, 6 Exch. 88, 
98 ; Moreton v. Holt, 10 Exch. 707. 
{m) Sect. 38. 
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for the writ, shall give the security required by the Act (ti)^ 
and comply with the conditions imposed by such judge in 
the exercise of his discretion. One of the usual grounds for 
granting the writ is, that difficult questions of law will arise 
in the suit (o). 

If either party to a suit in the county court, when the 
claim is for a sum between £20 and £50, or when jurisdic- 
tion is given by agi'eement (unless the right of appeal is 
specially excluded also by agreement (jp ) ), is dissatisfied with 
the determination or direction of the said Court in point of 
law, or upon the admission or rejection of any evidence {q)y 
such party may appeal from the same to any of the superior 
Courts of common law at Westminster (r). Before, however, 
the appeal is allowed to be prosecuted, sufficient security 
must be given by the appellant {s). 

In tlie foregoing pages has been exhibited a brief sketch 
of the ordinary course of procedure connected \rith a suit in 
the county court, — a subject which must be pursued in detail 
by reference to Books of Practice. Here the present chapter 
is brought conveniently to a close, and I shall next proceed 
to inquire as to some Extraordinary Remedies permitted to 
an aggrieved party, or afforded under peculiar circumstances 
by our Courts of law. 


(n) See Re Young v. Bromptony 
Watencorls Co,y 1 B. k S. 675. 

(o) See Reet v. 7 Kxch. 

51 ; Parlcer v. Briitol and Exeter R, 
C,y 6 Exch. ]84 ; Longhotiom v. Long- 
hottoniy 8 Exch. 203, 20S. 

(;>) 17 k 18 Viet. c. 16, e. 1. 

(j) Cawfeg v. FurneUj 12 C. B. 291 ; 
East Anglian R, C. t . Lyihgofy 10 
0. B. 726 ; 8, C., 2 L. M. & P. 221 ; 
Templeman t . IlaydoHy 12 C. B. 507 ; 
Cuthbertson t . Parsansy Id. 804 ; 
Clarke ▼. Staneliffsy 7 Kxch. 439. See 
Foster t. Green, 6 H. & N. 793. 

(r) 18 k 14 Viol e. 61, t. 14, u 
altered by 15 & 16 Viet e. 54, a 2. 


See 19 k 20 Viet. c. lOS, s. 68 ; Harris 
V. Dreesman, 9 Exch, 4 85; Mayer x, 
Burgess, 4 E. ^ B. 655 ; In re Hack- 
ing V, Let, 29 L. J., Q. B., 204 ; 
London and North Western R. C. 7, 
Dunham, 1 8 C. B. 826. 

{s) 13 & 14 Viet, e, 61, a. 14 ; sec 
rr. 139-150; Daniels t. Ckardey, 11 
C. B. 739. 

As to costs on appeal, see P. & N. 
a C. Pr,, 5th ed., 190, 

As to the appeal from a jadgment io 
respect of aetiona of replevin, proceed- 
ings in interpleader, and the recovery 
of small tenements, see 19 A. 20 VicL 
c. 103, s. 68. 
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CHAPTER V. 

EXTRAORMNARY REISIEDIES. 

Besides suit in a Superior Court of common law, or in 
the County Court, there are otlier remedies of an extra- 
judicial or eccentrical ” ((f) character, which are permitted in 
certain cases, and may here be treated of under the title of 
“Extraordinary Remeilies/’ Tliese are apjdicable for the 
redress of div'ers injuries which are “ of such a nature 
that some of them furnish, and otliers re((uire a more 
speedy remedy than can be had in the ordinary forms of 
justice” ((f), 

Erfrapordi- A wroiig luav, in Certain cases, Itc redressed, or its continu- 

nary reme- * 

ance be ]>re vented : 1. By the act of the jxirty injured (h ) ; 
II. By the mere ojxu-ation of law, independcuitly of the ordi- 
nary mode of procedure ; III. By the exercise of the extra- 
ordinary powei'b of the Court (c). 

Self defence. I. Under the first of the a]>ove tlirec classes falls tlie 
remedy by sdf-(hf(niC(\ which is founded on the riglit 
derived to us from the law of nature to reptd force l)y 
force. But although tlie law jK’rmits tliis to l>e done in 
certain cases, it behoves one who thus und(Ttakes his own 
protection, or that of hLs depmidt ‘uts, not to overstep the 

(a) 3 Bla. Cora., p. 3. the party injnred, which, when per- 

(h) As to ^bich see Eraiih's Deris, of formed, is a bar of all actions ujjon 
Ld. Mansfield, vol. 2, pp. 122-128. this account 3 Bla. Com., p. 15. 

(e) According to ancient authorities. Arbitration is giraerally the “judgment 
vnder the head of Extraordinary Rcme- or decree of persons elected by the par- 
dies sbonld be included accord and tics to arlstrate of the things submitted 
arbitration. Of which the former is to them Com. Dig. Arbitrament, 
defined to be “a satisfaction agreed (A). Bui see C. L. Froc, Act, 1854, 
upon between the party injuring and ss. 317. 
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bounds of moderation, nor use force exceeding in degree 
what may be necessary for effecting the end in view ; for, by 
so doing, he may perchance constitute himself an aggressor (cJ). 

Nor is the licence thus conceded restricted to a defence of the 
person merely ; for the rightful owner, in peaceable posses- 
sion of property, may defend such possession by force, and 
will be therein justified (c). 

Recaption is a remedy in certain cases given to a man Recaption, 
when he has been wrongfully deprived of his goods by 
another. “ If a man takes my goods and carries them into 
his own land, I may justify my entry into the said land to 
take my goods again ; for they came there by his owm 
act (/). But if it cannot be shown that my own goods so 
came there, the mere fact of their being on another man’s 
land will not justify my entering thereon and repossessing 
myself of my goods {(j). If, however, they are found on a 
common, in a fair, or at a jmblic inn, it is laid down that 
they may be lawfully re-seized by tlie rightful owner (/^). 

Besides the justitication tlius in certain cases afforded to 
one wlio enters upon tlie premises of another to repossess 
himself cd’ goods torti(»u.sly placed there, parties may simi- 
larly right themselves, withoiit resorting to law, under some 
other circumstances : for exann)le, in tlie case of fniit drop- 
ping from one man's tree on to the land of another, or of 
trees themselves falling thereon. In such case the owner of 
the fruit or of the trees may justify entering his neighlvour’s 
land to recover liLs projierty on the giound of accident si). 


(d) Sec 3 Blft. Com., p. 4 ; 1 Sklw. 
N. P., 12th ed., pp. 32 et seq. 

{e) Jadgm., K, v. 3 Ad. k 

E. 825. 

(/) Vin. Abr. TreapaKS, I. (o); Hur- 
ndge v. Nicholett^f 5 H. A N. 383, 
892. 

ig) Per Parke, B., Patrick v. Cole- 
rickp 8 M. A W. 486 ; AniAong ▼. 
Banegt, 8 Bmg. 186. 


(A) 3 nia. C'om. p. 4; per Pdfock, 
C. B., Burriilge v. SiehuhtU, 6 H. & 
N. 389. Sec Earl of Brutol ▼. iriT#- 
more, 1 B. & C. 514. 

(»| Per Tindal, 0. J., AntMong ▼. 

6 Bing. 192, commenting oo 
MitlcH T. Ilawery, lAich. 13 ; &ud 
Vin. Abr. Tres^^aa, H., a, 2., nnd L., 
a; Webh r, JBettvan, 3 Scott, N. R., 
987, n. 15. Ai to reeoTerj of loppings 
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This natural right of recaption, as it has been called (k), may 
justify an assault by the owner of goods to repossess himself 
of them when wrongfully in the possession of another {1). 

An entiy by the lawful owner upon lands and tenements 
of which another is in possession without right, is also in 
some cases permitted. There is no doubt that where one 
has taken or holds possession wrongfully of land, the lawful 
owner may make a peaceable entry thereon (ni), and, after 
notice, may eject with no unnecessary violence the tenant in 
possession. In Xewfon y. HarliiJid (v), an important point 
was raised in connection with the subject now before us, 
which, after three trials of the cause, and various arguments 
in banc, cannot yet be considered as finally and satisfactorily 
settled. The broad (piestion tliere discussed was, whether 
a landlord is liable in trespass ^\llo forcibly enters ujK)n 
the demised premises, and ejec^ts a tenant holding over 
after the expiration of his term. It is clear that a tenant 
holding over cannot treat the landlord \vho enters peaceably 
as a trespasser ; and if a landlord so enters, he may, after 
notice, eject wdth no unnecessary violence the tenant in pos- 
session, because tlie one is lawfully in possession, and the 
other, by continuing on the land after notice, is a trespasser. 
And notwithstanding some difference of opinion (o) upon the 
subject, it seems that, in an action of trespass, “ it is a per- 
fectly good justification to say that tlie plaintiff was in 
session of the land against the will of the defendant, who 


which necessarily fall on to the lands of 
another, see Yr Bk. 6 Edw, 4, fo. 

19, and Milltn v. Ilawtry^ ubi supra, 
(it) 3 Bla. Com , p. 4. 

{1) Blade v. Biggt, 10 C. B, N. 8., 
713 ; Smdk r. IVng/d, 6 11. & N. S21. 
8ee ChamberB r. Miller, 13 C. B., N. 
&, 125. 

(nt) Per Lord Kenyon, C. J., Taylor 
T. Cole, 8 T. R. 295, died per Lord 
JOenmtm, C. J., Uarvty ▼. Brydget, I 


Exch. 263. See judgra., R. v, Wilson^ 
3 Ad. & K. 824. As to what consti- 
tutes eviction, see judgm., Vpton t. 
Townend, 1 7 C. B. 30 ; FuniivaU v. 
Grove, 8 C. B., N. S., 490. 

(n) 1 M. k Or. 044. 

(o) Sec Newton v. Ilarland, supra ; 
per CreMwell, J,, Davie v. Barred, 
10 C. B. 825; per Parke, B., and 
Alder$<m, B., Harvey t. Brydgee, li 
M. k W. 437 ; 8, C, 1 Each. 26U 
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was owner, and that he entered upon it accordingly, even 
though in so doing a breach of the peace was com- 
mitted ” ( p). 

Again ; subject to the condition that no riot be committed 
by the act, a nuisance (<7) may be abated, i. e. removed by the 
party injured thereby, whether it be a private nuisance — 
such as the obstruction of an individuals ancient lights — or 
a piihliv nuisance, — as where a gate is placed unlawfully 
across the king’s highway (/•). It has been held, indeed, that 
notice must, under certain circumstances, be given, prior to 
abating a private nuisance, to the party on whose land it 
exists. Various authorities bearing upon this point are cited 
and reviewed in Jones v. Wtlliaiiu^ {s), 'where Po.rke, B., 
says, — '' It is clear that if the plaintiff himself was the 
original wrongdoer, by placing the filth (which was the 
nuisance in question) upon the locus in qvo, it might be 
removed by the j)arty injured without any notice to the 
plaintiff ; and so, possibly, if by his default in not performing 
some obligation incuml)ent on him — for that is his own 
WTong also ; but if the nuisance was levied by another, and 
the defendant succeeded to the possession of the locus in quo 
afterw'ards, the authorities are in favour of the necessity of 
a notice Ix^ing given to him to remove before the party 
aggrieved can take the law’ into his own hands.’" Further, 
the Court intimated an opinion that ** it miglit be necessary 
— in some cases whore thiTo was such immediate danger to 
life or health as to render it unsafe to wait^ — to remove with- 
out notice.” In v. FUzhovx (/), some material points 


(p) Per Parhe, B., ffarvty t. 
PtydgeSf 14 M. & W. 442 ; ju<lgm,, 
Btadti T. JIigg$, 10 C. B., N. 8., 721. 
8o6 PolUn V. Prewtr^ 7 C. B., N. S., 
871. 

{q) Po«t» Bk. ni. Chap. 8. 

(r) Judgm., Mayor of €olckt$iir 'w, 
Proohey 7 Q. B. 877, citing 8 Bis. 


Com., p. 5. 

{») 11 M. & W. 176 ; and aee Baiea'g 
ca$e^ 9 R«p. 53 b, 54 b, PenrmddocPt 
coMfy 5 Rep. 100 6 . ; Earl of LomtdaU 
T. 2 B. A C. 802 ; Morriee r, 

Baker^ 8 Bulat 198; ArUtt x, SUit, 
7 a lb C. 846. 

(f) 8 Q. E 757 (with whidi aoc. 


Abatement 
of private 
nolaatice. 
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in reference to the subject now under consideration were 
deteiTnined. The action tliere was in trespass; and the 
main question presented for discussion was, whether the 
defendant could lawfully pull down the plaintiff’s dwelling- 
house, he and his lainily being in it at the time, and the 
dwelling-house in question having been wrongfully erected 
upon a place over which the defendant had a right of com- 
mon, which was thus infringed ? In determining this ques- 
tion the Court observed, that a person who is injured by a 
private nuisance may, as a general rule, abate it; and 
within this rule the case of a commoner is included, so that 
he may abate a nuisance which interferes with his right, 
so far as may he iKKvssary fur its exercise. Nor does the 
nature of the l)uilding which may obstruct the exercise of 
the right seem material A house may l>e pulled down just 
as much as a bara or any other building. Does, then, the 
fact that individuals are in tlie Ijouse at the time in ques- 
tion, render the act of pulling it down unlawful ? Keasoning 
by analogy from the law of distress, it seems to do so. A 
horse on wh ich a man is riding, or tools which he is using , 
cannot be distrained, on ikccount of tlte immizient risk 
which there would be ot a breach of tlie peace taking place 
if^ such a Til stress were~ ])ermitted ; and surel y, it was 

argued, the risk of a breach of the j^eace is much more im- 
minent in the case of pulling down a house in which 
persons actually are (./)- An act done under such circum- 
stances would be specially calculateil to excite violence ; and 
the law wdU not |)eniiit any imui to ])ur.sue Ids remedy at 
such risk. 

Tlie decision just adverted to, w hich is one of some im- 
poitance, has been comnuuitixl upon, but never overruled. 

Jon€$ r. 1 II. A C. 1, G) ; 649. 

Dimes ▼. Pttlty, 15 q H. Coi, 2H:i ; (x) Bee Knapp v. London, Chatham^ 

Do/clnon y. 1 1 q. 13. 81*0. and Doi^r li, C, 2 H, A C. 212. 

(tt) PkUl V. Adamu^ 12 AU, A M 
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No very general principle, however, can safely lie deduced 
from it. It certainly would not be true to say that the 
rightful owner of land could not justify the forcible expulsion 
from it of a mere trespasser who had taken possession, or the 
pulling down of a house wrongfully built upon it by such a 
trespasser. It cannot be, that a mere stranger ac(|uires a 
title by intrusion, except where his p<^>ssession has continued 
during th(^ period prescribed by the Statutes of LimitatioiL 
In such a case the owner of the soil may enter, and, w ith a 
vi(‘w to ej('cting the tenant, pull down any liouse which he 
may have elected ther(», althuugli he be inhabiting it at the 
time (//), 

In the cnse of Pcrrij v. Fitzhmve, it wull be fo und that the 
})]ea of justification d id not contain any averment of notice 
U) \]\Q ] )l uintif!‘ ])r(»vious to the all e ged trespass . If there be 
such notice, that decision will not avjul as a precedent : for 
there is a w'i(l(‘ distinction betw’oon the case of parties 
siublenly coming t(j a <hvelling-lioiise in actual occupation, 
and without iiotici' or demand forcibly pulling it dowm, and 
tlic case ill which the occujiler has had ])revious notice, and 
lias bwn re<piest<‘d to naaove the building, but luts persisted 
in remaining in the hous{' with his family in defiance of the 
notice. In v. ir/Z/ouns’ it was expR^ssly held, 

that when* a house has lH‘en wrongfully built upon a com- 
mon, and olistructs tlu* <*njt*yment of tlie riirht cd' aunmon, a 
commoner may, after notice and request to the plaintift' to 
remove tlu* house*, pull it down, although Uio plaintiff is 
actually iiilmbiting it and jiresent thenum 

In regard to the abating of a jnfhlic nuisance, it is laid 
down (u), that “ if a new' g*ato be erected across the public 
highway, which is a common miistmce, any of the king's 
subjects passing that way ma3" cut it down and destroy 


Abataneot 
of public 
nuittikce. 


(y) Burlmgy, Bead, 11 Q. B. 004; 
Darifian B'Oton, Id, 800 . 


(1) 16 Q. B. 546, 

(a) 3 BIa. Com., p 3. 
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itemodics 
by oj>cratiou 
of law. 


it.** The cases below referred to (b), however, show that to 
justify a private individual in abating on his own authority 
such a nuisance, it must appear that it does him a special 
injury ; and he can only interfere with it as far as may be 
necessary to exercise his right of passing along the highway 
with reasonable convenience, and not because the obstruction 
happens to be there. 

Another “ case in which,’’ says Blackstone, “ the law allows 
a man to be his own avenger, or to minister redress to him- 
self, is that of distraining cattle (c) or goods for non-payment 
of rent or otlier duties; or distraining another’s cattle da- 
mage feasant, that is, doing damage or trespassing u})on his 
land ” (^7). The right of distress is also given to enforce the 
recovery of other “ duties besides those in the nature of 
debt ; — for examjjle, assessments ami rates uruler special 
Acts of Paiiiament ” (c). Into the mode of enforcing a 
remedy by distress in any of tlies<^ cases, it is not the object 
of this w^ork minutely to enter (/). 

IL Remedies by the more o]>eration of law — independent 
of the ordinaiy mcKle of procedure — are afforded when parties 
are so peculLarly circumstanced that for some reason they 
cannot appeal through the usual channels of justice for re- 
dress ; and “ the benignity of the law is such as, when to 
preser\"e the principles and gi'ounds of law it de})riveth a 
man of his remedy without his own fault, it will rather put 


ib) Z>im€8 T. Peticy, 15 Q B. 276 ; 
Bridyt v. Grand Junciim R. <7., 3 M, 
k W. 244 ; Davies v. ^fann^ 10 M. 
k W. 546 ; Mayor of Colchester v. 
Brooke, 7 Q. B. 389 ; Bateman v. 
Black, 18 Q. B. 870 ; Roberts v. Rose, 
38 L. J., Ex., 1. 

(c) Keen t. Priest, 4 H. N. 236. 
(<i) 3 BU. Com., p. 6. 

(c) Per Lord Mansjieid, C. Ball 
T, Harding, i Barr. 2426. To ihui 
right it tUied thtt of teblag a heriot 
oo behalf of the lord, and a vaii^ wreck, 


or eetray by the person entitled to it : 
3 F.la. Cora., p. 15. 

if) See Woodf. L. k T., 8th ed., 
Bk. 2, Clap. 11. 

The distinction between the **old 
eoramon law distressea, which weio ia 
nature of a nomine pfieiira, to compel 
payment ; " and such distresses, “ when 
the things distrained may immediati^ 
be sold by way of satisfaction *' or ext- 
ention, is pointed out by Lord 
fidd in Hutchins t. Ckambsrs, 1 B«ir. 
579. 
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hiiia in a better degree and condition than in a worse ’’(gr). 

These remedies are : 

1. By retainer — when a creditor is made executor or Retainer, 
administrator to his debtor ; under which circumstances the 
personal representative may retain out of the assets of the 
deceased the debt due to himself, in preference to paying 
other creditom whose debts are of equal degree with his 

own (A). 

2. By remitter — "'where he who hath the true property 
or jus proprietatis in lands, but Ls out of possession thereof, 
and hath no right to enter without recovering possession in 
an action, hath afterwards the freehold cast upon him by 
some subsequent, and of course defective, title. In this case 
he is remitted, or sent back by the operation of law to his 
ancient and more certain title ” (i). 

III. As a general rule, our Courts will not interfere on (Remedial 
motion to adjudicate between litigating parties 
which may by action at law be duly investigated (fc). AlMoti.m. 
motion indeed is very often ancillary or in some manner I 
incidental to a pending suit — it may arise out of — but can- 
not ordinarily be used as a substitute for — the remedy by 
action. To this nile there are, however, some exceptions. 

Thus, an attorney, being an oflScer of the Court and in that 
character amenable to its surveillance, may sometimes be 
compelled by motion in a summary way to do that, for the 
not doing of which an action would have lain, and he may 
also sometimes on motion bo punished for negligence (/). 

iff) Rac. Max., reg. 9 . iogs, 

{k) 1 Wm». Saand. 333, n. C ; /)« (/> Lonff ▼. Orti, 18 C. B. 610 ; Toar 

Tatm ▼. Shaw, 1 B. k AW. 664. ▼. XcctA, 1 0. B , N. R, 617 ; 

{$) 8 Bla* Com., p. 19. See Doe d. v. Binnsy 2 Bing. N. C. 625 ; Hawkimf 
Ihmiel y. Tfoodrqfe, 2 H. L. Ca. 811 ; y. Harwood, 4 Kxdi, 508; Cooper t. 

R C., 15 M. k W. 769 ; 10 M. a W. ^epkenoom, 21 L. Q. R, ?92; 

TkiMeraU y. 2Vfror, 7 Each, 161 ; and 

(4) Bui tee 0. L. Broe. Aot, 1860, tMaa cited Broom's Frao. yoL 1, pp* 

■« II, wlili regard to •ommarj elieq. 

dMon in oertain interpleader proceed* 

a 
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The jurisdiction exercised by the Courts in such cases 
depends upon the character assumed by the party against 
whom a complaint is put forth, so that it has been repeatedly 
held that the Court will not interfere summarily to compel 
payment of money or the restitution of deeds detained by an 
attorney, unless the deeds or monies were received by him 
in the character of attorney, or whilst acting as such for the 
applicant ; where,” says Lord TenterdeUy C. J. (m), '' an 
attorney is employed in a matter wholly unconnected with 
his professional character, the Court will not interfere in a 
summary way to compel him to execute faithfully the trust 
reposed in him (n). But where the employment is so con- 
nected with his professional character as to afford a pre- 
sumption that his character formed the ground of his em- 
ployment by the client, there the Court will exercise this 
jurisdiction,” In Re Hilliard (o), CohHdge, J., observes 
** that the Court does not interfere merely with a view of 
enforcing contracts, on which actions might be brought, in a 
more speedy and less expensive mode ; but with a view to 
securing honesty in the conduct of its officers, in all such 
matters as they undertake to perform or see performed, when 
employed as such, or because they are such officers.” 

To punish, by attachment, misconduct or disobedience in 
its officers ” would seem to be the main object for which the 


(m) Jte AitlnUj 4 B. & Aid. 49 ; £x 
parte Bodenham, 8 Ad. k B. 959 ; Re 
Lord CardrosSj 5 M. & W. 545. 

The Courts will, in some cases, pn 
eqmt^blis principles, iQter&re between 
an ^^toraej and bis articled clerk, to 
onisr the premium pai4 by the 
latter bt refonded whoUy or in part : 
Bg parfe 9 B. & C, 09} \ Mx 

1 Chijfe, ^ 694 J fW-te 
franikerd^ 3 B. 4^ AW? 207; /n re 
TJumpion, 1 Bzch. 864. 

(») In Re Blake, 80 L. J., Q. B., 32, 


Cockbum, C. J., states the rule ad* 
verted to supra thus broadly, “That 
when an attorney is shown to have been 
guilty of gross fraud, although it may 
not be such a fraud as may make him 
subject to criminal proceedings, and 
although the fraud was not eommitted 
by him while the relation of attnmty 
and client was subsisting, or in hie phn^ 
racter qf attorney,''^ his misoonduet trill 
he spmmarily punished. 

(O) 3 P? * 919. 
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Court interferes on motion (jp) in the class of cases refernd 
to. Indeed, the jurisdiction of a Court of law on motion, not 
merely over its officers, but generally, is essentially regulated 
by its discretion, in the exercise whereof an extraordinary 
remedy will sometimes be extended to an applicant, in pur- 
suance of the great principle, that " where there is a right 
there is a remedy ;** — sometimes it will be refused, viz., where 
private convenience is made to bend to general considerations 
of expediency or motives of policy. 

The extraordinary jurisdiction exercised by our legal tri- 
bunals in cases other than those above alluded to, is for the 
most part : 1, by writ of mandamus ; 2, by writ of injunc- 
tion ; 3, by writ of prohibition ; 4, by proceedings in the 
nature of a writ of quo warranto ; 5, by writ of certiorari ; 

6, on interpleader ; 7, by summary proceedings for the re- 
covery of possession of small tenements ; 8, by proceedings 
for the specific delivery of chattels ; 9, by criminal infor- 
mation ; 10, by writ of habeas coi-pus. 

1. The writ of ma'iidamua is termed a high prerogative | MaadMnu*. 
wiit {q) issuing in the Queen's name out of the Court ofj 
Queen’s Bench on special application made to it by motion. 

The writ commands those to whom it is directed to perform 
some specified duty (r). It is granted on the oath of the 
party injured, in all cases where he “ hath a right to have 
anything done, and hath no other specific means of com- 
pelling its perfoimance” (a) ; and also in soiiie cases y^here 
the pmthod of redress provided by the law is tedious or 

(p) Bee Thompion ▼. Chrdon^ 15 M. mna, p. 4 ; per Lord 0. J., 

k W. 510 ; Ex parie CUfton^ 5 D. P. y. CowU, 2 Burr. 865 j E, r. 

0. 218 ; Duneanr, Richmond, 7 Taunt. HtaXhcoU, 10 Mod. 54. 

891; Cottma r. /o^naon, 16 0. B. (r) 8 Bla. Com., p. jlO. 

589 ; (Tutf/ord r. Smc, 18 0. B, 871. (#) Ex parte Bird, 28 L. Q. B., 

See E. O. Pr.^ r, 8 ; Mewe r. Liopd, 22a See per Martin, B., Jfcjyjr of 
^2 0. B., M, 8., 409« Rockeeter r, Reg,, 27 L. J., Q. B., 

(}) Ab to the meaniiig of iha term 484 (in Krror); A C., 7 E A B. 

** prerogative” aa apidied to the writ 910, 
of MandamuB, aee lapping on Ma&da- 

Q 2 
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incomplete (Q ; the Court, however, will refuse to exert its 
extraordinary powers of redress by mandamus, where the 
ordinary remedy by action at law is adequate to enforce the 
legal right in question (u). And although a mandamus will 
be granted “ when that has not been done which a statute 
orders to be done,” it will not be allowed to go “ for the 
purpose of undoing what been done ” (a?). 

The proceeding by mandamus appears indeed to have been 
“ originally confined in its operation to a very limited class 
of cases aflfecting the administration of public aflfairs ; such 
as the election of corporate officers, the restoration of officers 
improperly removed, the compelling inferior courts to proceed 
in matters within their jurisdiction, or public officers to per- 
form duties (y) imposed upon them by common law or by 
statute, as to make a rate and the like ” (z). In more recent 
times, however, the applicability of the remedy in question 
has been extended, not merely to the cases first above men- 
tioned, but to some others. In the course of modem legis- 
lation, no session of Parliament occui*s in which Acts of Par- 
liament do not pass for making rail'ways, forming docks, 
building bridges, improving towns, and for carrying out an 
infinite variety of public works, for the most part to be done 
by joint-stock corporations or companies for the benefit of 


(t) See per Sir W. FolUtt, arguendo, 
Velty T. Burder^ 12 Ad. & £. 266, 
citing R, V. Buhop of Chester, 1 T.R. 
404 ; Frott v. Mayor, of Ckater, 
5 E. A B. 631 ; and R. v. Marquis of 
^afford, 3 T. R. 652, See Dr. A show's 
case. Burr. 2188*9 ; R. r. St. KcUhe- 
rinds Dock Co., 4 B. A Ad, 860 ; R, 
T, Severn and Wye R. C., 2 k Aid. 
646, commented on per Lord Denman, 
C. J., Rey. T. Oamhle, 11 Ad. A E. 
72. * 

(tt) Reg. T. BvU and Selby R, C., 6 
<J. B. 70 ; Reg, v. Hopkins, 1 Q. B. 
161 ; Meg, r, Chapier of St, PeteFs, 


Exeter, 12 Ad. A B. 612 ; Reg. r. 
Mayor, Ac , of Oxford, 6 Ad. A K. 
349; Rey. v. Bristol and Exeter R. C., 
3 RaiJw. Caa. 777. See Moffatt v. 
Dieksfm, 13 C. B. 643 ; Ex parte Over- 
seers of Dovmton, 8 E. A B. 866 ; Reg, 
y. Commissioners of Southampton, 1 B« 
AS. 6. 

(x) Per Lord Campbell, C. J,, 
parte Nash, 16 Q. B. 95. 

(y) See Mayor of Rochester r. Reg,^ 
fupra, n. (#); Reg. r, Mammaring^ B. 
B. A B. 474. 

(f) C. L. Com., 2nd Eep., p. 40. 
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shareholders. Now in almost every Act of this kind, pro- 
visions are to be found, which direct that the company shall do 
certain works for the benefit of individuals, ex. gr., makiug 
communications between lands intersected by works authorised 
by the Acts, substituting new buildings for others which have 
been necessarily removed, making roads and communications 
in lieu of old ones blocked up or injured,” and various other 
works of a similar character (a). In the event of non- 
compliance with these enactments, the individual who 
suffers detriment therefrom may resort to the remedy of 
mandamus. 

Further, the Court of Queen s Bench will in general exer- 
cise control over inferior courts by mandamus, when the 
latter, having jurisdiction, refuse to act (6) ; but the writ 
is never gi’anted on the ground that in any paiticular case 
the Court below has come to an unjust or improper conclu- 
sion (c). It is also sometimes issued in aid of legal pro- 
ceedings, as by ordering that a creditor of a company should 
be at liberty to inspect the register of the shareholders with a 
view tc his issuing execution against them (d ) — or by com- 
manding a clerk of a County Court to issue execution after 
judgment recovered (c), — or it may issue to the mayor and 


(a) C. L. Com., 2nd Rep., p. 40, 
where the reader will find the former 
practice relating to mandamus described. 

(b) Heg. T. Brown^ 7 K. & B. 757. 

(c) Beg, V. JuMticet of Woroeaier- 

ehirtt 8 E. A: B. 477 ; Sturgis ▼. /oy, 

2 B. A B. 740 j Beg, ▼. TTefcA, 2 £. A 
B. 857 ; Beg, v. Archbishop of Can- 
terbury^ 11 Q. B. 488 ; B^. y , Bletcher, 
2 B. A B. 279. See Ex parte Mawbg^ 
8 E. A B. 718. 

The 11 A 12 Viet e. 44, a 5, haa 
provided a procedure by rule, which may 
be employed instead of that by man- 
dainu% for the purpose of determining 
any question as to the legality or ille- 


gality of any official act, which a jnetice 
of the peace may hare refused to per- 
form : Beg. v. DevertUj 3 £. A B. 
874 ; Beg, v. Justices of Bristol^ Id. 
479, note. 

{d) Beg, v. J[krhyshirc, drc., <?o., 8 
B. A B. 784 ; Beg, t. Harrison, 9 Q. 
B. 794. 

(e) Beg, t. Flet^er, 2 £. A B. 279. 

When it is doubtful whether the act 
to be done in pursuance of a mandamus 
issued to a county court judge would 
not subject him to an action, the rule 
will not be granted ; Beg, r. Bowling, 
2 E. A B. 294. 
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Return to 
the writ 


assessors of a borough commanding them to revise the bur- 
gess list (/). 

It may be observed, that the writ, in the first instance, 
commands the party to whom it is addressed to do the act 
required, or to make a return thereto, by showing cause why 
he does not do it (g) ; and unless he does the act or succeeds 
in quashing the writ as being insufficient on the face of it, he 
must proceed in answer to the writ either by plea or demur- 
rer, — but if judgment is given against him, the Court then 
awards a peremptory mandamus, and, in cases of private 
injury, damages and costs (li). 

When a inle is applied for, asking that a writ in the alter- 
native shall thus issue, such a rule may be nisi only, or may 
be absolute in the first instance, and, if the Court shall 
think fit, it '' may bear teste on tlie day of its issuing, and 
may be made retiumable forthwith, whether in term or in 
vacation (/). 

A peremptory writ of mandamus may also issue after 
judgment recovered in an action of mandamus, founded upon 
the C. L. Proc. Act, 1854 (/»*). When under this Statute, 
“ judgment shall be given for the plaintiff’ that a mandamus 
do issue, it shall be lawful for the Coui*t in which such judg- 
ment is given, if it shall sec fit, besides issuing execution in 
the ordinary way for the costs and damages,” (in those cases 
where they are claimed in addition to the wiit of mandamus) 


(/) lUg, T. Mayor of RocKaUr, 7 
B. & B. 910. 

(g) See Reg, v. Commisnoneri of 
Southampiem, 1 B. & S. 5. 

(h) As to the costs of these proceed- 
ings, see Reg, v. Justices of Surrey, 9 
Q, B. 37 ; Reg, v. Harden, 1 B. C. 0, 
214 ; R^, r. South Rastem R, 0., 3 
H. L, Ca. 471. 

(i) C, L. Proc. Act, 1854, s. 76, 
Bj B, 17 f the provisioDs of the C. L* 
Pm; Acts, to ikr m tb^ are appli* 


cable, shall apply to the pleadings and 
proceedings upon a prerogatire writ of 
mandamus.'’ The other statutes, by 
which proceedings by mandamus are 
regulated, are 4 Anne, o. 16 ; 9 Anne, 
c. 20 ; 1 WUI. 4, c. 21 ; 6 A 7 Viet. c. 
67. By the last-mentioned stat., s. 2, 
a judgment in mandamus may be taken 
into a Court of error : see, for instazuM^ 
Reg, y. SaddUrs' Co,, 82 L J., Q. B., 
887. 

(k) Ante, p. 128. 
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also to issue a peremptory writ of mandamus to the defend- 
ant commanding him forthwith to perform the duty to he 
enforced (1 ) ; and a writ so issued will have the same force 
as a peremptory writ of mandamus issued out of the Court 
of Queen’s Bench, and in case of disobedience may be enforced 
by attachment ” (m). 

2. Of the writ of injunction also given to the superior i^junctioii. 
Coui-ts of Common Law by the C. L. Proc. Act, 1 854 (ti), I 

have already spoken (o). The proceedings in connection 
with it arc required to be the same as nearly as may be, 
and subject to the like control, as in an action to obtain a 
mandamus (p). 

3. The writ of prohibition issues out of a superior Court ProhibiUon. 
at Westminster (q), and is directed to the judge of an inferior 

Court, or the parties to a suit therein, or both conjointly, 
requiring that the proceedings which have been commenced 
there be either conditionally stayed or peremptorily stop- 
ped (r). The object of the writ is the keeping of the court 
to which it is directed within its proper jurisdiction (s), 
or to repress the assumption of autliority by any pretended 
court (i). 

The w’rit of nrohihilion, it is now settled, may issue to a ProhibWon 

. . toEcclesias- 

coulii ecclesiastical (w), where something is being done by it ticai court. 


(l) C. L. Proc. Act, 1S54, s. 71. 

(m) Id., s. 73. 

(n) Id., S8. 79*82. 

(o) Ante, p, 128. 

C. L. Proc. Act, 1854, e. 81. 

(q) Cora. Dig. Prohibition (B.) ; 
Anon., 1 P. Wme. 476 ; Bl^ickborough 
T. Davitf Id. 43. See 13 & 14 Viet, 
c. 61, «. 22. 

As to whether the granting of a pro- 
hibition ia ex debito jnstitiiD or disere* 
iionary, see Bao. Abr. Prohibition (B.). 

(r) Anon., 6 Hod, 808 ; Bee. Ahr. 
Prohibition (P.). 

(«) Com. Dig. ProhibiUon (0.) ; 


Salk. 552 ; lieg. v. ffetford, 29 L. J., 
Q. B., 249, which shows that prohibi- 
tion may issue to a Conit having cri- 
tninal jurisdiction . 

(f) Chambers T.Jenfiings, Salk. 553. 
(u) In earlier times, one of the main 
nses of the writ of prohibition was to 
restrain the jurisdiction of the Scclesi- 
astical Courts ; and the reader is re- 
ferred to Coke, 2nd Inst. tit. “ ArticuU 
Cleri” for the history of the disputes 
between the common law and eccled- 
asUcal courts, in respect of the prohi- 
biUons issued to the IgUer by the, 
former ; he will there also kam how it 



232 


EXTKAORDINARY REMEDIES. 


contrary to the general law of the land, or manifestly out 
of the jurisdiction of the court (x). 

Thus, if an ecclesiastical court '' meddle with a matter 
purely temporal '' (y), civil, or criminal (z), or with a wrong 
for which at common law there is a remedy (a), it oversteps 
its jurisdiction — and so where, either in the construction of a 
statute the spiritual court eirs, or where a suit therein is 
determined contrary to the riglit by the common law” (6), 
the remedy is by prohibition. This principle indeed of the 
pre-eminence of the common law is broadly laid down by 
Lord JEllenboroughy C. J., when he says, The Courts of com- 
mon law have in all cases in which matter of temporal nature 


bappcDS that the grounds for a prohibit 
tion against a spiritaal court (the prac- 
tice of which is founded on the civil 
law) are in some respects different from 
tboee upon which the writ is granted 
against other inferior courts. See per 
CoUmaiif J., Toft v. Rayner, 5 G. B. 
162. Many authorities as to granting 
this writ are collected in the notes to 
Exparit Tucker^ 1 M. & Gr. 619. See 
also HaUcLck v. Canihridye Unit , 1 Q. 
B. 593 ; Re Dean of Yorkj 2 Q. B. 1 ; 
Burder v. Veley^ 12 Ad. & E. 238 ; 
Ex parte Deniton^ 4 £. & B. 292 ; 3 
Bla. Com. 112 ; In rc Gm'ham v. 
Bithop of Exeter J 6 Excb. 630 ; S. €., 
10 C. B. 102 ; 16 Q. B. 62. 

The jurisdiction of the Ecclesiastical 
Courts has been greatly abridged by 
stats. 20 & 21 Viet. cc. 77 & 85. 

(x) Per Littledaley J., Ex parte 
Smyth, 8 Ad. k £. 724 ; per Talfourd, 
J., Ex parte Story, 12 C. B. 777 ; Vin. 
A hr. Prohibition (Q.). 

Where the judge of any inferior 
courts spiritual or temporal, is inte- 
rested in a cause, a prohibition will 
j'ssne to restrain him from hearing it. 
See Er parte Medwia, 1 K. & B. COO. 
See alto Reg, v. Juitieee of Hertford- 


shire, 6 Q. B. 753; Dimes v. Grand 
Junction Canal Co., 8 H. L. Ca. 759, 
{\j) As opposed to mere ^^spiritualia: 
— sic dicta quia nou babent mixturam 
temporalium 2 Inst. 488. 

{z) Bac. Abr, Prohibition (L.), 

{a) Galtzard v. RigauU, Salk. 652 ; 
Free v. Burgoyne, 5 B. A 0. 400 ; 
Townsend v. Thorpe, 2 LJ. Baym. 
1507. 

As to what was “ecclesiastical slan- 
der/* bee South V. Wood, Coxeter v. 
Parsons, 2 Salk. 692 ; and Acehery v. 
Barton, Id. 693. But the 18 A 19 
Viet, c 41, abolishes the jurisdiction of 
ecclesiastical courts for defamation. 

(5) Com. Dig. Prohibition (Q. 23); 
per Lord Ellenborouyh, C. J., Ootdi v. 
Capper, 5 East, 866; Ex parte Med- 
win, 1 K. A B. 609 ; Ex parte Story, 
12 C. B. 767 ; per Lord Kenyon, C. J., 
Leman v. Qotdty, 8 T. R. 4 ; Duke of 
Rutland v. Bagshawe, 14 Q. B. 869. 

Where the jurisdiction in tbe common 
law and ecclesiastical courts is coucur- 
rent, tbe proceedings in the latter must 
be pro salute snimm — to punish the sin, 
not to recover damages : Bao. Abr, Pro- 
bibiiiou (L 5). 
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has incidentally arisen, granted prohibitions to courts acting 
by the rules of the civil law, where such courts have decided 
on such temporal matters in a manner different from that 
in which the Courts of common law would decide upon the 
same ” (c). 

Prohibition to the temporal courts is limited to those cases 
where they act either without, or in excess of jurisdiction (c?). 
Thus the writ will not lie in respect of mere iiregularities 
which may have occuiTed in the proceedings of the inferior 
court (c), nor because the judge, in deciding any particular 
question properly before him, has erred in his judgment upon 
the law (/) ; but the applicant (jg) may be put to declare in 
prohibition if the question raised on argument appear doubt- 
ful (A), or, perhaps, if it is required by the party against 
whom the application is made (i). In the declaration must 
be set forth the grounds on which the prohibition is de- 


(c) QoM T. OappeVf 6 East, 871 ; 
JBreedon ▼. Gillf 6 Mod. 272 ; Bac. 
Abr. Prohibition (L. 5). But where 
the spiritual court has sole jurisdiction, 
its proceedings need not be governed by 
the rules of common law : Com. Dig. 
Prohibition iG. 22). 

(d) See Cox v. Mayor of London^ 2 
H. k C. 401 ; 5-. a, 1 Id. 338 ; Tin^ 
nitwood T. PaUtsotit 3 C. B. 243 ; 
Lilley ▼. Harvey^ 5 D. A L. 648 ; Zoh- 
rab ▼. Smtih^ 5 D, k L. 630 ; Jones 
T. Jones, 5 D. A L. 623 ; Marsden t. 
Wai^le, 8 K. & B. 605 ; Thompson t. 
Ingham, 14 Q. B. 710 ; lie Bowen, 21 
D. J., Q. B., 10. £arl of Harrington 
T, Ramsay, 8 Rxch, 870 ; 5. C., 2 E. 
k B. 660 ; Mossop r. Great Northern 
B. 0., 16 C. B. 585; A C, 17 C. B. 
180. 

(«) Ex parti Story, 8 Excli. 105. 
But see Ex parts M*Fee, 0 Exeb. 261. 

(/) Ex parte Rayner, 5 C. B. 162; 
ElUs V. IPfiif, 8 C. B. 614. 

See 13 & 14 Viet, c. 61, s. 22, in 


respect of the writ issuing to the judge 
of a county court. 

As to writs of prohibition to the Ad- 
miralty Courts, see Jn re Place, 8 
Bxch. 704 ; Lord Camden r. Home, 
4 T. R. 382; to the Vice-Chancellor, 
&c., of the Unirersity of Cambridge, see 
Ex parte Death, 18 Q. B. 647 ; to 
sheriff and commissioners, under 0 
k 10 Viet. c. 38, see Chabot v. Lw^d 
Morpeth, 1 5 Q. B. 446 ; to magistrates 
to stay proceedings, even after conric- 
tion, Rich y. A nderson, 3 Ir. Ch. Rep. 
463 ; R. T. Burnaby, 2 Ld. Raym. 
900. 

{g) As to who may apply for the 
writ, see Com. Dig. Prohibition (E.) ; 
2 Inst. 607 ; TTofifnPoriA t. Queen of 
Spain, and De Haber v. Queen of Por- 
tugal, 17 Q, B. 171. 

(A) Ex liarfe Tucler, 1 M. k Or. 534 ; 
Mossop T. Great Nortkem IL C., 16 
C. B. 585. 

(i) Remmgion v. Dolby, 0 Q. B. 
167. 


Prahibitiou 

to the tem- 
poml courts. 



234 


EXTRAORDINARY REMEDIES. 


Quo war- 
ranto. 


manded ; to this declaration ‘‘ the party defendant may 
demur or plead such matters by way of traverse or otherwise 
as may be proper to show that the writ ought not to 
issue ” (k), and the proceedings are then continued as in an 
ordinary action to judgment (i). If the verdict and judg- 
ment be for the plaintiff, the writ of prohibition issues (m), 
and all proceedings must be suspended, by those to whom it 
is directed, upon pain of attachment. 

It only remains to notice that a prohibition may issue in 
some instances after judgment (n) has been given below ; and 
though it cannot go after execution has been completed (o), 
yet when goods seized in execution remain unsold in the 
hands of the high bailiff, the ^vTit may go to stay further 
proceedings (p). 

4 . The wTit of Quo Wari^anto — now obsolete — was a writ 
of right of the Crown, issuing out of the Queen s Bench, and 
lay only in respect of an usurpation on the rights or preroga- 
tive thereof (q), Proc^e^ngs iv foi^T^th n jr) in the 
nature of a irrit of quo vxirranto are now su bstituted in the 
^ce oT fhe ancienl wri^and co^derable l ight"li^ l )een 
thr own u pon their applica^i ty^amr scope by Uie judgm ent 
in DaHey ( 8 ),^l^ ierc it is said th at the writ wns w ont 

fertrg^rou^it for property of or fran chises derivj^ fro in the 
Crown ; but the pra^ice of Elmg m formations also by the 


{1c) 1 Will. 4, c. 21, 8, 1. 

(Q As to the time at which a prohi- 
bition should be applied for, see Pall t. 
Hutchins^ Cowp. 422 ; RickeiU y. Bo- 
denhaniy 4 Ad. & E. 441 ; Byerley v. 
Windm, 5B. &a 1. 

(m) after the writ has been issaed, 
it appears to the Court that it ought 
sot to have been granted, a writ of con- 
anltaiion maj go, which in fact resolves 
the prohibition : 18 Edw. 1, st. 2 ; 8 
Bla. Com. p. 114. 

(n) Mar$den r. WardU^ 3 E. B. 
695 ; CosL Big. Prohib. (B.) ; 2 Inat. 
66X 


(o) Robinson v. Lenagkan, 2 Bxch. 
333. 

(p) Kimpion v, Willey^ 1 L. M. ^ 

r. 280. 

A clause containing an order of resti- 
tution is sometimes inserted in a writ 
of prohibition : Jones v. Owen, 5 I>. k 
L, G60. 

(y) Per Lord Kenyon, C. J., Kiny 
v. Shepherd^ 4 T. R. 381 ; Frost r. 
Mayor of Chester, 5 E. 8: B. 581. 

(r) As to the meaning of the tim 
“information,^’ see post. 

{$) 12 Cl. k F. 520. 
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Ajtomey-Gener al ea; offi^ cio, in lieu of this yrrit, is very 
ancient (t). InMnodSn times moreover (before the 9 Anne, 
c, 20, which regulated such proceedings, but did not, as has 
sometimes been said, first give rise to them), informations 
have been exhibited by the king s coroner and attorney, at 
the instance of private prosecutors (u). By a previous sta- 
tute (4 & 5 W. & M. c. 18), certain conditions had indeed 
been imposed in restraint generally of the filing of informa- 
tions by private prosecutors ; and under the provisions of this 
statute and of stat. 9 Anne, just referred to, the sanction of 
the Court must have been obtained prior to taking such pro- 
ceedings (x), the judges exercising a discretion to grant or 
refuse them to private prosecutors, according to the nature of 
the case '' (?/). The authorities are conflicting as to the cir- 
cumstances under which the Court should thus, exercise its 
discretion and allow the remedy in question, as regulated by 
the statute, to be employed. B ut in Par ley v, Beg.y alread y 
cited^ it is laid down th at th is proceeding by info rmation in 
the nature of q ^ uo warranto, wi U li e for usurping any ofiSce , 
whether created by cli aiier alon e or by^ the C rown with the 
consent of parliament, provide d that the oflSc e be of a public 
nature and a sub stanti ve ofl ice — not merely the function or 
employme nt of a deputy o r serv ant he ld at the itvdl l and plea - 
sure of others ; for with respect to sucIjL-^n jgmjfloyment, the 
Cjo ^ certainly w ill not interfere, and the information will 
notproperly lie (z). 


(t) As msj be seen by referring to 
Coke’s Entries. 

(it) See tbe first reported case, in 
%bioh the course was pursued, i?. v. 
Mayer of Htriford^ 1 Ld, Rayni. 426. 
See also iZ. t. Qrtgory^ 4 T. E. 240, 
a. (a) ; iZ. t. 1 Burr, 402, 

where the right to file an information 
o4 common law by the king’s coroner 
wad attorney against a person for im- 
properly holding • oonrt record is 


recognised. 

(x) Sec also 82 Geo, 3, c. 58 ; 7WilI. 
4 & 1 Viet, c. 73 ; and 6 & 7 Viet, c. 
89. The older statutes regulating the 
writ of quo wsimoio are 6 Bdw. 1, e. 
1, and 18 Bdw. 1, st. 2. 

<y) Per Tindal, C. J., 12 a & F. 
583. 

(f) Per TMaly C. J., 12 a & F. 
541, 542 ; see per Lord JBrougkam, Id. 
645 1 JZ. ▼. AnAdailf 8 Ad. it 


What in- 

fTTmTHCn 

ilhlTllfflCr. 
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Certiorari. 


Thus three tests of the applicability of the proceeding by 
mformation in the natu re of a quo warranto are pre se nted 
— the source of the office , its tenure, a nd its dutie s (a) ; and, 
within the limits indicated in Parley v. Rec/., itJ s_j^,J:PBrQ“ 
priate civil (b) remedy to try disputes be twe en priv ate parties 
as to the authority by w hich an office or franch ise s liquhLbe 
held (c), to oust those who have improperly assumed to 
exercise eithe r (d), 

5, The writ of certiorari is issued for the purpose of re- 
moving a suit from an inferior into one of the superior Courts 
of common law (f^) ; it is directed to the judge or officers of an 
[inferior court, commanding him or them to return the record 
of a cause there depending, to the end that more sure and 
ispeedy justice may be done between the pailies (/). The 


284, n. (a) ; Rig. v. Pojc^ 8 £. & B. 
939. 

(a) Per Erle^ J,, Reg. t. Guardians 
of St. Martin'ty 17 Q. B. 168 ; where 
see also the remarks of the other learned 
Judges upon Datley v. Reg. 

{b) **Of late years a quo warranto 
information has been considered merely 
in the nature of a civil proceeding,'* 
and a new trial may therefore be bad 
therein : R. t. Prancis^ 2 T. R. 484 ; 
hot error under the C. L. Proc. Act, 
1852, cannot be brought : Reg. v. 
Seale, 5 B. & B. 1. 

(c) Selw. N. P., 12th ed., p. 1179; 
Ex parte Ramshay, 18 Q. B. 173. 

(d) In re Harris, 6 Ad. k E. 475. 

As to what may be brought under the 

notice of the Court by the Attorney- 
General, and what may be tried at the 
relaUon of a private individual, by 
leave of the Court, see [*er Lord Ten- 
Urden, C. J., R. r. Ogden, 10 B. & 
C. 283; R. t. Coiporatim of Car- 
fnarf/icn, 2 Burr. 809 ; R. v. M^Kay, 
5 B. & C. CIO, m\ !l V. White, 5 
Ad. A K. CIS. With respect to who 


may be the relator, see R. r. Hedges, 
11 Ad. & E. 163 : R. v. Quayle, Id. 
608; R. V. Parry, 6 Ad. A E. 810; 
Reg. V. Ahlevson, 11 Ad. A E. 8 ; and 
generally us to the pleading, evidence, 
and judgment in those pioceediugs, see 
Selw. N. P., 12ih ed., Tit. “Quo War- 
ranto ; *’ 2 Hawk. P. C. c. 26, ss. 8, 
4 ; 3 A 4 WUl. 4, c. 42, s. 25. 

(e) As to removing a judgment, rule, 
or order of an inferior court, by Judge's 
order, without a writ of certiorari, see 
1 A 2 Viet. c. 110, 8. 22. 

To remove criminal proceedings, the 
writ issues in general from the Queen's 
Bench (Bac. Abr. Certiorari (A.)); but 
as to removing indictments to the Cen- 
tral Criminal Court, see 4 A 5 Will. 4, 
c. 86, s. 16; Reg. v. Sill, Bearsl, 10; 
Reg. V. Wills, 5 B. A B. 690. See 
also 5 A 6 Will. 4, e. 50, s. 95; Reg. 
V, Inhaht. of Sandem, 3 E. A B. 547. 

(/) Bac. Abr. Certiorari (A ), (P.); 
Landent v. Sheil, 2 Bowl. 90; Ex 
parte Phillips, 2 Ad. A K. 586. 

A certiorari cannot go as of oours* to 
a Court not of record. As to the proper 
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right of thus removing a cause exists at common law (gr), \ 
but has been limited to some extent in its applicability l)y I 
statute Qi), 

If the superior Court should consider that a cause has been proccdctido 
thus improperly removed, it may issue a writ of procedendo (i), * 
commanding the inferior Court to proceed, or the writ of cer- 
tiorari may be quashed on motion. 

6. Proceedings by interpleaxler were devised by statute io\ inter- 
enable courts of law to give relief against adverse claims 
made upon persons having no interest in the subject of such ^ 
claims (y). For this purpose, it is enacted that, if a defen- 
dant sued in any action of assumpsit, debt, detinue, or trover, 
in the superior Courts of Westminster, shall, after declara- 
tion and before plea, show that he does not "‘claim any 
interest (k) in the subject-matter of the suit, but that the 
right thereto is claimed (/) or supposed to belong to some 
third party, w^ho has sued or is expected to sue for the same ; 
and that such defendant does not in any manner collude (m) 
with such third party, but is ready to bring into Court, or to 
pay or dispose of the subject-matter of the action in such 
manner as the Court or any judge thereof may order or 
direct'' («) ; then the Court or judge may order such third 


mode of remoriog a tait from ttich a 
Coori, see Ex part 0 Pkillipi, 2 Ad. k 
R. 5Sd ; Edwardi y. Motcen^ 5 B, k 
C. 206. 

{^) Synumds y. Vinuda/fj 2 Kxch. 
533. 

(A) See 21 Jae. 1, c. 23, s. 2 ; Ik 
2 P. & M. c. 18 ; 10 Oeo. 8, c. 70, s. 

4 ; 7 & 8 Gtjo. 4, c. 71 ; 0 & 10 Viet 
c. 95, 8. 00 ; 18 A 14 Viet c, 61, s. 
16 ; 16 4c 17 Viet o. 80, a. 4 ; Efp, y. 
Jewell^ 7 K & B. 140 ; Reg y. Mapor 
of ManchoiUr^ 7 R. Ac B. 453 j Bey, 
y. Dudeemon^ Id. 887 ; JUff, y, Wilki^ 

5 R. Ic B. 690. As to oertiorari Ijring 
to county court, ante, p, 216; y. 


Bull Dock Co.t 3 Railir. Oa., 705; 
Reg. y. Lancaster] and Pretirm R, ( 7 ., 
6 Q. B. 759 ; Brookman t. U’enAam, 
2 L. M. & P. 233. 

(0 Reg, V. Scaife^ 18 Q. B. 773. 

(j) Sec 1 & 2 Will. 4, c. 58, s. 1 ; 
Baker t. Bank of A ustralatia, 1 C. B., 
N. a, 515. 

(k) Paiomi y. Campbell, 12 H. & 
W. 277. Sec Bolt y. FroU, 3 fi. A N. 
821. 

{D Roach y. IFnoAi!, 8 M. A W, 
155. 

(si) Bekher y. SwM, 0 Bing, 82. 
(a) 1 A 2 Wdl 4, c 58, a 1. 
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party to appear and state the nature of his claim, and main- 
tain or relinquish it; and the judge may further order 
such third party to make himself defendant in the same or 
some other action,” and also ‘"direct which of the parties 
shall be plaintiff or defendant on such trial, or, with the con- 
sent of the plaintiff and such third party,” “ dispose of the 
merits of their claims, and determine the same in a summary 
manner ” (o). Sheriffs and other officers, in execution of pro- 
cess of the superior Courts, who are thereby exposed to the 
hazard and expense of actions, in respect of claims made to 
goods seized by assignees of bankrupts and other persons, 
may also apply to the Court for relief and protection by inter- 
pleader {p). The C. JL Proc. Act, 1860, has introduced yet 
further and important provisions affecting the practice in suits 
of interpleader. By this statute the proceedings of inter- 
pleader may be taken “ though the titles of the claimants to 
the money, goods, or chattels in question, or to the proceeds 
or value thereof, have not a common origin, but are adverse 
to and independent of one another ” (g). So also when any 
similar claim Ls set up by a third party to goods taken in 
execution by the bailiff of a county court, he may compel 
the execution creditor and the claimant to interplead (r), and 


(o) Id. ; DeHer t. Pricheitj 15 Q. 
B. 1081 ; Ridgway v. Allen, 29 L. J., 
Q. B., 97 ; per PoUoek, 0. B., JSorUm 
▼. Eati of Devon, 4 Bxch. 499 ; DoD 
ton ▼. Midland R. 0,, 12 0. B. 458 ; 
Turner t. May<rr, of Kendal, 18 
M. k W. 171. 

laterrogaioriM may be deliyered on 
an interpleader iesne : White y. WcdU, 
12 0. B., B. B., 287. 

(p) l k % WiU. 4, e. 58, e. 8; 
Cooper T. Atprey, 3 B. & S. 982; 
Crump ». Day, 4 0. B. 780; White 
T. BimMead, 13 0. B. 804 ; Gadeden 
T. Barroufj 9 Bxdi. 514; Winter t. 
Bartholomew, 11 Bxeh. 704. 

And fee 1 A 2 Yiet. c. 45, giying to 


a judge tbe same powers as the Court 
for relief of sheriffs : Figgin v. Lang^ 
ford, 10 M. k W. 558 ; Shortridge v. 
Young, 12 M. A W. 5. 

(9) Sect. 12. See Beet t. ffayeSf 1 
H. A. C. 718. 

By sect. 13 the Court or judge may 
direct a sale of the goods seized in 
execution and claimed by a third party. 
By eect. 14 power is given to the Court 
or judge to decide summarily in aerUiii 
cases. By sect. 15 a special ease is 
allowed to be stated when 5icU an no* 
disputed. Provision is also mads for 
taking snch esse to error, s. 18. 

(r) Ante, p. 69. Potter ▼. PrUeh* 
ard, 2 H. A F. 15! ; 0 A 10 Yiek e. 
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the Court may dispose of the matter in dispute (s), includ- 
ing any question of trespajss which may arise out of the 
execution (t). 

7. The summary proceedings which have been provided, for 
enabling a landlord to recover possession of small tenements 
from a tenant, who holds over after the determination of his 
term, may be taken before justices of the peace, under 1 & 2 
Viet. c. 74, or before the judge of a county court, under' 
19 & 20 Viet. c. 108 (u). The former of these statutes applies 
where the premises are held at will, or for any term not ex- 
ceeding seven years ; and the tenant is liable either to pay no 
rent or a rent under 201. a-year (x). Proceedings under the 
county court statute, which are commenced by plaint and 
summons, and refer only to the ordinary relation of landlord 
and tenant (y), are restricted to those tenancies where 
neither the value of the premises, nor the rent payable in 
respect thereof,’' exceeds the sum of 50Z. per annum* If the 
term of tenancy of such premises has expired or been duly 
determined by notice, but the tenant persist in holding over, 
then upon the necessary proofs being adduced before the 
judge, he may order possession to be given to the landlord ; 
and if such order be not obeyed, the registrar of the court 
may issue a warrant to the high bailiff, authorising him to 
give such possession, who may in obedience to the warrant 
take with him all necessaiy assistance (s). 


as, ». 118 $ 18 20 Tioi. o. 106, «. 

68 , 72; t. Siapylion^ 21 L. 

Q. B., 8 ; jBetwick t. Bqfey^ 9 Bxeli. 
S16 ; Sx parti Id. 261. 

(«) Mwm V. Buchtrfieldy 2 L. M. & 
P. 60 ; Fram* ▼. Fatkirgill^ 14 0. B. 
288 ; Bhor t. HuiUm, 16 0. B. 266. 

(() Tinldir ▼. ffildtr, 4 Bxch. 187 ; 
Jemp T. Oraudepf 15 Q. B. 212; 
0at^w, R 217. 

(m) Seek. iO^f. 


(x) Sect 1. 8 m Jmm 
14 M. & W. 124. 

(y) /onet t. Owta, 5 J), k hf 668 ; 
Banks T. JUbbfck, 2 I4. M. a P. 452 ; 
CrowlipY. Vittpf TExeb. 819 ; Fmtnm 
y. NorvaUf 5 D. L. 444 ; B 0 Fort »/ 
JffmrmffUmt 2 B. Is B. 668 ; Mirkia 
T. Kirkm, 8 B. a B. 888. 

(t) 18 a20 ¥ioi k 108, m 50*56; 

•nd M 0. 0.» M td., 
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I>ellv<«7 of 
chattel?'. 


I 

Criiuiital 

information. 


8. In the list of Extraordinary Remedies has, on account 
of its peculiar stringency, been included the procedure avails 
able for compelling the delivery to plaintiff of specific goods 
or chattels under the C. L. Proc. Act, 1854, s. 78 (a), or the 
Merc. L. Amendment Act, 1856, s. 2 (6). 

9. A criminal information is a proceeding in the Court 

of Queen’s Bench (c), by which the Attorney-General or the 
Queen^s attorney and coroner “ gives the Court to understand 
and be informed of” a misdemeanor. It differs from a n 
indictment principally in this respect, that the latter is found 
and presented by the grand w^re^ an infor- 

mation is only the all^ation of the officer who exhib^ 
it”(e). 

The Attorney-General, and in his absence the Solicitor- 
General (/), has a right, ex officio, to file a criminal informa- 
tion in respect of any misdemeanor ; but he rarely aaserts 
this right, except when cases brought under his notice 
appear of so grave a character that they affect good govern- 
ment, as being imminently dangerous to the public welfare 
or directly derogatory to the dignity of the Crown (g), ^ 

information on the other hand, filed at the relation of a 
private individual, b y the Queen’s coroner, is~ always in 
respect of some misdemeanor, which, thou^ senouFTH Its 


(a) Ante, p. 1 21 ; see Pvtey v. Pmej/, 

1 Vem. 273 D. (/) ; Wood v. Bomhfe, 

2 Ph. 882. 

(ft) Which concerns 8peci6c delircry 
4 >r goods on verdict for plaintiff in any 
action for breach of contract to deliver 
such goods. 

(c) An information in the Court of 
Exeheqner is brought in respect of pro- 
perty or revenne of the Crown, for in- 
imsion, for breach of the excise laws, 
Ac., aee Manning’s Exeheqner Tract. 

(d) Port, Bk. IV., Chap. 4. 

(e) Bae. Abr. loformationa (A.). 

As to the legality of informatioiii at 
emmm law, apd their proaeention in 


the Star Cliambcr, see Prynn'i ctui, 6 
Mod. 459. See also SAower't learned 
** intended argument,” in P. v. PercAfif 

1 Show. 107. For the constitutional 
character of the proceedings by infer* 
mation, see note to 13 State Tr., pp« 
1309-71. 

(/) /n re ITiVto, 19 St. Tr. 1102, 
1127. 

(p) V. Douglae, 13 Q. B. 42, 
74 ; R. T, Burdttt, 8 B. A Aid. m ; 
and 4 B. A Aid. 116; 2 Chitt 
X., p. 88 ; R. T. Harvey^ 3 D. A R» 
464 ; and eases, n. (#), supra. SiS 

2 Hawk. P. C. 0 . 26 *, Bao. Abr. 
fonnatloiis (B.). 
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pattire, assumes a characte r less formidable and flagitious. 
iTo r proceedings be ta ken in this latter mode^vd^^ 
leav e of the Court bmng. first obtai ne d, a nd sjscuritjjhere- 
Upon given to prosecute with effec t^ and pay c osts to the 
defendant if he shou ld be acquitted (h). The Court exercises 
its discretion in thus granting or refusing permission to file 
a criminal information, on reference to the nature of the 
offence alleged, and the suiTounding circumstances. It will 
decline to allow an information to be filed in respect of any 
trivial offence (i), or where the accused is a very poor 
person Qc)^ or after unnecessaiy delay has occurred in apply- 
ing to the Court (J) ; or, generally, unless flagrant misconduct 
on the part of the alleged misdemeanant, and entire recti- 
tude on the part of the applicant, be made apparent (J), On 
the other hand the remedy in question is granted by the 
Court in cases of gross libel on public bodies (m), or on the 
public conduct of individuals holding eminent position (as 
peers and members of the House of Commons (n ) ), or 
dignified office (as judges and magistrates of the land(o)) ; 
and in some cases the Court will lend its protection when 
private individuals and their families (p) have been subjected 
to malicious and excessive insult and slander. Criminal 
informations may also be filed against judges and magistrates 
for* illegal, unjust, and wdlfully oppressive conduct, arising 
from corrupt and malignant motives (5), as distingui.shed 
from eiTor of judgment. 


(A) 4 & 5 W. k M. c. 18. But 03 
to defendant recovering costs, see 6 A 7 
Viet. c. 96; Reg, v. Latimer, 16 Q. 
B. 1077. 

(t) Bac. Abr. Informations (A.). 

(^) Per Lord Mamfield, C. J., 
Amm,, Loffi, 165. 

(0 R, T. JZobinsofi, 1 W. Bla. 641 ; 
R. T. JoUU, 4 B. & Ad. 867 ; R.rMart* 
R, ▼. (PATearo, Id. 869, n. (a), 
(m) R. T. Williami, 6 B. A Aid. 
f 95 ; R, T. Jenmtr, 7 Mod. 400 ; R. 


▼. Othome, 2 Barnard. 1C6, 138 ; 2 
Swanst. 502 , n. (c). 

(») R. T. UatKell, 1 Dongl. 8S7. 

(o) As regards slander on magis* 
tmtes, ace Ex i>ari€ Ckapwian, 4 Ad. 
A E. 773 ; 3 Chitt, Crim. L. 893 ; Ex 
parte Duke qf MarUx^'Wtgh, 5 Q. B. 
956. 

ip) R^- V* Qregwg, 8 Ad, A B. 
907 ; R. T. DtMniion, Loffi, 148 ; J2. 
T. 2 Burr. 980. 

(^) Per Lord CampheK, C. J., R* t. 
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Again, a criminal information lies for bribery or an 
attempt to bribe at a parliamentaiy or other public elec- 
tion (r), or for using means to pervert or vilify public 
justice (s), for challenging another to fight a duel {t), or for 
grievous personal assault (u), as well as in other cases which 
need not be here particularised (x). 

It is important to observe, however, that the Court will 
never, even under circumstances such as those just indi- 
cated, lend its sanction to the employment of the extra- 
ordinary remedy in question, when he who seeks it has par- 
ticipated in any way in the misconduct complained oi(y), 
nor where he does not come for the assistance of the Court 
"" with clean hands ” (z) ; nor if he has retaliated with the 
same weapons of the use of which against himself he com- 
plains (a) ; nor if he has resorted to other means of obtaining 
redress or satisfaction (6). Hence, where an information is 
applied for in respect of a libel, the applicant must, in 
general, swear to his innocence of the imputations made 
against him (c) ; and, in all cases he must adduce, m the 


Marshall^ 4 E, & B. 480 ; R. v. Bar- 
IceVy 1 East, 186; per Aslihurst, J., 
R, V. JacksoTiy 1 T. R. 653 ; R, v. 
Sainshuryy 4 T. R. 457 ; R. v. Borron, 
3 B. & Aid. 432; per Patteson^ J., 
Ex parte Fentiman^ 2 Ad. & E. 129 ; 
per Ashhursty J., R. v. Brooke^ 2 T. 
R. 190. See Reg. v. Badger^ 4 Q. B. 
468. 

(r) R. V. hherwood^ 2 Kenyon, R. 

202 . 

(«) R. V. Jolliffe, 4 T. R. 285; R. v. 
WaUoriy 2 T. R. 199. 

{t) R. V. Larrieu, 7 Ad. & E. 277. 

(w) R, V. Qwilty 11 Ad. & E. 587. 

(x) See Cole Crim. Inform, pp. 38-42. 

(y) R, V. Peachy 1 Burr. 548 ; R, v. 
Steward, 2 B. & Ad. 12 ; R. v. Qwilt, 
11 Ad. & B. 587. 

( 2 j) Per Lord Mansield, C. J., Lofft, 


815. 

As to proceedings on criminal infor- 
mations, see Reg. v. Newman, 1 E. & 
B. 268, 588; S. C., Dearsl. C. C. 85. 

(a) Per Lord Denman, C. J., Reg. 
V. Proprietors of the Nottingham 
Journal, 9 Dowl. 1043. 

(5) Reg. v. Marshall, 4 E. & B. 
475 ; Ex parte Anon., 4 Ad. & E. 576, 
n. (o). 

Where a rule nisi for a criminal in- 
formation in respect of a libel is dis- 
charged in the Queen's Bench, the ap- 
plicant is not precluded from bringing 
an action in another Court in respect 
of the same libel : Wahley v. Cooke, 16 
M. & W. 822. 

(c) R. V. Haswell, 1 Dougl. 887; 
Cole Crim. Inform, p, 53. 
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first instance, sufiBcient ground in support of his motion (fi). 
Accordingly, a rule nisi for a criminal information is some- 
times moved for by one who would clear himself from false 
and slanderous accusations, the main object of the applicant 
being simply to employ the opportunity thus afforded him of 
filing exculpatory affidavits (e). 

The trial on a criminal information takes place on the 
civil side of the Court, evidence being gone into touching the 
facts which constitute the offence (/). If the defendant be 
found guilty, he may move for a new trial, or in arrest of 
judgment ; but should he take neither of these courses, 
matters of aggravation and extenuation may be entertained 
upon affidavit, when he is called up for judgment. 

10. The reader of English history being necessarily 

familiar with the nature of the writ of habeas corpus, will j 

readily understand wherefore this, the festinum remedium, 
must be here considered amongst Extraordinary Kemedies.^ 

The record of the struggles made to maintain this mode of 
relief in its full force and integrity proves the value attached 
to it in former times. At earlier epochs, during transitional 
stages of our constitution (ff ) — ^when legal rights were less 
perfectly defined or less capable of enforcement than they 
now are, and the various elements in the state were un- 
settled and ill balanced — the virtue and applicability of the 
writ of habeas corpus were not unfrequently impugned, 
albeit as often vigorously re-asserted. It exists in these 
days, the most important remedy of the class now under 
notice which a Court of common law can be called on to 
afford : a remark whereof the truth becomes more obvious. 


(d) JR. V. Inhahitanta of Barton, 9 
Dowl. 1022; R, v. Eve, 5 Ad, & E. 
780. 

(e) Per Lord Denman, C. J., Ex 
parte Duke of Marlborough, 5 Q. B, 
956. 

(/) R. V. Sharpness, 1 T. R. 229 ; 


R. V. Withers, 3 T. R. 428 ; R. v. 
Burdeti, 4 B. & Aid. 814, 819. As to 
costs, see Reg, v. Savilc, 18 Q. B. 783. 

(g) See Hall. Const. Hist., 8 th ed., 
Tol. 8, p. 12 ; Rowland's Man. Eng. 
Const., pp. 549-653. 

j: 2 
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when it is remembered, that the writ here spoken of is 
adapted (h) to effect the great object enunciated in Magna 
Charta (i), that “ no man shall be taken or imprisoned unless 
by lawful judgment of his peers or by the law of the land.*’ 
How essential it was deemed to insist upon this great prin- 
ciple of common law may be seen, moreover, by reference to 
subsequent pages of the statute book. Thus the 25 Edw. 3, 
st. 5, c. 4, after reciting the above clause in Magna Charta, 
which is designated as “ the great charter of our liberties,” — 
proceeds to enact, that thenceforth none shall be taken by 
petition or suggestion made to our Lord the King or to his 
council, unless it be by indictment or presentment of the 
good and lawful people of the same neighbourhood, or by pro- 
cess made on writ original at common law ; and in another 
statute of the same reign (k) the like doctrine is again 
unequivocally declared. 

On one memorable occasion (1), when the principles 
affiimed in Magna Charta and the practical method of as- 
serting them (m) by writ of habeas corpus were contested, 
the arguments both of the bench and of the bar not only set 
forth elaborately the learning connected with the writ in 
question, but also show in how many antecedent cases the 
liberty of the subject had been violated with impunity, and 
how important consequently it was, that the law which 
assumed to protect that liberty should be vindicated. It 
will be remembered, that one of the marked consequences 
of this case was the Petition of Eight (n), which was followed 
by the statute abolishing the Star Chamber (o), and by an 


(h) 4 Inst. 182, 290. 

(i) 9 Hen. 3, c. 29, which is only 
declaratory of the common law, 2 Inst., 
Pref. 46. 

(k) 42 Edw. 8, c. 8. 

(l) DamelVa case, 8 How. St. Tr. 
1; and see the General Index to the 
same work (vol. 27), tit. Habeas Cor- 


pus, for further references. 

(m) 2 Inst. 55. 

(n) 3 Car. 1, c. 1. See Hall. Const. 
Hist., 8th ed., vol. 1, p. 414; Macau- 
lay, Hist. Eng., vol. 1, Chap. 2. 

(o) 16 Car. 1, c. 10; Rowland's 
Man. Eng. Const., p. 834. 
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Act for the better securing the Liberty of the Subject/’ &c., 
usually styled the Habeas Corpus Act (p). 

This latter enactment introduced no new principle into 
the law of England ; there being abundant evidence to show 
that the right to the writ now spoken of existed at common 
law (q). The provisions of the Habeas Corpus Act were, 
however, mainly levelled against this right being rendered 
inoperative, and against the keeping in illegal custody of 
those who had ^‘been committed for criminal or supposed 
criminal matters,” contrary to the known laws of the land, 
whereby many of the king’s subjects have been, and hereafter 
may be, long detained in prison in such cases where by law 
they are bailable, to their great charges and vexation ” (r). 
The 2nd section, therefore, proceeds to enact how the writ 
shall be promptly returned and obeyed in all such cases of 
criminal or supposed criminal nature, unless the commitment 
be for treason or felony, plainly and specially expressed 
in the warrant of commitment and in this latter case pro- 
vision is made by the 7th section of the Act, for the speedy 
trial or discharge from imprisonment, either on or without 
bail, of the prisoner. 

Another important statute (56 Geo. 3, c. 100, intituled 
An Act for more effectually securing the Liberty of the 
Subject ”), relating also to the writ of habeas coi’pus, had for 
its object the extending of the remedy of such writ and 
enforcing obedience thereunto, and preventing delays in the 
execution thereof,” to those cases where persons are confined 
otherwise than for some criminal or supposed criminal 
matter,” except persons imprisoned for debt or by process 
in any civil suit (5). 


(p) 81 Car. 2, c. 2. 

(q) TkomlinsorCs case^ 12 Eep. 104; 
Ex ;parte SandUands, 21 L. J., Q. B., 
842 ; Ex parte Eessety 6 Q. B. 481 ; 
Leonard WaUorCe caee, 9 Ad. & £. 
781, cited infra, n. (w). 

And see the Petition of Eighty 8 Car, 


1, c. 1. 

(r) 81 Car. 2, c. 2, s. 1. See Coh- 
hett V. SlowmaUf 9 £xcb. 633 ; S, C.y 
4 Exch. 747 ; Hall. Const. Hist;., 8th 
ed., Tol. 2, pp. 852-8. 

(s) Sect. 1. 
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How 

granted. 


It may be observed, that the writ of hab. coi’p. ad auhjici-- 
endum, to which the above statutes mainly refer, and to 
which we are now confining our attention, is one only — 
though incomparably the most important — of a rather large 
class of writs of habeas coi'pus (t). Its object (u) being, as 
already indicated, to effect deliverance from illegal confine- 
ment (x), it commands the party detaining the prisoner to 
produce his body, with the true statement of the time of his 
caption and the cause of his detention (y). The wiit is 
gi-anted on motion out of any one of the superior Courts of 
common law, wherever probable and sufficient ground has 
been assigned for the interposition of its authority (z), and 
lies to any part of the Queen’s dominions, not having a 
Court of justice with authority to issue such writ, and to 


(t) These other writs of habeas cor- 
pus are ad testificandum, ad prosequen- 
dum, ad satisfaciendum, ad responden- 
dum, ad faciendum et recipiendum, &c. 
The writ ad faciendum et recipiendum 
(or, as it is sometimes called, of habeas 
corpus cum causS,) issues to bring up the 
person of a defendant who is in custody 
under civil process of an inferior Court, 
and likewise to remove the suit, con- 
nected with which he has been taken 
in execution, into the superior Court, 
whence the writ has issued : Mitchell 
V. Micheson, 1 B. & C. 513 : as to the 
difference between which proceeding 
and that by certiorari, see Cleric v. 
Mayor, d-c., of Berwick, 4 B. &C. 619 ; 
Palmer v. Forsyth, Id. 401. 

See also 21 Jac. 1, c. 23 ; 1 & 2 P.& 
M. c. 13 ; 19 Geo. 3, c. 70 j 7 & 8 Geo. 
4, c. 71 ; 9 & 10 Viet. c. 95, s. 90. 

(w) As to the case of a prisoner im- 
properly convicted by justices at sessions, 
see In re Blues, 6.E. & B. 291, As to 
bringing up the body of a witness 
before an arbitrator, see Oraham v. 
Glover, Id. 591. See further, as to the 
object to which this writ may be ap- 


plied, Mr. Fry’s report of The Cana~ 
dian Prisoners' case; S. C., 6 M. & 
W. 32, 9 Ad. & E. 731 ; Be Allen, 30 
L. J., Q. B., 38 ; In re Belson, 7 Moo, 

P. C. C. 114 ; R, V. Lord Ferrers, 1 
Burr. 631. 

{x) Ex parte Child, 15 C. B. 238 ; 
In re Hahewill, 12 C. B. 223. 

(y) In re Bailey, 3 E. & B. 607. If 
this writ be issued to bring up the 
body of a person in private custody, as 
an infant or a lunatic, the clause cum 
causd is omitted : Tidd’s Forms, 8th 
ed., p. 123 ; Re Belson, 7 Moo. P. C, 
C. 131-2. See Rey, v. Clarice, 7 E. & 

B. 186, as to the application of the 
writ to decide on the proper custody of 
an infant under the age of ten years. 

(z) llohhouse's case, 3 B. & Aid. 
420 ; BrenaiC 8 case, 10 Q. B. 492 ; 
Re Dunn, 5 C. B. 215 ; Cowgill, 
16 Q. B, 336 ; Ex parte Bradbury, 14 

C. B. 15 ; Re Catherine Newton, 13 

Q. B. 716; Re Francis Nevdon, 16 
C. B. 97. 

The writ of hab. corp. may be award- 
ed in vacation on application to a judge 
at chambers. 
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insure its due execution (a), for the Sovereign, it has been 
said, ought to have an account why any of his subjects are 
imprisoned (6). 

The return to the writ is made by producing the prisoner, 
and setting forth the grounds and proceedings upon which 
he is in custody (c). If this return is deemed to present 
sufficient matter in justification of the prisoner's detention, 
he is remanded to his former custody ; if insufficient, he is 
discharged therefrom (cZ). The return cannot be traversed (e), 
nor need it be verified by affidavit (/) ; but its validity is 
determined upon argument (^), on the day of the return, 
though sometimes new matter is allowed to be introduced to 
guide the discretion of the Court (A). A writ of habeas 
corpus will indeed sometimes be quashed on the ground of 
irregularity or fraud, but not for matter that could have been 
properly returned to it (i). 

Although the space — necessarily limited — ^which has been 
here devoted to a consideration of the wiit of habeas corpus^ 
might be well deemed inadequate thereto, if measured solely 
by the imporiance of the theme, yet its social value, as well 
as its constitutional significance, have been to some extent 
indicated, and may be more fully appreciated on reference to 


(a) 25 Viet. c. 20, s. 1. This statute 
was passed in consequence of the deci- 
sion in Re AndersoUj 30 L. J., Q. B., 
129. 

(b) Bac. Abr. Hab. Corp. (B. ) 2 ; R, 
V. CowUy 2 Burr. 834 ; Carus 

case, 7 Q. B. 984 ; Crawford* s case, 13 
Q. B. 613. 

(c) Disobedience to the writ is pu- 
nishable by attachment : see Corner’s 
Cr. Off. Pr., p. 116. 

(d) Re DouglaSy 3 Q, B. 825 ; JIam- 
mond*8 casCf 9 Q. B. 92. 

(c) Corner’s Cr. Off. Pr., pp. 116, 
117. 

if) Per Jervis, C. J., In re Eakt^ 
will, 12 C. B. 228 ; Law Mag., Nov, 


1855, pp. 287, 289. 

(g) As to what is a sufficient return 
to the writ, see The Canadian Prt- 
soners* case, ubi supra ; Re Hakewill, 
ubi supra; Re Eggington, 2 E. & B. 
707; Dimes* s case, 14 Q. B. 554; 
Clarke's case, 2 Q. B. 619 ; Ex parte 
Andrews, 4 C. B. 226 ; Carm WU- 
son's case, 7 Q. B. 984 ; Crawfords 
case, 13 Q. B. 613. 

(ft) Re Eggington, 2 £. & B. 717 ; 
Re IldkewiU, ubi supra ; per Patteson, 
J., in Carus Wilson's case, 7 Q. B. 
1010. 

(i) Carus Wilson's caee, 7 Q. B. 
984, 1001 ; and see In re Power, 2 
Buss, 583 ; In re Clarke, 2 Q. B, 619. 


Return to 
the wnt. 
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the various authorities which have been cited. Under proper 
regulation and restraint, the writ has proved a safeguard 
inferior to none afforded by our constitution, whether for the 
protection of the subject when threatened by the Crown, or 
generally for the preservation of the weaker members of 
society from the oppression of the strong. In all cases, 
remarks Mr. Selden (/c), where any right or liberty belongs 
to the subject by any positive law — written or unwritten — 
if there were not also a remedy by law for the enjoying or 
regaining of that right or liberty when violated or taken from 
him, the positive law were most vain and to no purpose ; 
and as regards the right to liberty of the person, if there 
were not a remedy available in case of restraint, it were vain 
to speak of laws ordaining that it was not to be restrained. 
But there are in law divers remedies for the enlarging of a 
freeman imprisoned, amongst which the most common and 
best known, and (as above shown) the most practically bene- 
ficial, is that by habeas corpus. 


(h) See his argument in debate on 
the Petition of Right, 3 How. St. Tr. 
95. 

Extraordinary remedies at common 
law in addition to those mentioned in 
the text, where a subject desires to 
prefer against the Crown a claim for 
the restitution of either real or per- 
sonal property, are by — 1. Petition de 
JJroitf or Petition of Right ; 2. Mon^ 
atrans de Droits or Plea of Right ; 3. 
Traverse of Office. 

The Petition of Right is employed 
when the Crown is in possession of 
hereditaments or chattels to which the 


petitioner in alleging his right contro- 
verts that of the Crown (3 Bla. Com. 
256). The Petition of Right Act, 1860 
(23 & 24 Viet. c. 34), has for its object 
to amend and simplify the proceedings 
by Petition of Right. It also repeals the 
ancient rule of law in connection there- 
with, that the Crown neither gives nor 
receives costs. But it further enacts 
that any suppliant may, if he will, fol- 
low the former practice in preference 
to that provided by the statute. See 
Chitt. Pre. Cr., Chap. 13; Tohin v. 
Reg,, 14 C. B., N. S., 506. 
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CONTRACTS. 

CHAPTER L 

CONTEACTS GENERALLY — THEIR CLASSIFICATION AND 
ATTRIBUTES. 

In its widest and most general sense, the word Contract 
signifies an engagement, obligation (a), or compact (6), — which 
may be either unilateral or inter 'partes (c). 

A contract maybe of record — special or simple: if simple, 
it requires a consideration to support it (d). Before, how- 
ever, treating of or even attempting to discriminate between 
the specific kinds of contracts just mentioned, some remarks 
may be offered touching contracts generally, and the legal 
properties inherent in them. 

A contract or compact between two or more parties (e) 
may be executory or executed, — express or implied. 


(а) Obligationum substantia in eo 
coDsistit, ut alium nobis obstriogat ad 
dandum aliquid, vel faciendum, vel 
prsestandum : D. 44. 7. 3, pr. 

“A contract is a transaction in which 
each party comes under an obligation 
to the other, and each reciprocally ac- 
quires a right to what is promised by 
the other ; ” 1 Powell Contr. pp. 6, 7. 

(б) Roget Thesaur. (768, 769). 

(c) Contractus proprie ultro citroque 
obligatio, quam Grseci ffwdWayfxa vo- 
oant : Brisson. ad verb. Contractus. 

Omnem obligationem pro contractu 


habendam, existimandum est ; ut, ubl- 
cunque aliquis obligetur, et contrahi 
videatur ; quanvis non ex credit! caosA 
debeatur : D. 6. 1. 20. 

Contractus dicitur quasi actus contra 
actum ; 2 Rep. 15. a. 

((2) The definition of a ** considera- 
tion’* is given in connection with the 
subject of simple contracts, post. 

(e) Fletcher v. Pech^ 6 Cranch (U. 
S.) R. 136. Et est pactio, duomm plu- 
riumve in idem placitum consensus : D. 
2. 14. 1, s. 2. 


Meaning 
of terra 
** contract,” 
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An executory contract is one in which a party binds him- 
^eoutedT ^ gelf to do Or not to do a particular thing (/). A contract 
executed is one in which the 'object of contract’ is per- 
foiTued {g). " If A. agrees to change horses with B., and 

they do it immediately, in which case the possession and the 
right are transferred together,” we have before us an in- 
stance of an executed contract. If A. and B. agree to 
exchange horses next week, " here the right only vests, 
and their reciprocal properiy is not in possession but in 
action ” (A) ; the contract accordingly, in this latter case, 
is executory only. A contract may be executed as regards 
one of the parties to it, and executory as regards the other ; 
as, for instance, if A., on the actual delivery and receipt of 
B.’s horse, promises and undertakes to deliver over his own 
horse to B. in the course of the week ensuing. 

Upon an executed, as well as upon an executory contract, 
a right of action may be founded ; and the former as well as 
the latter may contain obligations binding in futuro on the 
parties to it ; ex. gr., a grant in its own nature amounts to 
an extinguishment of the right of the grantor, and implies a 
contract not to re-assei*t that right, so that a party is techni- 
cally said to be estopped by his own grant (i), or to have 
impliedly covenanted that he will not do any act in dcroga-* 
tion of his own deed (j). 

Contract, An cxovess Contract is one of which the terns are, at the 

express » . . . 

time of making it, defined in writing or openly uttered and 
avowed (k), as where an agreement is entered into whereby 


(/) A contract is usually said to be 
executory either when one party per- 
forms and the other is trusted, or when 
neither party performs but each trusts 
the other : 1 Powell Contr., p. 235. 

(p) Fletcher v. Pechf supra. A con- 
tract executed is usually described by 
some particular term applicable to its 
nature, as a sale, a grant, a lease, an 


assignment, a mortgage, or the like : 1 
Powell Contr., p. 234. 

(i^) 2 Bla. Com. 443. 

(i) Per Marehallj C. J., Fletcher v. 
Peek, 6 Cranch (U. S.) R. 137. 

{j) See Aulton v. AtkinHy 18 C. B. 
249. 

(k) 2 Bla. Com. 448. 
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either of the parties to it promises the other that something i 
is done already or shall be done at some future time, or I 
where goods of a certain kind and quality are ordered, — ^to | 
be paid for at a specified rate. 

An implied contract, on the other hand, is one ''which 
reason and justice dictate, and which the law, therefore, 
presumes that every man undertakes to perform {1). In it, 
accordingly, the law implies, from the antecedent acts of 
persons, what their obligations are to be; whereas, if an 
express contract be made, the parties themselves thereby 
define or assume to define them. 

In the case of an implied contract, however, the law does 
not vary or introduce new terms into an existing agreement 
or compact ; it merely declares that particular acts, unaccom- 
panied or unexplained by express stipulations, give rise to 
particular duties or liabilities ; and it then proceeds as if the 
parties had precisely stipulated for their performance. Thus, 
to take the example of an implied contract, which Sir W. 
Blackstone gives (m) : " If I employ a person to do any 
business for me or to perform any work, the law implies that 
I undertook or contracted to pay him as much as his labour 
deserves ’’ (n) ; and such amount may be recovered from me 
just as surely as if there had been a written agreement 
between the other party and myself to that effect. If, 
however, I am desirous beforehand that the work in question 
should be done for a fixed sum, I ought to have an express 
agreement specifying it, and so limiting and defining my 
liability. 

To exhibit the purport of what has been just said in a 
somewhat different form, contracts, whether express or im- 

(0 2 Bla. Com. 443. See Pell ▼. (m) 2 Com. 443. 

JDaubeney, 5 Bxch. 955 ; Walker ▼. (n) In Roberta y. Smithy 4 H. & N. 
BartUtty 18 C. B. 846; Collen v. 315, there was no contract under which 
Wrighty 8 E. & B. 647 ; S, (7., 7 Id. the plaintiff could claim to be remune* 
SOI, rated. 
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-implied. 
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plied, are founded upon the actual agreement of the parties 
thereto, the only distinction between them being in regard 
to the mode of proof. In an implied contract the law only 
supplies that which, although not stated, must be presumed, 
so as to complete the agreement intended by the parties. 
As where a person avails himself of the benefit of services 
done for him, although wit ho ut his positive authority or 
request, the law supplies the formal wo rds of contract, and 
presumes him to have promised an adequate compensation. 
So, wher e a person buys an article witlmut s tipulatin g for 
the price, he is presumed to have undei^take n to pay i ts 
market value or what it is fairly worth ; and where he holds 
the money of another as trustee or bailee, the law supposes 
a promise to restore it (o). 

Consent Bearing in mind, then, what a contract is, and what is 

8 of f bo 

jsseuce of meant by a contract executory or '' executed ex- 

jontrjvct. 

press’’ or "rimplied,” we must in the next place obseiwe, 
that a contract is founded on consent (p), on the aggregatio 
mentium or union of minds in regard to some particular 
matter.” It is of the essence of every contract or agree- 
ment, that the parties to be bound thereby should consent, 
expressly or impliedly, to whatever is stipulated therein ; for 
otherwise no obligation or reciprocal right can be created 
between them (q). To this effect the civil law lays down, 
that, in omnibus rebus quce dominium transferunt, con- 
currat, oportet, affectus ex utrdque parte contrahentium : 
nam sive ea venditio, sive donatio^ sive conductio, sive 
qucelibet alia causa contrahendi fuit, nisi animus 
utriusque consentit, perduci ad effectum id quod inchoatur 
non potest (r). 

(o) See Beime v. Dordy 1 Selden lution of the mind.” 

(U. S.) E. 102. (q) 1 Powell Contr., p. 9. See Hard* 

(p) ‘‘Assent,” remarks ErUy J., 5 many. Booth, 1 H. & 0. 803, 807. 

& B. 374, “is an ambiguous word : (r) B, 44. 7. 55. 

it may mean an external act or a reso- 
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The law of contracts accordingly will be found to fall 
under the first of the three subdivisions of the jus privatvm 
of the Romans. The jus privatvm, it may be remembered, 
was that particular part of the Roman law which concerned 
the rights of individuals — jus privatum est quod ad singu^ 
lorum utilitatem spectat (s) ; and, as we read in the Digest, 
omne jus aut consensus fecit, aut necessitas constituit, aut 
Jirmavit consuetude (f). Now, a contract or agreement 
may, with the most perfect accuracy, be said to be sjmony- 
mous with jus quod consensus fecit , — to be a law which the 
parties have £i*amed and voluntarily prescribed to themselves 
for their own guidance. 

Consent obviously implies acquiescence of the mind in 
something proposed or aflSirmed. The term involves, in con- 
templation of law, the existence of a physical and moral 
power of assenting, as well as a deliberate and free exercise 
of such power. Hence, the absence of any of these capa- 
cities in either of the parties to a contract, renders the 
person laboxiring under it incapable of binding himself | 
thereby (u). 

But, besides incapacity to contract arising from any one Legislative 
of the causes just indicated, the law sometimes interferes to 
prohibit the making of certain kinds of contracts, or to 
annul them if made. The law, as remarked by Maule, J. (a?), 
does not often interfere to prevent persons, who have attained 
their majority, from contracting in any way they think 
proper. Generally speaking, the rule is, that people may 
contract as they please. ‘‘ That is the general law of the 
land. But occasionally there occur in the course of expe- 
rience cases in which it is found desirable to depai*t from 
that general principle — cases of particular inconvenience in 
particular trades of employments, and with reference to par- 
ticular classes : for instance, in the case of seamen, who6e 


Incapacity 
to contra^ 


(s)I. 1. 1. 4;D. 1. 1. 2. 
(0 D. 1. 3. 40. 


(u) See 1 Powell Contr., p. 10. 
{x) 13 C. B. 170. 
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Lex loci— 
how it 
operates. 


contracts are the subject of special legislative provisions — 
the law considering that particular class of men to be in a 
state of perpetual pupillage.” 

So, again, with reference to the Truck Act (1 & 2 Will. 4, 
c. 37), the same learned judge has observed that the inten- 
tion of that statute was to afford protection to a class of 
persons not very well able to protect themselves ; ” and that 
the restriction imposed by that enactment was found neces- 
sary, inasmuch as the leaving to parties the unfettered right 
to contract in respect of labour in such way as they may 
choose, is, in cei*tain trades, replete with mischief and incon- 
venience (y). 

The foregoing remarks may, for the present, suflSce to show, 
that the capacity to contract, which, as a general rule, is in- 
herent in every man, is sometimes partially abrogated by the 
legislature with a view to protecting and benefiting particular 
classes of the community. 

Even where the legislature does not expressly interfere 
to prohibit contracts, acknowledged principles of law may 
operate in such a manner as materially to vary or qualify 
them. 

Sometimes, no doubt, parties may be presumed to have 
contracted with reference to, and to have tacitly intended to 
be bound by, the lex loci : for instance, if A. promises by a 
written instrument, worded in the form of a promissory note, 
to pay to B. or order 100^. at sixty days after sight, the sum 
specified will, by operation of law, become really due and 
payable sixty-three days after sight; and, in the case here 
put, both the payee and the maker of the note may reason- 
ably be supposed to have had the rule of the Law Merchant 
in their contemplation. 

(y) Per Maule^ J., 13 C. B., 176; 132, and cases there cited; Tfi&ow, 

* per Keating f J., Archer v. James, 2 app., CooTcson, reap., 13 C. B., N. S., 
B. & S. 73 ; per ByUs, J., Id. 83. 496. 

See Ingram v. Barnes, 7 E. & B. 115, 
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Cases may, however, occur, where contracting parties, ig- 
norant of the rules of law, find their expressed intentions 
thwarted and defeated thereby ; and where the lex loci may 
be considered as governing the contract, not by consent of 
the parties, but by its own superior force and efficacy (z). 

Two ordinary instances will suffice in illustration of the 
above remark, and may serve to throw some further light 
upon the doctrine of consent in reference to contracts as well 
as upon the mode in which the lex loci operates upon them. 
Let us suppose that a mortgagor stipulates that the mort- 
gagee shall have the land mortgaged absolutely, if the debt 
be not paid at the time stipulated, here, the lex loci, never- 
theless, steps in and declares that the mortgagee’s title shall 
not be absolute, but that the estate shall be redeemable, 
although the mortgage debt be, in fact, not repaid at the 
time appointed (a). 

So, if a man, in consideration of an immediate loan of 50i.-, 
binds himself in a penalty of lOOi. to repay the 50^. within a 
year, and makes default, the lex loci will require him to pay 
the 501. with interest only. 

Now, in each of the foregoing cases, the law of the land 
overrules to some extent, and governs, the particular con- 
tract entered into ; so that it would not even be competent 


{z) See this question discussed ; 
Judgm,, 7 Cushing (U. S.) K. 30-1. 

(a) In Trent v, Hunty 9 Exch. 21- 
22 (followed in Snell v. Finchy 13 C. 
B., N. S., 651), the Couit observed 
that “The relation of mortgagee and 
mortgagor in the law of England is a 
very peculiar one. By the form of 
moi*tgage used for centuries in this 
country the entire interest of the mort- 
gagor in the property which is the sub- 
ject of the mortgage, is generally con- 
veyed to the mortgagee subject to a 
condition that if the money be repaid 
upon a certain day (generally within a 


few months from the date of the deed), 
the mortgagor may re-enter and re- 
possess himself of his former estate, 
otherwise the estate to the mortgagee is 
to be absolute. In the great majority 
of cases, however (and indeed it may be 
said almost universally), the mortgagor 
remains in possession of the mortgaged 
property, and does not pay the money 
borrowed on the appointed day; but 
nevertheless continues to receive the 
profits or rent of the land just a^ before, 
and pays to the mortgagee the interest 
of the money borrowed as upon an ordi- 
nary unsecured debt.” 



266 


CONTRACTS GENERALLY, 


to tlie contracting parties, by any express stipulation, alto- 
gether to exclude its operation (6). In the sense, therefore, 
indicated by the preceding remarks, it will be true to say, 
that every contract is founded on consent, and governed by 
the lex loci, 

o^gatory Assuming that contracts are thus mainly founded on con- 
oontract what, it may be asked, is it which gives to a contract its 

binding force and legal efficacy ? Contracts and agreements, 
it may be said, are, in their terms and language, infinitely 
diversified ; they deal with matters of every conceivable 
kind, and impose upon parties liabilities correspondingly 
various, such, indeed, as no human law, statutory or cus- 
tomary, could possibly have anticipated or devised. There 
can be no doubt that the obligatory force of contracts is 
in every civilised country derived tacitly from the law, by 
reason of the manifest necessity which exists, with a view to 
the well-being of the community, that every man should 
fairly and honestly perform what he has undertaken to do (c). 
No state, perhaps, ever declared, by statute or positive law, 
that contracts shall be obligatory ; but all states, assuming 
the pre-existence of the obligation of contracts, have super- 
added merely, by municipal law, the means of carrying the 
pre-existing obligation into effect (d). 

So far back, it has been said {e), as human research carries 
us, we find the judicial power, as a part of the executive, 
administering justice by the application of remedies to vio- 
lated rights or broken contracts. We find that power ap- 
plying these remedies, on the idea that there is a pre-existing 
obligation imposed on eveiy man to do what he has promised 
to do ; that the breach of this obligation is an injury for 

(J) 2 Bla. Com. 160, n. ; Leg. Max., (U, S.) R. 213. See also Cook r, 

4th ed., 669. Moffatt^ 5 Howard (TJ. S.) R. 295; 

(c) Quid enim tarn congnium fidei Bank of Cincinnati v. Buckingham*t 

hnmaDae, quam ea, qose inter eos pla- BxectUorSf Id. 3^.3. 

cnenmt^ seryare : U. 2. 14. 1, pr. . {e) See per Marshall^ C. J., Ogden 

(d) Ogden t. SatmderSf 12 Wheaton v. Saunders, supra. 
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which the injured party has a just claim to compensation ; 
and that society ought to afford him a remedy for that injury. 
We find allusions to the mode of acquiring property, but we 
find no allusion, from the earliest time, to any supposed act 
of the governing powej giving obligation to contracts ; and 
hence we may infer, that the doctrine in question is coeval 
with the existence of society, and, although it may be con- 
trolled, was not expressly given by human legislation (/). 
ObUgatio, as we read in the Institutes of Justinian (g), est 
juris vinculum quo necessitate astringimur alicujus rei 
solvendcB secundum nostrce civitatis jura. Natural law 
says, that contracts (if not impeachable on special grounds), 
shall be binding ; and municipal law indicates the manner 
in, or means by, which they may be enforced. 

But although it be true that natural law and moral duty, 
acknowledged by the dictates of conscience, bind men to keep 
faith and to perform their engagements, yet the duty thus 
cast upon them is not defined with sufficient precision and 
exactness to form a practical rule for the government of 
society in the various exigencies daily occurring. For in- 
stance, the law of nature requires that a person competent in 
point of age to make a promise or contract shall be bound 
by it ; but it does not approach to the deteiinination of the 
question, what shall be the age of majority (/i), — a question 
which has, consequently, to be determined by positive arbi- 
trary enactment. 

It seems, then, in regard to the obligatory force of a con- 
tract, correct to say, that both municipal law and moral obli- 
gation concur in constituting it. And this is true, in regard 
as well to contracts made and to be executed within the state 
or country where the remedy is sought, as to those which are 
to be executed, or upon which the remedy is sought, in a 
state or country where the contract was not made. Universal 

{h) Judgm., 7 Cuflhing (U. S.) B. 
S2. 


(/) Id. 

{g) Lib. 8, tit. IL 
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law and natural obligation on the one hand, and municipal 
law on the other, are not antagonistic to each other. On the 
contrary* municipal law assumes the existence of moral duty 
arising from natural law, and regulates it so that it may form 
a plain and practical rule, adapted to ^the requirements of a 
civilised community (i). 

The term ' obligation ’ has been thus far used as equivalent 
to '' binding force ” or vinculum juris, and as consisting 
in the efficacy of the law which attaches to the contract, and, 
if it cannot enforce its performance, at all events, gives pe- 
cuniary compensation in lieu of performance ; but it must be 
remembered, that the word ^ obligation ' is also used as cor- 
relative to ' right,’ so that ^ whatever I, by my contract, give 
another a right to require of me, I thereby lay myself under 
an obligation to give or to do.’ This secondary meaning of 
the term in question flows immediately from its pHmary 
signification already adverted to. There can, indeed, be no 
legal duty or obligation unless there be a legal mode of com- 
pelling its performance, and a contract imposes no obligation 
upon parties, unless it be a contract recognised as valid by 
the law. 

The requisites of a valid contract will become more appa- 
rent as we advance through this part of the volume ; and, 
without pausing just now to inquire concerning them, these 
remarks, introductory to the subject of contracts, may con- 
clude with one observation, — that a contract will not be con- 
sidered as fulfilled, nor its obligation as discharged, save by 
compliance with the requirements of law in relation thereto ; 
or, to exhibit the same proposition more concisely, a contract 
must be performed secundum nostrce civitatis jura, — in that 
manner which the law prescribes, and in that sense which 
the law puts upon its language. 

Law, indeed, to some considerable extent, gives to a con- 


({) Ma/y V. Breed, 7 CusliiDg (U. S.) R. 81 ; 1 Bla. Com. 54. 
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tract i ts character^ m akes it what it is, re gulates its lim its 
and obligation, fixes the time when it shall commence^ h^ 
it shall be executed or satisfied, a nd how it shall be ter- 
minated and discharged (k). 


Contracts may properly be classified under three heads : 

1st. Contracts of record, such as judgments, cognovits (Q, and c ontract s, 
recognisances (m) ; 2ndly. Contracts by specialty or under 
seal, which admit of subdivision into contracts unilateral, as 
bonds ; and contracts inter partes, as indentures of demise ; 

Srdly. Simple contracts, or contracts not under seal, which 
are either written or verbal. 

The three great classes of contracts just specified have 
been advisedly arranged as above, for this reason, that con- 
tracts of record must be considered as of a higher nature 
than contracts of any other kind; and special, as superior 
in efficacy to simple contracts. With this preliminary re- 
mark, I shall at once proceed to point out the peculiar cha- 
racteristics of each of the three great classes of contracts 
above mentioned. 


(k) See 7 Cushing (U. S.) R. 37. 

(Z) A cognovit is a written confes- 
sion of an action, supposed to be given 
by the defendant in Court, which 
authorises the plaintiff, under circum- 
stances specified, to enter up judgment 
and issue execution thereon against the 
defendant. The R. G. H. T., 17 Viet., 
contain certain provisions (reg, 25-28) 
relative to cognovits and warrants of 
attorney. 

(m) A recognisance is an obligation 
of record entered into before some 
Court of record or magistrate duly 
authorised, with condition to do some 
particular act : 2 Bla. Com. 341. 

A recognisance may be entered into 
either to the Crown — as, where a per- 


son enters into recognisances to appear 
to answer a criminal charge ; or to a 
subject — as where bail is given. A re- 
cognisance by statute is either founded 
on a statute merchant or statute sta- 
ple, or is in nature of a statute staple 
under the 23 Hen. 8, c. 6 : 8 Rep. 11, 
note (a). 

A judgment of a Court of record is 
said to be of a higher nature than a 
statute staple, statute merchant, or 
any recognisance acknowledged by as- 
sent of the parties without judicial pro- 
ceeding : 6 Rep. 45 b. As to the effect 
of a statute staple, see, further, Judgm., 
EUu Y. 6 Szch. 925 ; S, (7., 4 
Ezch. 652. 

8 2 
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Contracts 
of record. 


Merger. 


Of contracts of record, the most practically important kind 
is that constituted by the judgment of a court of record of 
competent jurisdiction (n). A judgment of one of the supe- 
rior Courts of common law (for to the consideration of this 
species of contracts of record 1 shall now confine myself) has 
these peculiar properiies or characteristics : It effects or 
works a merger of the original cause of action ; it operates 
as an estoppel, and is conclusive as between the parties to it ; 
it does not need any consideration to support it ; it binds the 
land of the judgment debtor . 

The true nature and effect in regard to the doctrine of 
merger of a judgment at common law will be apparent from 
the following remarks : — ^Let us suppose that there has been 
a breach of some specific contract entered into between A. 
and B. A. being the contractee, and B. the party who has 
failed to perform his contract ; now, if A. recovers a verdic t 
for damages against B., and signs final judgment thereupon , 
A’s cause o f action in respect of the breach of con t ract ceases 
t o exist, — It becomes merged in the judgment . So, if judg- 
ment be recovered for a debt due by bond, the debt thus due 
becomes '' by judicial proceeding and act in law,'* trans- 
formed and metamorphosed into a matter of record " (o) ; 
upon which latter security, whilst it remaiifis in force and 
unreversed, the plaintiff’s remedy, if any, must, in such man- 
ner as the law allows, be had. 

The doctrine of merger now under consideration is clearly 
explained by the Court of Exchequer in King v. Hoare (p) 
in these words : — '' K there be a breach of contract or wrong 
done, or any other cause of action, by one against another, 
and judgment be recovered in a Court of record, the judg- 


(7t) debt of record is a sum of contract of the highest naXare, being 
money wbich*appears to be due by the established by the sentence of a Court 

evidence of a Court of record. Thus, of judicature : ” 2 Bla. Com. 465. 
when any specific sum is adjudged to be (o) Higgenis case, 6 Rep. 45. 

due from the defendant to the plaintiff (xd) 13 M. & W. 494, 504. 

on an action or suit at law ; this is a 
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ment is a bar to the original cause of action, because it is 
thereby reduced to a certainty, and the object of the suit 
attained, so far as it can be at that stage ; and it would be 
useless and vexatious to subject the defendant to another 
suit for the purpose of obtaining the same result.” Hence 
the legal phrase transit in rem judicatam derives its force 
and aptitude ; “ the cause of action is changed into matter of 
record, which is of a higher nature, and the inferior remedy 
is merged in the higher.” The above remarks equally apply 
where there is but one cause of action, whether it be 
against a single person or many. The judgment of a Court 
of record changes the nature of that cause of action, and pre- 
vents its being the subject of another suit, and the cause of 
action being single cannot afterwards be divided into two.” 
It was held accordingly, in the case whence the above extracts 
are taken, th at a judgment, even without satisfaction, re - 
covered against one of two joint debtors, is a bar to an action 
against the other (g). In an action against one of several 
joint contractors, a plea in estoppel of judgment obtained by 
another co-contractor must show that the former action was 
successfully resisted on some ground available in common to 
all the joint contractors (r). 

The doctrine of merger, as above stated, holds not merely 
where the original action was founded upon contract, but 
also where it was founded upon a tort or * wrong independent 
of contract the judgment in this latter case, as well as in 
the former, when obtained, constituting a contract of record, 
in which the right of action ex delicto is wholly merged, 
if,” therefore, “ one hath judgment to recover in trespass 
against one, and damages are certain,” (that is, converted 

( 2 ) King v. Hoare, 13 M. & W. sue the other.” Acc. per Popham, 
494. In Morgan v. Price, 4 Ezch. C. J., in v. Wootton, 01 Broome 

619, ParTce, B., remarks -.— “Suppose v. Wooton, infra, as explained p^ Cur. 
two persons jointly and severally liable in King t. Hoare. 
to a party who recovers the whole (r) Phillips v. Ward, 83 L. J., 
amount from one of them, he cannot Ex., 7. 
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j into certainty by the judgment,) “ although he be not satis- 
I fied, yet he shall not have a new action for this trespass ** (s). 

So if A, wrongfully converts goods, sells, and receives the 
money for them, and judgment in trover is obtained against 
him by the owner, such judgment, though unproductive, 
would be a bar to another action against A. for money had 
and received. And upon the same principle, if two jointly 
convert goods, and one of them receives the proceeds, the 
rightful owner cannot, after recovering against one in trover, 
sue the other for the same conversion, or maintain an action 
against him for money had and received, to recover the 
value of the goods, for which in the fonner action a judgment 
has already passed (f), Varying the form of claim, where 
the claim itself is the same, does not prevent the application 
of the rule of law,’’ to which reference has been here made ; 
for instance, in Slade's case (u) it is said, that a recovery or 
bar” in assumpsit, ''would be a good bar in an action of debt 
brought upon the same contract.” 

In any such case, the original cause of action transit in 
rem judicatam ; and we may conclude that " where judg- 
ment has been obtained for a debt as well as for a tort, the 
right given hy the record merges the inferior remedy by 
action for the same debt or tort against another party” (x). 

The next peculiarity to notice in a contract of record is, 
that " a ^cord imports in itself truth ” (y), and concludes all 
men against whom it is producible from denying anything 
appearing within the record (0) ; so that, if an action be 


(t) Per Popharrij C. J., Broome v. 
Wooton^ Yelv. 67 ; S. C/., Cro. Jac. 
78; cited 13 M. & W. 504, 505; 
Lmdall v. Penfoldj 1 Lev. 19. 

{t) Per Jervis, G. J., BucUand v. 
Johnson^ 15 C. B. 161. 

(u) 4 Bep. 94 b. Judgm., Rmledge 
T. HUlopf 29 L, J., M. C., 90. 

{x) Judgm., King v. Hoare^ 13 M. 
k W. 506. 


{y) Floyd v. Barlcer^ 12 Rep. 23. 
A record thus importing ‘‘credit and 
verity’’ “shall be tried only by itself,” 
i. e., by production and inspection, the 
reason being, that there may thus be 
an end of controversy ; 1 Inst. 260, a. ; 
Leg. Max., 4th ed., 827, 909. See 
Preston v. Peehe^ E. B. & B. 336. 

(z) Hyndc's case, 4 Rep. 71 b. 
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brought, and the merits of the question at issue be discussed 
between the parties, and a final judgment be obtained by 
either, the parties are concluded and cannot canvass the 
same question again in another action, although, perhaps, 
some objection or argument might have been urged upon the 
first trial, which would have led to a different result (a). A 
judgment then obtained inter partes (6) will estop either of 
those parties from again agitating the matter decided be- 
tween them (c). But, according to the well-known rule — res 
inter alios acta alteri nocere non debet — a judgment cannot 
be used to estop or fix with liability one who is neither a 
paiiy nor privy to it, who has had no opportunity to cross- 
examine the witnesses called upon the trial, or to dispute 
the conclusions to be drawn from the evidence there 
offered (d). 


(a) Per Lord Kenyon^ C. J., Great- 
head V. Bromley^ 7 T. R. 456 ; Mar- 
riot V. Hampton^ 7 T. R. 269. See 
Dick T. Tolhauseriy 4 H. & N. 497. 

(h) A judgment in rem operates di- 
rectly on the status of the thing adju- 
dicated upon : Cammell v. Sewell^ 5 
H. & N. 728 ; S. (?., 3 H. & N. 617 ; 
Imrie v. Castrique, 8 C. B,, N. S., 
405 ; CastHque v. Behrens^ 30 L. J., 
Q. B., 163 J Blace v. Potts^ 5 H. L. 
Ca. 383. 

(c) For information upon the subject 
here alluded to the reader is referred 
to the Duchess of Kingston's case^ 2 
Smith L. C., 5th ed., 642, and Note 
thereto. A judgment on the same 
point between the same parties is, if 
pleaded hy way of estoppel^ conclusive 
— where there is no opportunity of 
pleading it, it would seem to be con- 
clusive a« evidence: Id., p, 623* Per 
MaulCf J., Wilkinson y. Kirlyy^ 15 
C. B. 439. See Judgm,, Boileau v. 
Rutlin^ 2 Bxch. 681 ; cited per WUles^ 
J., Gordon y. WhitehmsCy 18 C. B. 


751 ; and in Hewlett v. Tarte^ 10 C. 
B., N. S., 826 ; Hutt y. Morrelly 3 
Exch, 240 ; Guest v. Warren^ 9 Exch. 
879. 

In Lord Fever sham v. Emersony 11 
Exch. 390-1, the Court observed that 
“ the rule is established by a series of 
cases, that if a party means to insist on 
an estoppel he must plead it. If a 
party intends to rely on a subject- 
matter of defence which the law does 
not favour, he must at his own peril 
take the earliest opportunity of setting 
it up;” and again, “it is perfectly 
well settled law . . . that if a party 

does not take the first opportunity 
which the pleadings afford him of re- 
lying on an estoppel, he leaves the 
matter at large, and it is competent 
for the jury to determine upon the evi- 
dence without regard to strict law.” 

As to the requisites of a plea of res 
judicata, see Nelson v. Cowhy 15 C, B., 
N. S., 99. 

{d) Judgm., King v. Normany 4 C* 
B. 898 ; Pdrie v. Nuttally 11 Exoh^ 
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But although, as between the parties to it, a judgment is 
thus conclusive, it is clearly impeachable where the maxim 
Nemo dehet esse judex in ^propriA causd has been in- 
fringed (e), or on the ground of fraud or of deception prac- 
tised on the Court; for, as remarked in the Duchess of 
Kingston's case (/), '' fraud is an extrinsic collateral act 
which vitiates the most solemn proceedings of Courts of 
justice. Lord Coke says (g) it avoids all judicial acts, ecclesi- 
astical or temporal.” To a like effect the Court of Queen^s 
Bench, in Philipson v. Earl of Egremont Qi), observe that 
'' fraud, no doubt, vitiates everything ; and the Court, upon 
being satisfied of such fraud, has a power to vacate, and 
would vacate, its own judgment,” a remedy being afforded to 
the aggrieved party by motion to the Court, or in some cases 
— ex. gr., to a declaration in scire facias — by plea {i), A 
judgment even of the highest tribunal may be treated as a 
nullity, if obtained by fraud (k), '' There is,” as remarked by 


569 ; Overton v. Harvey , 9 C. B. 324. 
See Reg. v. Amhergate N. d: B. R, C., 
1 E. & B. 372 ; Reg. v. Haughton, Id. 
501 ; Callow y. JenJcinson, 6 Exch. 
666 . 

{e) Leg. Max., 4th ed., 118. See 
Bllis V. Hoppei'y 3 H. & N. 766 ; Reg. 
V. Recorder of Camlyridge, 8 E. & B. 
637 ; Re Hoyhins, E. B. & E. 100 ; 
London and North Western R. C. v. 
Lindsay^ 3 Macq. H. L. Ca. 99. 

(/) 2 Smith L. C., 6th ed., 650 ; 
Shedden v. Patrick, 1 Macq. H. L. 
Ca. 535. 

{g) Fermor's case, 3 Rep. 78 a. 
ih) 6 Q. B. 587, 605, citing Bradley 
V. Eyi'e, 11 M. & W. 450. 

(i) Philipson V. Earl of Egremont, 
6 Q. B. 587, 604. Per Tindal, C. J., 
Fowler v. Rickerhy, 2 M. & Gr. 777 ; 
per Parke, B., Re Place, 8 Exch. 704; 
Shattock T. Carden, 6 Exch. 725 ; Be 
Medina t. Grove, 10 Q. B. 152, 168. 
<< There ie no donbt of the jurisdiction 


of Courts of equity to grant relief 
against a former decree, where the 
same has been obtained by fraud and 
imposition ; for these will infect judg- 
ments at law and decrees of all Courts ; 
but they annul the whole in the con- 
sideration of Courts of equity : ” Story 
Eq. PL, 3rd ed., s. 426 ; Id. ss. 780- 
784 ; Earl of Bandon v. Becher, 3 
Cl. & F. 479, 510. See also Alleyne 
V. Reg., 5 E. & B. 399 ; Dodgson v. 
Scott, 2 Exch. 457. As to settbg 
aside a judgment on the ground of 
mistake, see Cannan v. Reynolds, 5 
E. & B. 301. The judgment of a 
foreign Court is impeachable in certain 
cases. See Cammcll y. Sewell, 3 H. & 
N. 617, 646; S. (7, 5 H. & N. 728. 
See also Sheehy v. Professional Life 
Ass. Co., 3 C. B., N. S., 597 ; S. C., 
2 Id. 211 ; Simpson v. Fogo, 1 Johns. 
&H. 18. 

(k) Shedden v. Patrick, 1 Macq. H. 
L. Oa. 535. 
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Pollock^ C. B. (P), no more stringent maxim than that no 
one shall be permitted to aver against a record ; but where 
fraud can be shown this maxim does not apply.” 

No consideration is necessary to support an action founc 
upon a judgment — inasmuch as whilst the judgment remains 
in force, a legal liability to pay has been already ascertained 
thereby (m). Debt will, consequently, lie upon the judgment 
of a Court of record {n)^ or the judgment may, according to 
circumstances, be proceeded upon by scire facias or by writ of 
revivor (under various provisions of the First C. L. Proc. Act, 
ss. 128-133), or it may be enforced by execution in the 
ordinary manner. 

A judgment obtained in a Court of law now binds thei 
land of the debtor of which he w^as seised or possessed at the| 
time of entering up the judgment or at any time after- 
wards (o). Before, however, lands which have passed into 
the hands of purchasers can be affected by a judgment 
obtained against the vendor under the provisions of the 
statutes below cited, the name, abode, and description of the 
debtor, with the amount of the debt or damages and costs 


consi- 
deration 
necessary 
to support 
Judgment 


(l) Rogers v. Hadley^ 2 H. & 0. 
247. 

(m) In like manner a foreign or colo- 
nial judgment in favour of plaintiff 
“imposes upon the defendant a moral 
obligation to pay the debt, which moral 
obligation is a good foundation for an 
action against him here : ” Arg , Kdsall 
V. Marshall^ 1 C. B., N. S., 255, 
See Hutchinson v. Gillespie^ 11 Exch. 
7^98, * 810, where Alderson, B., ob- 
serves, “It is laid down that wherever 
there is the judgment of a Court of 
competent jurisdiction for payment of a 
sum of money, an action will lie there- 
on ; for the law gives so much credit to 
the judgment as to consider that the 
sum is due.” See Vanguelin v, JBonardf 
15 0. B., N. S., 341, 867-8 ; JBrisaac 


V. RathhonCy 6 H. fc N. 301. 

A plea of judgment recovered in the 
Consular Court of Constantinople was 
held good in Barber v. Lamhy SC. B., 
N. S., 95 ; distinguished in Frayes v* 
WormSy 10 Id. 149. See Cox v. 
MUchell, 7 C. B., N. S., 55. 

(n) See Arg., Prince t. Nicholsony 5 
Taunt. 667 ; 1 Chitt. PL, 7th ed , p. 
124 ; Sheehy v. Professional Life Ass. 
Co.y supra, n. (i) ; Jackson v. FvereU, 
1 B. & S. 857. As to the finality of 
an award, see Hodghinson v. FemiCy 3 
C. B., N. S., 189 ; and as to its ope- 
rating as an estoppel, see Netoall t. 
Fllioty 1 H. & C. 797. 

(o) 1 & 2 Viet. c. 110, s. 18 ; Sugd. 
V. & 14th ed., 523. 
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Judgment 
is a con- 
sensual 
contract. 


recovered against him, together with the date of registration 
and other particulars, are required to be registered in an 
index, which the Act directs to be kept for the warning of 
purchasers at the oflSce of the Court of Common Pleas (p). 
The registration here adverted to, in order that it may 
be effectual, must be repeated every five years (5); and 
even if a purchaser of land should have express notice of 
any such judgment recovered against the vendor, he will not 
be affected by it unless and until a minute of such judgment 
shall have been left at the ofiice aforesaid for entry in the 
register there kept (r). 

. A judgment being ordinarily rendered in invitum, caimot, 
I it may perhaps be thought, accurately be designated a con- 
I sensual contract. The point suggested is not unworthy of 
* consideration. Let us suppose that A. sues and recovers 
judgment against B. for breach of a special agreement. The 
judgment in this case, founded on the verdict of the juiy, 
fixes the amount of damages, and not merely imposes on B. 
an obligation to pay such amount ; but also raises an 
implied undertaking on his part that he will pay it, whence 
his consent to pay the amount recovered may strictly be 
inferred. Debt therefore lies on a contract of record, in like 
manner as where there is, under circumstances quite dis- 
similar, a legal duty or obligation to pay money. Without, 
however, resorting to technical reasoning for the purpose of 
disclosing in this peculiar species of contract the element of 
consent, another view of the matter before us may he pre- 
sented. Every member of the community who appears, 
whether as plaintiff or de f endant in a Court of justice, mu st 
be regai’ded as submitting himself to the course of procedure 


(p)lk2 Viet. c. 110, s. 19 j 2 & 3 (r) 3 & 4 Viet. e. 82, b. 2. See, 

Viet. 0 . 11, 8. 3 ; 23 & 24 Viet. e. 38; further, as to the abore Bubject, 18 & 
Be Tv/mer^ 33 L. J., Ch., 232 ; Sngd. 19 Viet. e. 15 ; Sugd. V. & P., 14th 
V. 4b P., 14th ed., 529. cd., pp. 527 et seq. 

( 2 ) 2 & 3 Viet. e. 11, s. 4, 
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which it recognises — ^t o the directions which it may promul- 
gate — to such compulsory process consequent upon judgment, 
aTit may counten ance or award. It seems pr oper, there fore, 
to speak of a judgment as a contract assented to by both 
parties — the law implying an assent by the party agains t 
■^om the judgment passes, to conform to its requirements. 


A contract under seal or specialty is a contract in writing, 
the execution whereof is accompanied with certain solem- 
nities which not merely indicate the assent of the contract- 
ing parties (s), but give to their contract peculiar force and 
efficacy {t), 

A contract may be constituted by statute, and, if so, is a 
specialty of the highest kind (u). 

An instrument under seal, when used between priva te 
persons, is, a s Hackstone tells us {x), called a deed {factum) 
because it is the most solemn and authen tic act that a man 
can possibly perf orm with relation to the disposal of his pro- 
perty,’’ or with a view to affectmg in any manner his own 
interests.^ The instrument in question may be unilateral or 
made by one party only ; or it may be inter 'partes, i e. made 
between two or more parties. At common law the rule is, 
that the right of action upon a deed inter partes is restricted 
to those only who are parties to it {y). This rule, however, 
has been broken in upon by the stat 8 & 9 Viet. c. 106, 


Contracts 
under seal— 
g^ei'al re- 
marks as to. 


(a) “The general rule of law is that 
the assent of a party to a deed conyey- 
mg property to him is to be presumed, 
and a grant of goods, like any other 
common law conveyance operating by 
grant, passes the property without as- 
sent :** Judgm., Siggera v. Evans, 5 B. 
A B. 380. 

(t) The strict definition of a deed, as 
given in Shepp. Touch, p. 50, is this ; 
— ** A writing or instrument written 
on paper or parchment, sealed and de - 
livered, to prove and testify the agree- 


me nt of the parties whose deed it is to 
tEe ttungseo ntained in the deed. * 

(u) Cork and Bandon JR. C. v. 
Goode, 13 C. B* 826 ; Shepherd v* 
Mills, 11 Exch. 55, 67 ; 1 Wms. 
Saund. 38, 38 a. See per Cockbum, 
C. J., 6 0. B., N, S., 157. 

(z) 2 Com. 295. 

(y) A nderson v. Martinddle, 1 Eastg 
497 ; Lord Southampton r.^Brown, 6 

B. & C. 718 ; per Lord EUenborough^ 

C, J,, Storer v. Gordon, 3 M. A Si 
822. 
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s. 5, which provides, that, under an indenture executed 
after the first of October, 1845, an immediate estate and 
interest in any tenements or hereditaments, and the benefit 
of a condition or covenant respecting them, may be taken, 
although the taker thereof be not named as a party to 
the said indenture ; and the section of the Act just cited 
further provides, that a deed purpoi*ting to be an indenture 
shall have the effect of an indenture, although not actually 
indented. 

A specialty, as already intimated, is distinguished from a 
simple contract in writing by certain solemnities attendant 
on its execution — viz., by sealing and delivery. It may 
indeed be laid down as clear law, that, prior to the Statute 
of Frauds, signing was in no case deemed essential to the 
validity and obligatory force of a deed which had been 
executed by sealing and delivery ( 0 ). Even now, the absence 
of the signature of a party to a deed, the subject matter of 
which comes within the operation of that statute, would 
seem to be immaterial (a), for the object of that enactment 
was to prevent matters of importance from resting on the 
frail testimony of memory alone.” It was not intended to 
apply to instruments already authenticated by a ceremony of 
a higher nature than a signature or a mark (b). 

Deliyeiy is essent ial to the du e ex ecution of a deed^ c) ; so 
that if executed after the day on w hich it purports to bear 
date, it ta kes effe ct from the day of delivery and not from 
the day of the date, according to the maxim Traditio loqui 


{z) Co. Litt. 35. b. ; Shepp. Touch. 
56. 

(a) The signature of a party may, 
however, he required by the express 
provisions of the power or authority 
under which a deed is executed : 2 Bla. 
Com., 2l8t ed., 305, n. (18). 

(b) Per JtoJfCf B., Cherry v. /fern- 
tn^, 4 Exch. 636*7. 

(c) Aa to evidence of delivery, see 


Xenos V. Wickham^ 13 C, B., N. S., 
381; S. O.y 14 Id. 435; Kidner v. 
Keithy 15 C. B., N. S., 35 ; Tupper Y. 
Foulkesy 9 C. B., N. S., 797. 

Delivery is not necessary in the case 
of a body corporate, for the fixing their 
common seal to the deed is tantamount 
to a delivery; Com. Dig. “Fait” 
(A. 8). 
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faxM chartam(d ). '' A deed ” says Bayley, 3Je\ ^^has no i 
operation until delive ry.” 

^though the usual practice in delivering a deed is to ] 
place the finger upon the seal or wafer (which has, in gene- 
ral, been previously affixed to the instrument), and to repeat 
the formula I deliver this as my act and deed,” yet it is 
clear, on the one hand, that delivery without words is suffi- 
cient (/), and, on the other, that a deed may be delivered by 
words without any act of delivery {g). 

I f, mor ^v e^r, whe n a deed ha^b^n formally sealed and 
d elivered, wit h apt words of delivery, it is ret ained by the 
party executing it, sijg h reten ^n will n ot per se affect the 
operation of j ^e deed (h). And it is also clear, that delivery 
to a third person for the use of the party in whose favour 
the deed is made, provided the grantor parts with all con- 
trol over the instrument, will make the deed effectual from 
the instant of such delivery ; for the law will presume, if 
nothing appear to the contrary, that a man will accept what 
is for his benefit (i). 

A deed may, however, be delivered as an escrow, ie., it 
may be delivered to a stranger to be kept by him until 
certain specified conditions be performed, and then to be 
delivered over to the grantee (h). If, in point of fact, the 
deed is delivered not to take effect as a deed until some 
condition is performed, it will operate as an escrow, notwith- 
standing the delivery is in form absolute (Q. But if a deed 


{d) Stede v. Mart, 4 B, & C. 272 ; 
Goddard^ s case, 2 Rep. 4 ; Clayton^ s 
case, 5 Rep. 1 ; per Patteson, J., 
Browne v. Burton, 17 L. J., Q. B., 50. 
(c) Styles V. Wardle, 4 B. & C. 911, 
(/) Co. Litt. 86. a ; 9 Rep. 186. 
b., 137. a. 

ig) Co. Litt. 86, a, j Sbepp, Touch, 

68 . 

(h) Doe d. Garnons v. Knight, 5 B. 
& C. 671 ; cited aod distinguished 
Xenos V. Wickham, 14 C. B., N. S,, 


467, 470. 

In Jeffries v. Alexander, 8 H. L. 
Ca. 594, a question arose whether an 
instrument was a deed or a t^tamen- 
tary paper. 

(t) Doe d. Garnons v. Knight, supra; 
8 Rep. 26 b. 

(h) 4 Kent Com., 10th ed., 544 ; Co. 
Litt. 86. a. ; MilUrship v. Brookes, 5 
H. & N. 797. 

(0 Per Pollock, C. B., Christie v. 
Winnington, 8 Exch. 290 ; per Jervis, 
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be delivered as an escrow, upon certain conditions, to the 
party to whom it is made, the delivery is nevertheless ab- 
solute, for in traditionibus chartarvm non quod dictum sed 
quod factum est inspicitur (m). 

The legal consequences which flow from the execution (n) 
of a written contract by sealing and delivery are most im-* 
portant. Dii'ectly that an instrument containing a contract 
is sealed by the parties thereto, it becomes a deed (o), and as 
such is^ clothed with the following properties, which do not 
attach to a simple contract in writing. It works a merger ; 
it operates by way of estoppel ; it requires no consideration 
to support it ; it will in some cases bind the heir of the 
covenantor or obligor ; it can only be discharged by an 
instrument under seal, by the judgment of a Court of com- 
petent authority, or by Act of Parliament. 

The limits necessarily prescribed for this treatise will not 
of course allow of any attempt on my part to consider the 
forms of deeds, or the various modes which have been de- 
vised for effecting, through their intervention, objects which 
are in kind almost infinitely diversified. The reader will 
bear in mind, however, that in every valid deed there must 
be parties able to contract, and also a thing or subject matter 
to be contracted for, all which must be specified and set 
forth with some sufficient degree of certainty and precision ; 
for instance, in every grant there must be a grantor, a grantee. 


C. J., Va/vis V. Jones f 17 C. B. 634 ; 
per Crompton, J., Pym v. Campbdl, 6 
B. & B. 374 ; Oudgen v. Besset, Id. 
986 ; Murray v. Earl of Stair, 2 B. 
& C. 81 ; 2 Bla. Com., 21st ed., 307, 
n. (20). 

(m) Shepp. Touch. 59 ; Thorough^ 
good^s case, 9 Rep. 136 a. ; per Cress- 
well, J., Cvmberlege v. Lawson, 1 C. 
B., N. a, 718. 

The maxim of law, as well as of 
reason and good sense, is non quod 


dictum, Bed quod factum est inspi> 
citur per Martin, B., 6 H. L. Ca. 
722. 

(n) There cannot be a partial execu- 
tion of a deed : see Wilkinson v. Anglo- 
Californian Gold Mining Co,, 18 Q. 
B. 728. 

(o) Per Coleridge, J., Hall v. Bain- 
hMge, 12 Q. B. 707. See Bewid- 
^on Y, Cooper, 13 M. & W. 848, 
853. 
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and a thing granted ; in every leaae, a lessor, a lessee, and a 
thing demised (p). 

The agreements of parties under seal usually contain, how- 
ever, in addition to the above simple elements, stipulations 
and conventions, called covenants (q), more or less elaborately 
worded, whereby either party vouches for the truth of certaiu 
facts, or binds himself to do or to refrain from doing certain 
things. Thus, the grantor of an estate may covenant that 
he hath a right to convey, or that the grantee shall quietly 
eiyoy the land ; a lessee may covenant to pay his rent or to 
keep the premises in repair (r). 

No particular form of words is necessary to create a cove - 
nant ; any words are sufficient for that purpose “ which show 
an intention to be bound by the deed to do or omit that 
which is the subject of the covenant ; any such words are 
sufficient, and some such words are necessary to make a 
covenant” (s). It will readily be supposed that, where a 
deed has been informally prepared, much difficulty may be 
felt in determining the intention of the parties to it, and in 
interpreting their covenants. Upon this subject it may suf- 
fice to say that, although where the words of a covenant are 
clear and free from doubt, effect must be given to them ; yet, 
if “ a covenant may have two meanings, each of which is 
equally probable, in each of which the words are capable of 
expressing the same thing, and the question is, in which of 


(p) 2 Bla. Com. 296. 

{q) A covenant may be defined to be 
**an agreement between two or more 
persons by an instrument in writing 
sealed and delivered, whereby some of 
the parties engage, or one of them en- 
gages, with the other or others of them, 
that some act hath or hath not already 
been done ; or for the performance or 
nonperformance of some specified duty;** 
Platt on Cov. p. 8. 

(r) 2 Bla, Com. 304, A man may 
covenant that a thing is already don^ 


or that it shall be done. In the one 
case the covenant is executed ; in the 
other, executory : Shepp, Touch. 162. 

(a) Judgm., JRaMtigh v. 

Eastem E. C., 10 0. B. 632; Wood 
V. Copper Miners Co,y 7 C. B. 906 ; 
per Farlcty B., Righy v. Great Weetem 
R, a, 14 M. & W. 816. See Smith 
V. Mayor^ of Harwich^ 2 C. B., 
N, S., 661 ; Farrdll v. Hilditfik, 28 
L. J., C. P., 221 ; Platt on Cot* pp, 
27 et seq. 
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Covenants— 


indepen- 
dent ; 


1 


1 


— depen- 
dent; 


—concur- 

rent. 


the two senses it is to be understood, that meaning which i t 
i s^most probable the parties contemplated is the one that j b 
to be ado pted^ ” (t), 

" Generally speaking,’’ remarks the learned judge, wh^e 
words are above cited, the construction of a written con- 
tract is for the Court ; but when it is shown by extrinsic 
evidence that the terms of the contract are ambiguous, 
evidence is admissible to explain the ambiguity, and to 
show what the parties really meant. That is one of Lord 
Bacon's maxims (“)• Where there is an election between 
two meanings it is properly a question for the jur y. So, 
[if a man devise land to his ' cousin John,’ and it appears 
that he has two cousins named John, extrinsic evidence 
is admissible to show to which of them he meant the land 
to go ” (x). 

Covenants, when viewed in relation to each other, will be 
found to be divisible into three classes. 1. In dependen t 
covenants, — that is to say, where either party may recover 
damages from the other for the injury he may have sus- 
tained by a breach of the covenants in his favour, and where 
it is no excuse for the defendant to allege a breach of the 
covenants on the part of the plaintiff. 2. Covenants which 
are conditions and dependen t, — that is, in which the per- 
formance of one covenant depends on the prior performance 
of another ; so that till the prior condition be performed, the 
other party is not liable to an action on his covenant. 3. 
Covenants, sometimes called concurren t, which ar e mutual 
conditio ns to he performed at t he sam e time ; and in these 
Tf one party is ready and offers to perform his part, and the 
other neglects or refuses to perform his, he who is ready 
and offers thus legally fulfils his engagement, and may 
therefore maintain an action against the other party for 


(<) Per Maule, J., West Loridm R, 622, 629. 

0. V. London md N.-W. R. 0,, 11 (u) Bac. Max. reg. 23, 

C. B. 824 ; Bland v Crowley, 6 Exch. {x) Smith v. Thompeon, 8 0. B. 69# 
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his default, even though neither be obliged to do the first | 
act {y). 

Covenants, besides admitting of the classification above 
given, are also designated, regard being had to their nature 
and to the subject-matter which they may concern, as real, 
personal, or collateral . A covenant real being suclT as ~is 
annexed to an estate and to be performed on it ; a covenant 
personal being one whereof some person in pai-ticular shall 
have the benefit, or whereby he shall be charged, or one 
which is to be performed personally by the covenantor alone. 
The term collateral, when applied to a covenant, is commonly 
used in contradistinction to the term real, as above defined. 
A covenant is said to be collateral when the thing to be done 
in pursuance of it is '' merely collateral to the land, and doth 
not touch or concern the thing demised in any sort (z), or 
not so immediately as to pass with it to an assignee. Such a 
covenant is also said to be in gross. 

If, for instance, a lessee covenant to pay rent or to repair, 
or if a lessor grant to his lessee the liberty of taking wood 
from off the demised premises to bum within his house or to 


(y) Per Lord Mansfield, Kingston v. 
Preston, cited Jones v Barkley, 2 
Dougl. 689. Respecting the above 
classes of covenants, the reader is re- 
ferred to Pordage v. Cole, 1 Saunds. 
819 ; 1 Wins. Sannd. 320 a, (4) ; 

Platt on Cov. p. 70 ; per Tindal, C. J., 
Stavers v. Curling, 3 Bing. N. C. 368 ; 
cited per Kealing, J., Seegcr v. Duthie, 
8 C. B., N. S., 70 ; Friar v. Grey, 15 
Q. B. 891, and 5 Exch. 584 ; London 
Gas Light Co. v. Vestry of Chelsea, 8 
C. B., N. S., 215 ; Ellen v. Topp, 6 
► Exch. 424 ; Sibthorp v. Brunei, 3 
Bxch. 826. 

In Pordage v. Cole, supra, it was 
** agreed*' between A. (the plaintiBF) 
and B. (the defendant) by instrument 
under seal, that B. should pay to A., 
before a day named, a sum of money 


for his lands, &c. (whereof Bs, was 
actually paid as earnest). It was, in 
the first place, held, that, by this 
agreement, a covenant on the part of 
A. was raised to convey the land ; amd, 
secondly, that the covenants to pay the 
money and to convey were independent 
of each other, so that A. might sue for 
the residue of his purchase money be- 
fore any conveyance by him of the land. 
See also Marsden v. Moore, 4 H. & N. 
600 ; Hemans v. Picoioilo, 1 C. B., 
N. S., 646 ; Easton Counties R. C. v. 
Philipson, 6 C. B. 2; Phillips v. 
Clift, 4 H. & N. 168 ; Baylis v. Le 
Gros, 4 C. B., N. S., 53*^ ; White v. 
Beeton, 7 H. & N. 42. 

(z) Spencer's case, 5 Rep. 16, 2nd 
ResoL 

T 


Covenants 
real, per- 
sonal, and 
collateral. 
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repair his fences during the term, the covenant is ‘ real ; ’ it 
passes with the land to its assignee, so that he who takes the 
one becomes immediately subject to the other (a). On the 
other hand, a covenant to pay a sum of money, or a covenant 
by a lessee not to hire certain persons to work in a mill about 
to be erected on the land demised (6), would be ^ personal * to 
the covenantor, and would not bind his assignee. In this 
latter case the covenant might be said to be altogether ^ colla- 
teral * to the land. 

To SpcTicer's case (c), which is the leading authority to 
show what covenants do or do not ^ run with land,’ i.e., pass 
with it from assignee to assignee, reference must be made for 
information upon that subject. It may, however, be well to 
present shortly the principal rules there laid down, as stated 
by Wilmot, C. J., in Bally v. Wells (cZ). ‘‘ Covenants in 

leases,” says that learned judge, extending to a thing " in 
esse' parcel of the demise, inn with the land and bind the 
assignee, though he be not named — as to repair, &c. And if 
they relate to a thing not ‘ in esse,' but yet the thing to be 
done is upon the land demised, as to build a new house or wall, 
the assignees, if named, are bound by the covenants ; but if 
they in no manner touch or concern the thing demised, as to 
build a house on other land, or to pay a collateral sum to the 
lessor, the assignee, though named, is not bound by such 
covenants ; or if the lease is of sheep or other personal 
goods, the assignee, though named, is not bound by any 
covenant concerning them. The reasons why the assig- 
nees, though named, are not bound in the two last cases 

are not the same. In the first case it is because the 

thing covenanted to be done has not the least reference to 
the thing demised ; it is a substantive, independent agree- 

(а) Id, ibid, thereto. 

(б) Mayor of Oonglcton y, Pattiaon, (d) Wilmot’s Notes, 844, cited per 

10 East, 130. Holroyd, J., Fmww v. Smith, 6 B. & 

(c) 5 Eep. 16 ; 1 Smith L, C,, 5th Aid. 7, and ia 2 Wms. Saond* 804, 

cd,, 48, with the Note appended n. (12> 
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ment, not qvx)dam wodo, but nullo modo, annexed or appur- 
tenant to the thing leased. In the case of the mere per- 
sonalty, the covenant doth concern and touch the thing 
demised, for it is to restore it or the value at the end of the 
term ; but it doth not bind the assignee, because there is no 
privity, as there is in the case of a realty between the lessor 
and lessee and his assigns in respect of the reversion (e). 


Again, a covenant may be express or implied. T herg corenant®- 

express 

are,” says Sir E. Coke (/), '' two kinds of covenants, viz., a implied. 
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Bond— 

what. 


A bond is an instrument under seal, whereby one person 
becomes bound to another for the payment of a sum of 
money, or for the performance of any other act or thing. 
The person thus bound is called the obligor, and he to whom 
the bond is given the obligee. And this obligation may be 
either by or to one or several persons ” (i). 

If a bond be merely for the payment of money, or for the 
performance of some particular act, without any condition in 
or annexed to it, the bond is said to be single ; but there is 
in general a condition added to the bond in the nature of a 
defeasance, stipulating that if the obligor duly performs the 
act specified, the obligation shall be void, otherwise that it 
shall remain in full force. In case this condition is not per- 
formed the bond becomes forfeited (fc), so that the entire 
penalty named therein was formerly recoverable at law. 
Now, however, by virtue of the stat. 4 & 5 Ann. c. 16, ss. 12 
and 13, in the case of a bond conditioned for the payment 
of money, the pajment of the principal sum due, with 
interest and costs, .even though the bond be forfeited, and 
a suit has been commenced thereon, will be a full satis- 
faction and discharge (Z). Also, by th e stat, 8 & 9 Will. 

3, c. 11, s. 8, damages and costs of suit only are recover- 
able in an action upon a bond executed "by way of securit y 
for the performance of covenants contain ed in any deed o r 
indentureTmT"" 


Doctrine of Of Specific properties inherent in a deed, the first to be 

merger as 

noticed is that of merger, A deed being of a higher 
generauy. nature than a simple contract, will, if given or entered into 
in relation to the same subject-matter, altogether merge or 


(t) Horlatone on Bonds, p. 1. 2, s. 3. 

(le) 2 Bla. Ck>m. 340. The condi- (1) 2 Bla. Com. 841. 

tion of a bond being for tbe benefit of (m) As to the effect and operation of 

the obligor most, in general, bo strictly this enactment, see Horlstone on Bonds, 
performed ; Hnrlstone on Bonds, Cb. pp. 129, 181. 
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swallow up the latter, and extinguish any right of action 
which might have been founded upon it {tC). For instance, 
by the acceptance of a bond for a simple contract debt, the 
debt (according to the accustomed phraseology) will merge in 
the higher security (o) ; and if a covenant be entered into to 
pay a sum of money actually due, the remedy thenceforth 
must be upon the covenant, and not upon the original cause 
of action (jp). 

In Middleditch v. Ellis (q) it is observed, — The general 
principle is clear, that, where a debt is secured by a bond, 
covenant, or other specialty, there the obligation by simple 
contract is gone : the lesser security is merged in the 
greater ; '' and the principle thus stated was forcibly applied 
by the Court to the facts before them in the case just men- 
tioned. There the plaintiff was mortgagee under a mortgage 
from the defendant, with a power of sale ; the mortgage deed 
containing the ordinary covenant by the defendant to pay 
the principal sum secured, with interest. The mortgaged 
property was sold by the plaintiff under the power thus 
given, but did not produce sufficient to discharge the debt 
due to him ; and a meeting aftersvards took place between 
the plaintiff and defendant, at which an accoimt was stated 
between them charging the defendant with the full amount 
of principal and interest, and giving him credit for the net 
proceeds of the sale. It was held, upon these facts, that an 
action of debt upon the account stated would not lie, the 
balance found to be due thereby from the defendant to the 


(n) A debt due for rent is not, how- 
ever, merged by giving a bond ; because 
rent is a specialty debt : per Cresswelly 
J., 10 C. B. 574; BuU. N. P., 7th ed, 
182 a. Nor can one bond merge an- 
other bond : 6 Rep. 45 b. 

(o) Bac. Abr. Oblig. (D.)"; Biggene'e 
cose, 6 Rep. 44 b; per Lord EUen- 
horovgh, C. J., Drake v. MUckcU, 8 


East,* 251 ; see MowcUt t. Lord 
Londeeborough, 4 K. A B. 1. A 
specialty does not, strictly speaking, 
merge or extinguish the debt; but it 
merges the remedy by way of proceed- 
ing upon the simple contract;*’ per 
Maule, J., 10 C. B. 578. 

(p) Post, p. 279. 

( 2 ) 2 Rxclu 623. 



m 


CONTEA.CTS GENEKALLY. 


plaintiff having in truth ai'isen upon the deed, and not upon 
the subsequent settlement (r). 

In order to trace out the full operation of the doctrine of 
merger, let us suppose that A., being indebted to B. in the 
sum of lOOZ. for goods sold and delivered, accepts a bill of 
exchange drawn upon him by B. at a date certain for that 
amount, and that the bill is taken by B. in lieu of immediate 
payment, the effect of this transaction will be to suspend or 
postpone, until the bill falls due, B/s right of action against 

A. in respect of the goods sold (s). Let us next suppose, 
that the bill thus given is dishonoured at maturity, and that 

B. , in lieu of then proceeding against A., as he would be en- 
titled to do, in respect either of his original demand or upon 
the bill, agices to take A/s bond in the penal sum of 200?., 
conditioned for the payment to B. of the 100?. above men- 
tioned, and interest thereupon, at some future day. Now, if 
default be made in pa}Tiient of the amount thus secured, 
the only remedy at law available to B. against A. will be by 
action upon the bond, his right of suit, whether in respect of 
his original claim or of the bill, having become merged in 
and extinguished by the instrument under seal. To pursue 
this inquiry a step further, let us suppose that B. recovers 
judgment in an action of debt upon the bond against A., the 
sole mode of obtaining satisfaction from his debtor thencjB- 
forth available to B. will be upon the judgment in wLich the 
bond debt will itself have become merged, in accordance 
with a principle already explained, and which is expressed 
by the legal phrase transit in remjudicatam (t). 

But although the doctrine of merger in connection with 
specialties is in theory thus simple, difficulty occurs not 
unfrequently in applying it, for the rule in question is 
subject to some qualifications, wliich must now accordingly 
be noticed. 


(r) See Fetch v. Xyow, J) Q. B. 147. (t) Ante, p. 261. See Phrtnee t, 

(e) Ante, p. 277. 2 C. B., N. 8., 454. 
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In general,” says BayUy, J., in Twopermy v. Yomig (u), 

where a simple contract security for a debt is given, it is 
extinguished by a specialty security, if the remedy given hy 
the latter is co-extensive with that which the creditor had 
upon the former!' Observing the qualification thus intro- 
duced into the rule, we may conclude that a bond given for a 
limited sum would not operate to merge a debt of indefinite 
amount (oj), and that the contract under seal of a surety will 
not by operation of law extinguish the simple contract debt 
of the principal {yf So, if one of two makers of a joint and 
several promissory note executes to the holder a mortgage to 
secure the amount, and covenants therein to pay it, the other 
maker is not thus discharged ; the remedy given by the 
specialty being confined to one of the debtors only, and 
therefore not co-extensive with that which the creditor had 
upon the note {z). 

Again, where it clearly appears on the face of an instru- 
ment under seal that the intention of the parties to it was> 
that the original debt secured thereby should continue to 
exist, or that the security (if any) previously given should 
remain in force, some doubt may upon decided cases reason- 
ably be felt, whether the deed will or will not necessarily have 
the efiect of extinguishing the prior security or debt. If, 
indeed, a bond or covenant be entered into simpliciterioT an 
existing debt, a plea stating this fact will be good to an action 
founded on the simple^contract, although it do not allege that 
the instrument w^as given in satisfaction of ” the debt (a)— 
the reason being, that by force of law the simple contract 
merges in the higher security. “ Primd facie f says Jervis, 
G. J ., in Price v. Moulton (b), “ the general rule is> that, where 

(u) 8 B. & 0. 208, Solly v. Forbes, 2 Brod. A B. 88 ; 

(x) Norfolk R, C7, v. McNamara, 3 Twopenny t. Young, 8 B. A C. 208. 

Exch. 628, 681. Per Parhe, B., R. a 

(y) White v. Cuyler, 6 T. B. 176 j t. M*Nanuira, 8 Exch. 681-2. 

Eohnes v. Fell, 8 M. A Gr. 213. (6) 10 0. B. 861, 872. 

(z) AnseU v. Baker, 18 Q. B. 20 j 
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a security of a higher nature is taken for the same debt, it 
operates a merger of the lower security ; a pai*ty cannot sue 
for money had and received where he has got a security 
for the same debt, which gives him a remedy of a higher 
degree.'* 

The remarks just made seem also applicable where the 
obligation under seal is expressly stated to be given as a 
** security for payment of a debt." In either of the foregoing 
cases the policy of our law is. that there shall not be two 
subsisting remedies, one upon the deed, and anoth er upon the 
simple contract by the same person against the same person 
for the same demand (c). 

It seems, then, quite established that the intention of 
parties not expressed upon the face of a deed can in no 
degree affect its legal operation in regard to merger. And 
it may perhaps be doubted, regard being had to the remarks 
of the Coui-t of Common Pleas in Price v. Moulton (d), 
whether an expression even of the intention of the parties 
to exclude the operation of the doctrine of merger appear- 
ing in the deed would, per se, alter or qualify its strict legal 
operation, fortior et potentior est dispositio legis qudm 
hominis (e). 

Inasmuch as a deed is a solemn and authentic act," a 
man," says Sir William Blackstone (/), “ shall always be 
estopped by his own deed, or not permitted to aver or prove 
anything in contradiction to what he has once so solemnly and 
deliberately avowed." ''The principle," says Taunton, 3 . {g), 
" is that, where a man has entered into a solemn engagement 


(c) Per MauU, J., 10 C. B. 574. 
See Mathew v. Blackmoi'e, 1 H. & N. 
762 ; Marker v. Kenriik, 13 C. B. 
188, 199. 

(d) 10 C. B. 661, with which, how- 
erer, compare the observations of Bay- 
ley, J., and Holroyd, J., in Twopenny 
T. Toung^ 3 B. A C. 208. 


(e) Co. Litt. 838 a. 

(/) 2 Cora. 295. 

{ff) Bowman v. Taylor, 2 Ad. & E. 
291. ** The principle of estoppel is 

that, whether there be a cause of action 
or not, the party cannot allege it:** 
per Coleridge, J., Parke$ v. Smith, 16 
Q. B. 312. 
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by deed under his hand and seal as to certain facts, he shall 
not be permitted to deny any matter which he has so 
asserted/’ 

As illustrating the operation of the rule just stated, Horton 
V. The Westminster Improvement Commissioners Qi) maybe 
consulted. There the plaintiff sued upon a bond, the con- 
dition of which recited that, by virtue of certain Acts of 
Parliament, the defendants were authorised to boiTOw money 
for the puiposes thereof, &c.; and that they in pursuance of 
the Acts, had borrowed of one P. a certain sum of money 

for enabling them to carry the purposes of the said Acts 
into execution.” To the declaration, which set out the above 
condition, the defendants pleaded, inter alia, that ' they did 
not, in pursuance of the said Acts of Parliament, boiTow 
of P. the said sum, or any part thereof, for enabling them to 
carry the purposes of the Acts or any or either of them into 
execution, nor was the same lent or advanced by P. or any 
other person for those purposes.’ This plea was on demurrer 
held bad, on the ground that the defendants were estopped by 
their deed from setting up the defence disclosed in it 

Precisely to a similar effect it was decided in Hill v. The 
PropHetors of the Manchester Water-^'orks (i) that the obligor 
of a bond reciting a certain consideration is estopped from 
pleading that the consideration was in fact different from that 
recited. 

Both the foregoing cases, besides exemplifying the doctrine 
of estoppel by deed, may usefully be consulted with reference 
to this important qualification of it — that a deed is not in all 
cases conclusive by way of estoppel, but is impeachable for 
fraud or illegality. 

{K) 7 Excb. 780, and eases there estoppel by deed is folly disenssed in 
cited ; London and Continental Am. the Note to the Duchees of ^ingtions 
Soc, V. Redgrave, 4 C. B., N. S., 624; case, 2 Smith L. C., 6th ed., pp. 706 
Bowman v. Taylor, supra ; HiUe r, et seq. 

Laming, 9 Exch. 266. The subject of (t) 2 B. & Ad. 544. 
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The leading authority, however, in support of the quali- 
fication just specified of the doctrine of estoppel by deed is 
Collins V. Blantern (lc)y which established that illegality may 
be pleaded as a defence to an action on a contract under seal. 
There, to a declaration in debt on a joint and several bond 
“ for 700Z. the defendant pleaded the following facts : — That, 
before and at the time of making the bond in question, and 
the promissory note presently mentioned, his (the defendant’s) 
co-obligors, together with three other parties, stood indicted 
at the suit of one John Rudge for wilful and corrupt perjury, 
and had severally pleaded not guilty to the charge ; that, 
when the trial was about to come on, it was agreed between 
John Rudge (the prosecutor), the plaintiff, and the parties 
indicted, that the plaintiff should give to the prosecutor his 
note for 3501, as a consideration for his not appearing to give 
evidence at the trial ; it being further agreed that the bond 
sued upon should be executed by the defendant Blantern and 
his co-obligors to the plaintiff, to indemnify him in respect of 
the note on which he had, as just mentioned, become liable to 
the prosecutor. 

Upon general demun*er to the above plea, it seems to have 
been mainly contended on behalf of the plaintiff, that, the 
bond appearing on the face of it to be good and lawful, no 
averment coiild be admitted to show that it had, in fact, been 
given upon an illegal consideration. 

In the judgment delivered by Wilmot, C. J., in the above 
celebrated case, three points solemnly discussed demand our 
attention ; — Whether, on tlie facts alleged, the considera- 
tion for giving the bond was illegal. 2. Whether a bond 
given for an illegal consideration is void at common law ab 
initio, 3. Whether, supposing the bond to be void, the facts 
disclosed in the plea to show that it was so, could by law be 
averred and specially pleaded. 


{Ic) 2 Wils. 341. 
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With regard to the 1st point above specified, the Court 
remarked, This is an agreement to stifle a prosecution for 
wilful and cormpt perjury, a crime most detrimental to the 
commonwealth ; for it is the duty of every man to prosecute, 
appear against, and bring offenders of this sort to justice (1). 
. . . . The promissory note was certainly void : what right, 
then, hath the plaintiff to recover upon this bond, which was 
given to indemnify him from a note that was void ? They are 
both bad, the consideration for giving them being wicked 
and unlawful/' 

. As to the 2nd point, the Court held the bond to be void 
ab initio, according to the principle laid down in the Insti- 
tutes of Justinian (m) Quod turpi ex causd promisaum eat, 
veluti ai quia homicidium vel aacrilegium ae facturum pro- 
mittat, non valet 

‘‘ This," the Court proceeded to observe, with reference to 
the case before them, is a contract to tempt a man to trans- 
gress the law, to do that which is injurious to the com- 
munity ; it is void by the common law, and the reason why 
the common law says such contracts are void is for the public 
good. You shall not stipulate for iniquity. All writers 
upon our law agree in this, — no polluted hand shall touch 
the pure fountains of Justice. Whoever is a party to an 
unlawful contract, if he hath once paid the money stipulated 
to be paid in pursuance thereof, he shall not have the help 
of a Court to fetch it back again.” 

As to the 3rd point, viz,, whether the matter relied upon 
as a defence could be pleaded ? the Court remarked — " It is 
now objected as a maxim, that the law will not endure a fact 
in paia dehors a specialty to be averred against it, and that 
a deed cannot be defeated by anything less than a deed, and 

(D See Keir v. Leman, 6 Q. B. hemn, 8 0, B. 100; AUeyne v. 

808 ; 8. O,, 9 Q. B. 871 ; JReg, r. 5 E. B. 899. 

Hardey, 14 Q. B. 629 ; lUg, r. (m) 1. 8. 20.*24, 

JSlakemore, Id. 644 ; Itfaetere y. /J- 
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a record by a record (n) ; and that, if there be no considera- 
tion for a bond, it is a gift. I answer that the present 
condition is for the payment of a sum of money, but that 
payment to be made was grounded upon a vicious con- 
sideration, which is not inconsistent with the condition of 
the bond, but strik^es at the contract itself in such a manner 
as shows that in truth the bond never had any legal entity ; 
and if it never had any being at all, then the rule or maxim, 
that a deed must be defeated by a deed of equal strength, 
does not apply to this case. The law will legitimate the 
showing it void ab initio, and this can only be done by 
pleading ” (o). 

It would be wholly unnecessary to cite many cases at 
length (p), with a view to fortifying the conclusions andved 
at on arguments so convincing as those above abstracted ; 
but I cannot refrain from directing attention to some few 
additional authorities in regard to the particular qualification 
of the rule as to estoppel by deed now under consideration. 

In The Gas Light and Coke Company v. Turner (9), a 
plea to an action of covenant for rent due under a lease 
alleging that the premises in question were demised to the 
defendant for an unlawful purpose, was held to be good. 


(n) An obligation by record may, 
however, be released by deed : per 
Parlce^ B. , Barker v. St. Quintin, 1 2 
M. k W. 453. See the aathorities 
cited Leg. Max., 4th ed., pp. 842 et 
seq. 

(o) As to the mode of raising the de- 
fence of fraud or illegality in answer to 
an action on a deed, see further, post, 

p. 288. 

(p) See Diivergier\. Felloms, 1 Cl. 
ic F. 39 ; Simpson v. Lord Howden, 
9 Cl. A F. 61 ; Jones v. Waite, Id. 
101 ; Evans v. Edmonds, 13 C. B. 
777 ; Canltam v. Bdrry, 15 C. B. 
597. 


(q) 5 Bing. N. C. 666 ; S, C., 6 Id. 
324, with which compare Feret v. HiU^ 
15 C. B. 207 : there plaintiff had been 
forcibly expelled by defendant from 
premises held under a written agree- 
ment into which defendant had been 
induced by plaintiff’s misrepresentations 
to enter. Ejectment was held main- 
tainable, inasmuch as an interest in the 
demised premises had actually passed 
by the agreement. The ground of the 
decision in Feret v. Hill is stated per 
Mavle, J., 15 C. B. 611 ; et vide per 
Blackburn, J., Beg, v. Saddlers* Co,, 
32 L. J., Q. B., 843. See also Lord 
Ward T. LvmUy, 5 H« A N. 87. 
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'^•The objection that has been urged on the part of the 
defendant/' said Tindal, C. J., delivering the judgment of 
the Court in that case, is, that this is an action founded 
upon a contract, and that a Court of law will not lend its aid 
to enforce the performance of a contract between parties 
which appears upon the face of the record to have been 
entered into by both the contracting parties for the express 
purpose of carrying into effect that which is prohibited by 
the law of the land. And we think, both from authority 
and reason, this objection must be allowed to prevail That 
no legal distinction can be supported between the application 
of this objection to parol contracts and to contracts under 
seal appears the necessary inference from the cases of Collins 
V. Blantern (r) and Paxton v. Popham (s), in both which 
cases the principle above laid down was acted upon by the 
Court ; and in each of which the action was upon a bond ; 
and it would, indeed, be inconsistent with reason and prin- 
ciple to hold, that, by the mere ceremony of putting a seal 
to an instrument, that is, by the voluntary act of the parties 
themselves, a contract which was void in itself on the ground 
of its being in violation of the law of the land, should be 
deemed valid, and an action be maintainable thereon in a 
Court of justice.” 

In Higgins v. Pitt (t), the plaintiff sued for the breach of 
a covenant contained in a composition deed, vrhereby the 
defendant and others had covenanted to indemnify the 
plaintiff from all loss, &c., in respect of certain acceptances 
of his outstanding at the execution of the said deed. To 
this declaration the defendant pleaded that before executing 
the said indenture an agreement was entered into between 
the defendant, J. H. (his partner), and the plaintiff, under 
which the defendant and J. were to receive from the 
plaintiff more than his other creditors. The Court h^d this 


(r) Ante, p. 282. 


(«) 9 Bast, 408. 


(0 4 Exch. 312. 
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plea to be good, on the ground that every such secret 
bargain is a fraud on the creditors and void when it is 
made ; so that it cannot be enforced even against a, particeps 
criminis (u). 

In Mallalieu v. Hodgson (x), the effect of fraud in invali- 
dating a deed was also much considered. There, to a count 
for goods sold and delivered, money lent, &c., a release was 
pleaded. To this plea the plaintiff replied, that the release 
was had and obtained from him by the fraud, covin, and 
misrepresentation of the defendants and others in collusion 
with them ; to which the defendants rejoined a denial that 
the release was obtained by fraud, &c., as alleged. It 
appeared by the evidence in this case that the defendants, 
being indebted to several persons, and, amongst others, to 
the plaintiff, proposed a composition, which was agreed to 
by the majority of the creditors, but was refused by the 
plaintiff, unless upon the condition that he w^as paid more 
than the other credit oi*s upon one pait of his debt, and, as 
regarded the other part, w^as paid in full. Upon receiving 
notes for the amount agreed upon, and being assured by the 
defendants that no other creditor than himself was preferred, 
he signed a release for his entire debt. Tlie assurance of 
the defendants, however, that no other creditor was pre- 
ferred was untrue. Under the circumstances here detailed 
accordingly a twofold fraud was made manifest: — 1st, the 
fraud upon the creditors, wherein both the plaintiff and the 
defendants participated ; 2ndly, the misrepresentation put 
forth by the defendants to the plaintiff prior to his execution 
of the release. The question to be decided consequently 
was whether, on the above facts and pleadings, the plaintiff 
could successfully insist on the fraud practised towards him 
by the defendants, or whether his connection with the 

(tt) See Atkinsen r. Denhy, 7 H. A 706, 707. See per Parht^ B., 

N. 934 ; 8, (7., 6 Id. 776, cited post. t. Solzmarm^ 9 Bxch. 343. 

(x) 16 Q. B. 669, and cases cited Id. 
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original fraud upon the creditors, whence it sprang and with 
which it was connected, did not effectually preclude him 
from so doing. This latter view of the question was taken 
by the majority of the Court. ‘‘The whole consideration 
for his (plaintiffs) release,** observed Coleridge, J., “ is the 
fraudulent preference promised to himself, and the withhold- 
ing any such preference from other creditors : he (the 
plaintiff) cannot allege the former as a fraud on himself to 
vitiate the release, for he is particeps fraudis; and the 
latter is so entirely mixed up with it, deriving all its mate- 
riality from it, that the same disability seems to me to exist 
as to it.’* 

The decision of the Coui*t of Error in Fisher v. Bridges (p) 
is important with reference to the subject above adverted to. 
There, to a declaration in covenant for the pa3ment of a 
certain sum of money, the defendant pleaded that, before 
the making of the deed declared upon, it was unlawfully 
agreed between the plaintiff and defendant that the former 
should sell and the latter purchase of him a conveyance of 
land for a term of years, in consideration of a sum of money 
to be paid by the defendant to the plaintiff, “ to the intent 
and in order and for the purpose, as the plaintiff at the time 
of the making the said agreement well knew,” that the 
land should be sold by lottery, contrary to the form of the 
statutes ill such case made and provided ; that afterwards, 
“ in pursuance of the said illegal agreement,” the land was 
assigned for the term, and, a part of the purchase-money 
remaining unpaid, the defendant, to secure the payment 
thereof, made the deed and covenant in the declaration 
mentioned. Upon these pleadings the Court of Queen’s 
Bench held, that the contract in question appeared to have 
been made after the illegal transaction between the plaintiff 

(y) 8 B. & B. 642 (rerersing judg- 869. See A.-G. r. S H. 

ment in S. 0., 2 E. & B. 118), with k N. 416; CtCmnor t. BrwUkaw, 5 
which compare HiUy. Fox, k N. EadL 882. 



288 


CONTRACTS GENERALLY. 


and defendant had teiminated; that it formed no part of 
such transaction, and was consequently unaffected by it 
The judgment thus given was, however, reversed in error 
upon reasoning of the following kind, which seems con- 
clusive; — the original agi-eement was clearly tainted with 
illegality, inasmuch as all lotteries are prohibited by Uic 
stat. 10 & ] 1 Will. 3, c. 17, s. 1 ; and by the 12 Geo. 2, c. 28, 
s. 4, all sales of houses, lands, &c., by lottery are declared 
to be void to all intents and purposes. The agreement being 
illegal, then, no action could have been brought to recover 
the purchase-money of the land which was the subject- 
matter thereof ; and the covenant accordingly, being con- 
nected vuth an illegal agreement, could not be enforced (z). 
And, fuither, even if the plea above abstracted were not to 
be understood as alleging that the covenant declared upon 
was given in pursuance of an illegal agi*ecment, it would, 
remarked the Court of Exchequer C :amber, still show a 
good defence to the action, for '' the covenant was given for 
the payment of the purchase-money. It springs from and is 
the creature of that illegal agreement ; and if ihe law would 
not enforce the illegal contract, so neither will i| allow parties 
to enforce a security for purchase-money 'whi^, by the ori- 
ginal bargain, was tainted with illegality.” 

Since the case of Collins v. Blantern it has |>|"en held as 
settled law, that a deed is impeachable on thA|ground of 
illegality or of fraud, which, as already stated vitiates 
everything,” and to which the reasoning of Lord C$ik‘f Jus- 
tice Wihhoty already cited, applies quite as forcibiL|XH to 
illegality ; either of these deftmees being proptuly riKd by 
a special plea, as, indeed, is now expressly required the 
Pleading Rules, Hii. T. 1853 (reg. 8). 

But although the general rule is free from doubt, 
fraud or illegality may, if aptly pleaded, afford a goo^Ju^ 

(f) Paxton T. P&pham, 9 East^ 408; C. 824 ; 5. 0., 5 Id. 666. 

Oiu lAght Co. T. Tnrtitr^ 6 Bing. N. (a) A&t«, p 264. 
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fence to an action upon a contract under seal, it would be 
erroneous to affirm that a deed tainted with illegality 
or fraud in its inception is necessarily void, and without 
“any legal entity '*(6), as between all parties and for all 
purposes. 

It could not, indeed, be contended after perusing the cases 
below cited (c), that a party to a contract under seal is in 
general estopped from alleging his own fraud, or his own 
participation in an illegal transaction by way of answer to an 
action upon the deed. But nevertheless a conveyance made 
in contravention of some particular statute may be invali- 
dated thereby quoad the object contemplated by the parties, 
and yet may remain good and effectual as against the grantor. 
Thus a conveyance made for the mere purpose of conferring 
a vote has been held void only to the extent of preventing 
the right of voting from being acquired, but valid between 
the parties to pass an interest in the land (cf). And an 
assignment of goods in fraud of creditors may be binding and 
unimpeachable as between the assignor and assignee (c). In 
these and other cases of a like kind, the legal maxim W'ould 
seem forcibly to apply , — Quod fieri non debet factum valet. 
Every transaction is, moreover, according to an universal rule, 
presumed to be valid ; so that the proof of fraud lies upon 
the party by whom it is impugned (/). 

The mode of raising the defence of estoppel by deed is by 


(6) Ante, p. 284. 

(c) Collins Y. Blantcm^ ante, p. 
282; Higgins v. Pitt, ante, p. 286; 
(with which, howeYer, compare Mol- 
lalim V. Hodgson, ante, p. 286, and 
the remarks per Cur. in Doe d. RobeHs 
v. Roberts, 2 B. & Aid. 369, 370); 

V. Bridges, 3 B. A B. 642 ; 
Osm Y. Mare, 2 H. & C. 339, 345, 
846 $ Evans y. Edmonds, 13 0. B. 
777 ; Wontner y. Shairp, 4 0. B. 404 ; 
Wmrn V. Earl of CkarUmont, 12 Q. 


B. S56, 864. 

(rf) Phdljfotts Y. PhiUpoRs, 10 G B. 
85, and ca«e« cited per Mamie, J., Id. 
95. See Marshall y. Bosm, 7 M. A 
Gr. ISS ; Callaghan, x. CaRagham, 8 

C. A P. 374. 

{€) Bessetf y. Windham, 6 Q. B. 
166, reoogniaiBg Doe d. BobaHM ▼. 
Roberts, 2 B. A Aid. 867. Barnes ▼. 
Foster, Y H. A N. 779, is eloirb 
Ungutahable from the cam dUad anpra* 
(/) Per Parke, K, 8 Baoh. 400. 
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pleading it if there he an opportunity {g ) ; by demurper, 
where the estoppel appears on the face of the record (h ) ; or, 
by evidence, in other cases, — as where the proceedings take 
place in a County Court (i). 

“The doctrine of estoppel,'' says Lord Denman, C. J. (f), 
“ has been guarded with great strictness ; not l>ecausc the 
party enforcing it necessarily wishes to exclude the truth, for 
it is rather to be supposed that that is true which the oppo- 
site paitv has already recited under his hand and seal, but 
because the estop])el may exchide the truth.” Jt is, there- 
fore, a recognised rule that est()j)pels must 1)0 certain (/), 
and that a plea by way of osto])]x^l must W certain to 
every intent, — wliich si*ems to amount to this, — that it must 
meet and ivmove by antici]>ation every ]K»s.sible answer of 
the adversary (n<). 

It may l)e well to add, that, where tin* matter relied 
up(»n as an estoj)})el occurs in tlie nnatal of a <le(‘d, the Coui*t 
will look narrowly at the words used ; for, although when a 
recital is intended to Ik* a stateiiuuit which all the parties to 
the decnl have mutually agn^ed to admit as tnus it is an 
esto})pol upon all ; yet when it is int(*nd(*d to be the state- 
ment of one party only, the estop]M‘l is confint*d to that 
party ; the intention being a (‘crtained fiom construing the 
instrument ( //). 

Although, a.s shown in the preceding pag^^s, fraud may Ik? 
set up as a good defence at law' to an action, (*ven ii|>on so 


iff) 1 Smith L. C., fah e^I , 707 ; 
per Lord CainphcU^ C. J., Hetj. x 
Inhabi, of HawjkUjn, 1 K. A. B 512. 
\h) 1 Smith L. C,, 5th ed., 707. 

(i) Shaw X. lifck, 8 Kxrh. C02 ; 
Sargent v. Wcdlakf, 11 C. B. 732. 

{ki 2 Ad. & K. 289. 

(1) Kepp y, Wiggett, 10 C. B. 35. 
(«) 8t«ph. PI., 5lh e^d., 390. 

(n) Jodgm., Stnmghill t. Buck\ 14 
Q. B. 787 ; Young ▼. Ramcock, 7 C. 


n. 310 ; T. Wofidicartl, 5 Excb. 

557 ; Caijifrnfti' v. Bufler, 8 M. k W. 
212; i>cr Martin,, It, South KaUem 
/. a V. MVfr^f/n, 6 il. k N. 527; 
/ :!(er V Mtntor A»n t’o., 3 R. A B. 
4'*. An hy deod, in like niiiii' 

ner iw ah efftoifitcl by record, extendi 
to ]ienM>Da elai ndng under the 
who in etiop])ed : 2 Smith L 5ib 
ed., 708. 
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solemnly authenticated an instrument as a deed, and although 
the stat 13 Eliz. c. 5 has rendered utterly void as against 
creditors fraudulent bonds, grants, or conveyances, &c., it is 
nevertheless to Courts of equity that recourse is usually had 
where the execution of a deed has been obtained by collusion 
or through misrepresentation or fraud. Courts of equity, 
indeed, are much better able to deal with such cases than 
Courts of law, because their decrees can so be moulded as to 
do complete justice between litigating parties ; whereas the 
verdict of a jury (wdiich, however, is often made ancillary to 
the settlement of a case in equity), must l>e confined to 
saying yea or nay with regjird to each particular issue sub- 
mitted to their decision. Courts of e<{uity, moreover, as 
remarked by Dr. Story (o), do not restrict themselves by 
the same rigid rules as Courts of law do in the investigation 
of fraud, and in the evidence and proofs required to establish 
it.” In practice, therefore, w here execution of a deed, ex. gr. 
a bond, has been obtained by a party under circumstances 
savouring of fraud, it may often be advisable to file a bill in 
equity wdth a view to having the deed declared void, and for 
its delivery up and cancellation, rather than to await pro- 
ceedings upon it in a Court of law^ Wliere, moreover, pro- 
ceedings have been there actually commenced upon a deed 
obtained by fraud, it wdll very jx>sHibly be deemed expedient 
to apply to equity for an injunction to restrain the action 
rather than to go to trial before a jurj- upon an issue m to 
fraud (p). 

Closely related to the ckKtrine of estopjxd is this propo- 
sition — that * a deed requires no consideration to support 
it.' WHiere a contract lias Wen duly executcnl by sealing 
and delivery — not being a deed of ft*offmeut, nor operating 

(o) Eq. Jump.. 6th ed,, n, 190. fraud, Mitf. PI, $ih «d., p. 150 ; 

(p) As to the groouda on which Story, Kq. Jarisp., Olh «d., Mu 695. 

equity will interpose where the exocti- 700, et iwq. ; JHejfmiU ▼. 1 Re 

tion of a deed has been obtained by Q. M. A G, 660* 

V 2 


C^iosidflra' 
Uoo UKti 
necMsary 
tosuppuct 
daed. 
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by the Statute of Uses — the solemnity of the instrument dis- 
penses, as between the parties to it (if it be a deed inter 
partes), or, as between the obligor and obligee (if it be a 
bond), with the necessity of a consideration. A man may, 
therefore,” as once observed by Lord Mansfield {q), without 
considercUian, enter into an express covenant under hand 
and seal ; and as Blackstone (7*) tells us, if a man enters 
into a voluntary bond, he shall not be allowed to aver the 
want of a consideration, in order to evade the payment ; for 
every bond, from the solemnity of the instrument, carries 
with it an internal evidence of a good consideration ; ” so 
that Courts of justice will support it, in the absence of fraud, 
as against the obligor himself, though not, in general, “ to 
the prejudice of creditors or strangers to the contract ” (j^). 

A deed, however, as we have already seen (t), is impeach- 
able for fraud ; and one main ingredient in fraud, or in the 
proof of it, is not iinfrequently a want of consideration (w). 
When, mor^ver, the inquiry is resj)ecting the operation of a 
deed with reference to the rights of third parties, proof of the 
absence of consideration nay ])e almost conclusive evidence 
of collusive dealing and of an intention to defraud; and this 
remark will apply, whether the tinnsaction in question be 
considered according to the principles of our common law, 
or with reference to the specific provisions of the statutes 13 
Eliz. c. 5 (x), (upon which Tivynes case (y) wa.s decided), and 
27 Eliz. c. 4. 


(q) Shuhrick r. Salmond^ 3 Burr. 
1639 ; Judgm., Morley t. Boothhy, 3 
Bing. Ill, 112. 

(r) 2 Com. 446; per Lord Kenyon, 
C. J., Fallmcet ▼. Taylor, 7 T. R. 475, 
477 ; per A hhoit, C. J., Jrom r. Small’ 
jnece, 2 B. A Aid. 551, 554 ; Smitk r. 
Scat, 6 C. B., N. 8., 771. 

(s) 2 Bla. Com. 446. 

(t) Ante, p. 281. 

(it) Bqnitj, bowercr, will not relieve 
agiinit n rdantaj^ gift, if there were 


no nndae influence : Judgm., Hugutnin 
V Baseley, 1 4 Yen. 290, The cates in 
which equity interposes or refuses its 
aid in favour of volunteers, are collected 
in the Note to Ellison r. Ellison, 1 
White k Tud. Kq. L. C., 2mi ed., 199. 

(x) Ma<lc pci7»etual by Die stat. 29 
Eliz. c. 5. 

(y) 3 Rep. 80, and 1 Smith L. C., 
5th ed., 1 ; to which case, with the 
Note appended thereto in Mr. Smith's 
eolleeiioa^ the reader is reierrod. 
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Assuming, however, that there is consideration for a deed, 
that consideration may be of one or other of two kinds — it 
. may be a good or it may be a valuable consideration. The 
distinction here presenting itself is clearly explained by 
Blackstone (z), who says, that a good consideration* is such 
as that of blood, or of natural love and affection,” and is 
founded on motives of generosity, prudence, and natural 
duty ; ” whereas, a '' valuable consideration is such as money, 
marriage, or the like, which the law esteems an equivalent 
given for the grant.” 

Now, the above distinction is in very many cases extremely 
material, inasmuch as a voluntary deed, i.e., a deed made 
without any consideration at all, or even for a good, though 
not for a valuable consideration, is void as against subsequent 
bond fide purchasers for value, and even with notice, by the 
statute 27 Eliz. c. 4, above mentioned, and also (when exe- 
cuted by an insolvent party), as against creditors, by virtue of 
the 13 Eliz. c. 5 (a). 

But, besides cases of the above class, there are others, con- 
nected with the transfer of realty, in which the question as 


(z) 2 Com. p. 297. See also Shepp. 
Touch, p. 64. 

(a) In Gale r. Williamscnf 8 il. k 
W. 405, Rol/Zf B., speaking of the slat. 
13 Elis. c. 5, observes, ** It is a mistake 
to suppose that the statute makes void, 
as against creditors, all voluntary deeds. 
All that it says is, that a practice of 
making covinous and fraudulent deeds 
had prevailed, and therefore, that all 
feoffments, gifts, Ac., of any lands or 
goods and chattels, as against the per> 
sons whose actions, debts, Ac., by such 
covinous and fraudulent devices and 
practices, shall be disturbed, hindered, 
delayed, or defrauded, shall be void. 
The Courts, in construing the statute, 
have held it to include deeds made 
without consideration, as being piiin4 


facie fraudulent, because neoesMrily 
tending to delay creditors. But the 
question in each ease is, whether the 
deed is fraudulent or not ; and to rebut 
the presumption of fraud, the party is 
surely at liberty to give in evidence all 
the circumstances of the transaction, 
not W contradict the consideration 
stated in the deed, but to take it out of 
the oj>eration of the statute.** “The 
rule of law,** says A/drrson, R, in the 
above case, **is, that a deed made 
merely in consideration of natural love 
and affection primi facie imports fraud; 
that alone shows that it is not 

but only pruumptivdjf fraudu' 
lent. It follows, therefore, that evi* 
deace may be adduced to show that no 
fraud was, In fret, intended.** 
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to the existence of a consideration for a deed, or even as to 
the nature of such consideration, may have an important 
bearing on the rights and liabilities of parties. In equity, for 
instance, a feoffment to a stranger without consideration or 
declaration of a trust, is (irrespectively of statute law) re- 
garded as made for the use of the feoffor, although in this 
case the legal estate would, prior to the Statute of Uses, have 
become transferred to and vested in the feoffee. From the 
absence of consideration for the grant and of any indication 
of a contrary intention, equity presumed tliat the feoffment 
was intended to be for the use of the feoffor, though such 
presumption might be rebutted by sliowing that any the 
smallest consideration had passed fnmi the feoffee. 

The effect of the Statute of Use.s being to transfer the use 
into po.sses.sion, its ojx'ration in th(‘ case supposed, that, 
namely, of a fe(»ftment without consideration, would be to 
give to the feoflbr the .seisin and possession of the land, not- 
withstanding liver}’ of seisin had been duly madt' to the 
feoftce, the u.se (according to the t(K‘hnical ]>hra.se), tinder the 
circumstances suppos(‘d, resulting to the feoffor. If, however, 
the feoffment be made '' to the use of the f(‘of[b(s the c.'ise 
is different, inasmuch as those words would, befun^ the sta- 
tute, have raised a trust for the benefit of the feoflfe(*, and 
now, by its operation, vest in him the sei.sin and j>osse.s.sion of 
the land. This subject will be found clearly and concisely 
explained in the treatise below cib-d (h), where the result is 
shortly .stated to be, that, since the Statute of Uses, it has 
become requisite to a feoffment, eitluT that there should be 
a consideration for the gift, or that it should be expressed 
to be made not simply "unto,” but '^vnio and to the tvse 
sC the feoffee. An inspection (^f any ordinary conv’cyanco 
will show, that the receipt of the nominal consideratiou ex- 
pressed therein is acknowledged liy the grantor, who would 


(h) Williams* Leal Prop., Srd ©d., i>p, 1.2, 132. 
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consequently thus be estopped at law, in the absence of fraud, 
from calling in question, at any future time, the fact of a con- 
sideration having passed (c). 

Passing on to a notice of deeds other than conveyances, 
and assuming that there is neither fraud nor illegality in the 
transaction out of which the particular instrument originates, 
nor anything appearing in contravention of the Bankrupt or 
any other Acts, the mere absence or failure of consideration 
for a bond or covenant will, in a Court of law, he wholly im- 
material (d). Hence arises a noticeable distinction between 
the case of a deed founded on a past and insufficient con- 
sideration, and a deed executed with a view to carrying out 
an illegal purpose ; the fomier, inasmuch as no consideration 
at all is required to support the contract, being good (e), 
whilst the latter will be wholly void (/). 

With respect to contracts under sc‘al, founded upon illegal 
considerations, I need here say notliing further, inasmuch 
as 1 shall presently have to inquire genemlly, and at some 
length, into the nature of the consideration for a promise and 
of tlic subject-matter of an agreement. 

Another |>eculiar characteristic of a contract under seal is 
this, that, in certain Ciis^'s, it will bind the heir and sometimes 
even tlie devisee of the contracting party. Where, for in- 
stance, a })erson b}^ bond, a)vemmt, er other s[>eciiilty, binds 
himself and his heu^, tlie heir and devisee are each liable 
and must be jointly sued for the default of the ancestor or 
testator, to the extent of as.sets fret‘hold and copyhold which 
they have taken by descent or devise (y). 


(c) See R, r, Inhaba» of Chiodlt^ 3 
B. & Ad. 833, 838. 

(d) Ter ParkCy B., WallU v. Day^ 
2 M. & W. 277. 

(<) Arg,, Btaumont t. Retvt, 8 Q. B. 
485, and cases there cited ; Kyt ▼. 
Moseley, 6 B. & C. 133; Friend t. 
Harrison, 2 C. & P. 584 ; Fallowes r. 
Taylor, 7 T. E. 475, 477. See Fuher 


V. Bridyes, 2 R. A B, IIS. 126, 127; 

(7. {in error), 3 Id. 642, cited ante, 
p. 2S7. 

(/\ Binnington ▼. WoHis, 4 B. St 
Aid. 650, 652 ; Walker t. Perkms, 3 
Burr. 1503 ; Fisher ?. Bridges, supra. 

11 Oeo. 4 A I WUL 4, c. 47. s. 
8. If there be no heir, the derisee 
may be sued alone : Id. t. 4. As k> 


Ud'L Lb«2 
heir. 
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In order, however, to render the heir liable on the ancestor’s 
specialty, it is necessary, 1st, that he be expressly named in 
the bond or covenant (Ji ) ; and 2ndly, that he have assets by 
descent from the covenantor ; for though the covenant de- 
scends to the heir, whether he inherits any estate or not, 
it cannot be effectually put in suit until he has assets by 
descent (?). 

This liability of the heir existed at common law, though 
the devisee was first rendered liable in an action of debt by 
the stat. 3 & 4 W. & M. c. 14 (I), and now in an action of 
debt or covenant by stat 1 1 Geo. 4 & 1 Will. 4, c. 47, which 
repeals the former enactment. 

The heir of an obligor will clearly not be liable unless 
named in the ancestor s bond (/), though the personal n^pre- 
sentatives of one \\ho contracts by sj)ecialty are, although 
not named, liable to the extent of assets, except on a covenant 
which, from its nature, must be performed by the covenantor 
and detennines by his death (//<). 

A very remarkable distinct urn thus presents itstdf between 
a specialty and a simple contract, for liability in respect of 
the latter must be enforced, if at all, against the j)er.sonal 
representatives of the contractor. It will, of course, l>e re- 
membered that I have been liere speaking of the rights and 
liabilities of parties at common law ; for the frecdiold and 
copyhold estates of a deceased debtor liavi*, by recent statutes, 
been declared assets in e<|uity for the ]>ayment of his debts, 


the operation of the above statute, see 
JU Taylor' i Estate^ 8 Kxch. 384 ; 
Broom's Pract,, Vol. 1, p. f^03. 

(h) Platt, on Cov. 441^ ; Lac. Abr. 
Heir ” (D.) and (I.); DerUly y. 

Custance^ 4 T. R. 75. 

(t) 2 BIft. Com. 244. 

(i) BeeFarlry v. Briant^ 3 Ad. k K. 
S47f 850, 859; per Gro$^^ Wilson 
T. KnMey, 7 East, 135; I>yke y. 
Sweeting^ Willea, 58% 587; Hunting 


V. Shclilrakc, 9 M. A W. 250, 

(/) See liarhrr v. /W, 2 Wms, 
Saund. 1.30, 137 b; Co. Litt. 209. a. 

hn) Hyde v. I)ean of Windsor^ Cro. 
Elia. 552, 55>.'j ; cited ;>er 
J., PenfUd y, Abl^ott, 32 L. J., Q. B , 
67, 68 ; Jutl;iro., Taylor v. Caldyotlh 
3 B. A B. 835 ; WUls v. Murray, 4 
Each. 843 ; per Parhf, B., Siboni 
Kirkman, 1 M. A W. 423 ; WaUwortk 
T. Cock, 10 Ad. A E. 42. 
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as well by simple contract as by specialty ; nevertheless, it is 
enacted (n), that, in the administration of such assets, “ all 
creditors by specialty, in which the heirs are bound, shall 
be paid the full amount of the debts due to them before any 
of the creditors by simple contract or by specialty, in which 
the heirs are not bound, shall be paid any part of their 
demands/’ 

The last characteristic of a specialty which here requires 
notice is, that it can only be discharged by an instrument 
under seal, or by the judgment of a Court of competent 
authority, or by statute. The proposition holds true at 
law (o), that a contract thus solemnly authenticated can only 
be dissolved, released, or discharged by matter of as high a 
nature as itself. 

It is obvious, that, where matter of discharge by parol from 
a liability under seal exists at all, it must have arisen either 
before or after a breach of the special contract If it has 
arisen before breach, the rule just stated strictly holds ; if 
after breach, the matter of discharge inay sometimes afford 
ground of defence to an action for damages. 

Of the fonner of these two propositions, The Mayow 
of Bei'wich v. Oswald (p) illustrates the truth. There the 
defendant was sued in covenant upon a bond which he had 
entered into as surety for the due performance of his duty by 
one M., who had been elected to fill the office of treasurer of 
the town of Berwick. The breaches as.signed were, that the 
said M. had not paitl over, nor truly accounted for, certain 
monies to the plaintiffs. In answer to this declaration the 
defendant pleaded, inter alia, that, after the making of the 
bond in question, and before any of the breaches of covenant 

(n) 8 A 4 Will. 4, c. 104. See also 658, 5 H. L. Ca. 856, wiik wkicb ©on* 

11 Geo. 4 A 1 Will. 4, c. 47, s. 9 ; 11 pare ifayor, dtc,, of t. 

k 12 Viet. c. 44. DtHM, B. B. & K. 660, and raaea 

(o) See per Pollock, C. B., 1 BL & U>eT© citad ; ewa©, 6 Rep. 44; 

Smow T. Pramklin, 1 Latw. 858 ; Aapt 

ip) 1 E. A B. 295 ; S. a, 8 Id. t, Wagkom, I TauaU 428. 
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alleged, the said M., and others as his sureties, executed and 
delivered to the plaintiffs, and the plaintiffs accepted and 
received from them, another bond in full satisfaction and 
discharge of*' that declared upon, and of all covenants, &c. 
contained therein. The bond tlius allc^god to have been given 
in lieu of that declared upon was similar to it, save that the 
defendant was not named therein as a surety. The Court 
held that the plea thus put on tlie record was clearly bad, 
because an accord and satisfaction cannot be pleaded to an 
action upon a deed before breach, and there was nothing in 
the second deed which could operate as a relciise of that 
pre\iously execute<.l (q). 

In conformity with the decision of the Court of Queen’s 
Bench above-mentioned is that of the Court of Exchecpier in 
Spence v. Uealey (r), where it was held, that a covenant to 
pay a sum ceitiiin, after notice given, could not, lH.‘fore broach, 
be discharged by matter in pai^ such as the <lelivery to the 
\ covenantee of goods and chattels by the covenantor.* 

But although it is true, that, if an action be brought on a 
specialty, the defendant auinot allege by way of legal dis- 
charge a parol agreement made before breach, that the cove- 
nant or obligation shall not be performed ; y(‘t, after breach, 
a parol agreement may, where the damag<‘s sought to 
recovered are uuli(juidat<‘d, ojR'iate by way of ficcord and 
satisfaction (s;, and matter in jxiis, as })aynu*nt, may so be 
pleaded. “Nothing,” however, says Parke, B. (/;, “can dis- 


{q) Accord and satieraction maj how- 
ever be pleaded iu dmciiarge of the 
condition of a bond, for ** though the 
bond is nnder seal, the condition is of a 
thing resting on evidence only. It may 
be compared to matter in {lais 1 Selw. 
N. P.f 12th ed., 561, citing per Tiudul, 
C. J., Wat T. Bliikewny, 2 M. A Gr. 
751 ; PinneCi cau, 5 liep. 117 a. 

(r) 8 Kxch. 668, and cases cited Id. 
669 n. (5). See also Bmi/A v. Trovm- 


dale, cited p*xit, p. 800 ; Went v. 
Jihii'cu'atj, 2 M. A Or. 725^ ; Uarru v, 
Goodteyn^ Id, 405. 

(tj “The meaning of an accord and 
satiafaetjon that there has been an 
agreement, and that that agreement has 
been CMiiiplelely performed, and so there 
has been a total extinguiahinent of the 
original cause of action :** |ier MauU, 
J., Oabrul v. Lhrtatr, 15 C. B. 6*28. 
d) PqqU Tvmbruiut, 2 M. A W. 
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charge a covenant to jmy oq a certain day but actual payment 
tender on that day.’* case {u) may be regarded as 

the leading authority in support of the qualification of the 
general rule just specified Tliat was an action for breach 
of a covenant to repair, brought against the assignee of the 
lease, to which the defendant pleaded an accord betw'een 
himself and the plaintiff, and execution thereof, in satisfac- 
tion and discharge of his default in not repairing. Upon 
demurrer to tins plea it was objected, that the “ action of 
covenant was founded on the deed, which could not be dis- 
chaiged but by matter of as high a nature, and not by any 
accord or matter in pais, for nihil tarn cQnveniens est lyxiumli 
eequitati ut unuTYhquodqve dissolvi eo ligamine quo ligaium 
est ; and it appears by all our books, that neither arbitrament 
nor accord with satisfaction Ls a plea when the action is 
grounded on a deed*’ But, in answer to this oljectioo, it 
was resolved by the w^hole Court, that “ the defendant’s plea 
was gooil in tlie case at bar, for there is a difference when a 
duty accrues by tlie deed in cc'rtaiuty, temjyore confeciionis 
scripti, as by covenant, bill, or Ixmd, to pay a sum of money, 
there tliis certain duty Utke.N its essc*uce and operation 
originally and s(Jely by tlic wilting, and, therefore, it ought 
to be avoided by a matter of as high a nature ’*....** but 
when no certain duty accrues by the ilccnl, but a wrong or 
default subsequent, together with the deed, gives an action to 
recover damages,** f )r such wrong or default accord 

with satisfaction is a good plea.” 

Applying the rules thus stated to the ficts before them, 
the Court further observed, in Bhikcs txLsc, tluit the covenant 
to repair did not, at the time of making it, give the plaintiff 

223, 226 (cited JitdgtD., BaMant ▼. Ejirh. 74: — *^A]iho«gli if llie futy 
Johmon^ 8 Exch. 695), where it U oh- ftfWrwarda ebooMo to rtemyn the money 
Berrable that the learned judge ia repre- that may be pieuded by way of aocoid 

eented to hate added the following and satudaetion.** 
words, which, however, do not appear in (a) 6 Eep^ 43 b. 

the <8, (7. aa reported 6 L. UL a. 
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any cause of action ; but the wrong or default after in not 
repairing, together with the deed, gave a right to recover 
damages (x) : and then laid down generally, that, in all 
actions, where daimges only {y) are to be recovered, accord 
with satisfaction may be pleaded (z) ; though (as we else- 
where read) where the covenant is for the payment of a 
sum certain, the covenantee has a right to object that the 
discharge is not by deed ” (a). 

Smith V. TrcnvsdaU (6) merits consideration in connection 
with the subject just adverted to ; there the declaration, after 
stating that a submission to arbitration under seal had been 
entered into between the plaintiff and the defendants, and 
that an award had been made thereupon, set forth as the 
gist of the action the non-payment of money due under the 
award. The plea to this declaration set up a new agree- 
ment, after the breach of duty arising out of the award, 
whereby, in consideration of the defeiulants’ i)aying a smaller 
sum at an earlier time, the parties mutually stipulated that 
this new agreement and the performance of it by the de- 
fendants should be accepted by the plaintiff, in j-atisfaction 
of all that was to Ik? done under the award and of all damages 
sustained by reason of tlie breach of it. The Court were of 
opinion that this plea was substantially a plea of accord and 
satisfaction, and that there was no necessity for showing that 
the agreement which it set up was under seal, tlie action not 


{x) “ The distinction appears to be 
this : there can be no dispensation with 
a contract under seal except by a re- 
lease under seal Accord and satislac- 
tion before breach is therefore a bad 
plea in covenant^ because it amounts to 
a dispensation. But accord and satis- 
faction after breach is a good plea, be- 
cause the subject-matter of the [Mijrinent 
and acceptance in satisfaction is, — not 
the coTenant^ which remains entire, — 
but the damages sustained by the par- 
lieiilar breach of it» for which tbe action 


is brought 6 M. k Or. 262 (a). See 
also Doe d. Muiton r. Gladwin, 6 Q, 
B. 953; Raxolinson t. Clarke, 14 M. 
k W. 187. 

{y) By which expression, apparently, 
must be understood unliquidaied da- 
mages. 

( 2 ) 6 Rep. 44 b; PeytoeU cate, 9 
Rep. 77. 

(a) Spence ▼. Healey, 8 Rich. 670. 

(h) 3 B. A B. 83, with which com- 
pare Braddick r, Thompton, 8 East| 
344. 
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being brought directly on the deed of submission, but for the 
breach of duty in not performing the award. The deed,” 
remarked Wightman, J., '' is only stated by way of induce- 
ment, to show that the arbitrator had authority to bind the 
parties. The declaration need not have alleged that the 
submission was by deed.” 

The result of what has been above stated seems to be, that 
accord and satisfaction ” before breach cannot be pleaded in 
answer to an action of covenant ; but that '' accord and satis- 
faction ” after breach will, in this action, be a good plea where 
no certain duty accrues by the deed,” using that phrase in 
the sense assigned to it in Blade's case (c). 

In the particular case of a covenant or bond to pay a sum 
of money on a day named, payment ad diem w'ould in effect 
be a plea of performance, — in the one case of the covenant — 
in the other of the condition of the bond, and, therefore, 
might, at common law, lx? pleaded by way of defence in an 
action upon the specialty. And it must be remarked, that, 
by statute 4? Ann. c. 16, s. 12, w^here debt is brought upon 
any hemd, with a condition or defeasance to make void the 
same upon payment of a lesser sum at a day or place certain, 
if the obligor, his heirs, executoi-s, or administrators have 
before the action hronght paid to the obligee, his executors 
or administrators, the principal and interest due by the 
condition or defeasance, though such payment was not made 
strictly according to the condition or defeasance, yet it may 
be pleaded in bar of such action (</). 

A simple contmet, is a contract either in writing not 
under seal or verbal or implied firm the acts and conduct 
of the parties (e). It may be either executory or exe- 
cuted (/). 


(c) Ante, p, 299. ju eridenoed by writing, nnd in 

(d) See the Form of a Plea of Pay- paH by word# or oondael. 

meat, ante, p. 177. (/) Anie^ pp. 249, 250. 

(e) A simple contract is somotimes 


Simple 
cun tract 
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An executory simple contract, is an agreement, — either in 
writing not under seal or verbal or implied,— of two or more 
persons on suflGlcient consideration, to do or not to do a parti- 
cular thing (g). 

A simple contract may be cither wholly executed, i. e., each 
pai-ty to it may have performed that which he originally 
undertook to do, or it may be executed as regards one of the 
contractivg parties, and executory as regards the other (h). 

The distinctions here adverted to as existing amongst 
simple contracts, as well as the nature of an implied contract, 
will become apparent, not merely from a perusal of the pages 
immediately following, but from many jX)rtions of this Book, 
— especially those which treat of the operation of the Statute 
of Frauds, and of contracts mercantile or between particular 
persons. For the present, I pur|K)se to restrict myself to 
such reraarks^in regard to simple contracts generally as may 
lay the foundation for more minute knowledge upon this 
subject, directing attention from time to time to a few selected 
cases in illustration of i^bat is said 


Tcrai'^ of 
contract 
mtiKt be 
definitively 
settled. 


By the term contract ” used in the pi'cceding paragraphs, 
must be understood an agreement or convention between 
parties, the terms of which have been definitivebj arranged 
and settled; for, upon an agreement inchoate merely, and 
incomplete, no legal remedy can be enforced. Efficacy btung 
imparted to a contract by the mutual consent of the con- 
tractor and contractee, no such force attaches to it so long 
as the negotiation is still pending and op<m, for till both 
parties are agreed eitlier has a right to lx‘ off** (/). 


(^) Soe 2 B1&. Com., p. 442. 

{h) Ante, p. 250. The foIV)wi ng 
caaen may serve to illastraie the rlis< 
tlnciion between oontraots, executory 
and exeoated : Oraham r. 4 

JBxcli. 708 ; Tanner t. Moore, 9 Q, B. 
1 ; Hoch^ w. De la T<mr, 2 R A B. 


(i) Ter lie ft, C. J., Houikd^e ▼. 
Orant, 4 Bing Odl ; tel/Konm ▼. 
Bindley, 11 C. B., N. 8 ., 869 ; Ckh 
r^mor, d:c., of (ke Poor of Kiny§ttm> 
uprm-iluU r. Petek, 10 Kxch. 610; 
OUktM T. Leonino, 4 C. B , N. 8., 485 ; 
JJuncan t. Topkamy 8 C. B. 225; 
Dunlop T. UigyinSy 1 H. L. Gft. 381 ; 
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Cope V. AUmvaon (k) will illustrate the above remark 
There the defendant through his agent made an offer to the 
plaintiffs in these words, viz,, ** to pay a composition of seven 
shillings in the pound on your (the plaintiffs') account against 
his (the defendant’s) nopliew, J. A,, the younger, and on your 
giving proper indemnification to both. In the event of your 
accepting the offer I will thank you to forward me full 
particulars of your account, in order that the same may be 
properly examined.” This offer was accepted by the plain- 
tiffs, and the particulars of their account forwarded accord- 
ingly ; and a reasonable time, as was alleged, having elapsed 
for the payment of the composition by the defendant, they 
brought their action against him to compel payment of the 
same. The Court held the action not maintainable, the 
agi'eement not having been completed between the parties. 
‘‘This,” obsorvc'd Farl'e, B., “is an agreement for a com- 
position upon terms thereafter to he settled, and is like a 
contract for tlio purchase of an estate for such a sum as the 
parties mny think fair.” 

Again, if application for an absolute and unqualified allot- 
ment of shares in a projected company be made, and the 
letter of allotment contain the qualification that the shares 
are not transfer able, the proposal and acce]»tance, not being 
ad idem, will together fail to evidence a binding contract 
betwwn the ajiplicant for shares aiul the company [J), 


Bayley v. FIfzmavrtee, 6 E A B. vS6S; 
S. a, 8 Id. 664 ; 9 H. L. Ca. 7S ; 
Cheveky v. PnUtr, 13 C. B. 122; Jor- 
dan V. Norton, 4 M. A W. 155. 

(k) 8 Erch. 185. 

(l) Duke V. 2 Ex«h. 290, 

cited per Aldtrson, B., WdUy r. Par- 
rott, 3 Exch, 213 ; Chaplin t. Clarkt, 
4 Exoh. 403 ; Vollans ▼. FUUJirr, 1 
Exch. 20 ; Moort v. Garwood, Id. 
686 ; WoiUner v. SAotrp, 4 C. B. 404 ; 
HamUion v. Ttrry, 11 C. B. 954; 


Hndtpeih r. Tamotd, 9 GB. 625. 
See Hegarly v. MUne, 14 C. B. 627 ; 
Baines r. Woodfall, 6 C. B., N. S., 
657 ; Andrew* t. Garrett, Id. 262; 
Barker x, Allan, 5 H. A N. 61 ; Rm*- 
reU T. Th^mton, 4 U. A N. 788; i8. 
C., 6 Id, 140 (with which acc. Hol- 
land T, Rusted, 1 B, A S, 424 ; & C. 
32 L. i., B., 297); Stomes t. 

Douder, 29 L. J,, Kx., 122; Bog 
Lead Mining Co, t. Momtagm, 10 G 
B., N. &, 481, 491. 
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But though the terms of a contract, as for the sal<> of 
goods, must be mutually agreed upon and arranged between 
the parties to it (m), the omission of the particular mode or 
time of payment, or even of the price itself, will not neces- 
sarily invalidate the contract. Goods, it has been re- 
marked {n), may be sold, and frequently are sold, when it is 
the intention of the parties to bind themselves by a contract 
which does not specify the price or the mode of payment, 
leaving them to be settled by some future agreement; or to 
be determined by what is reasonable under the circum- 
stances. And, accordingly, if the evidence in any given case 
shows that the parties intended to bind themselves by a con- 
tract of sale, the agreement maj" be binding, so as to pass 
the property in the thing bargained for, although one or 
other of the matters just mentioned has not been definitively 
settled (o). In any such case the Court will endeavour to 
ascertain the real intention of the j)arties, and, having done 
so, to effectuate it (p). 

With reference more particulaTly to mercantile contracts, 
which are so fi'equently concluded by vTitten correspondence 
between parties, it may be proper to add that, where a con- 
tract is- made by letter between A. and B., A. making an 
offer, and B. accepting that ofter nnconditionalhjy the 
contract will be complete when B.\s letter is posted, although 
it may chance not to reach its destination (q). 

Again, there must be reciprocity of ament between the 
parties to a contract in oixler that it may be complete and 
binding (r) ; and if the term mutuality be used an synony- 


(m) See ftirthcr upon this subject, 
Fatter v. Smithy 18 C. B. 156 ; Danidt 
T. Charsleyf 11 C. B. 739. 

(n) Valpy v. Green, 4 C, B. 837, 
864. See alee Atkinson on the Con- 
tract of Sale, pp. 49 et seq. 

(a) Valpy r. Green, supra. 

(;») See JUad t. FairbanJce, 13 C. B. 


692. 

(<?) Dnnean t. Topham, 8 C. B. 
226; Dunlop v. Ui^gint^ 1 H. L CSa. 
381 ; per Wilde, C. J., Harvey t* 
Johntton, 6 C. B. 304 ; Adams t* 
lindsdl, 1 B. k Aid. 681. See 
naman ▼. Coryton, 6 Bxch. 468. 

(r) Ante, p. 262. 
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Ddous with reciprocity of asaerUj' it will be true to say, that 
there be mutuality in a contract (s). The term in 

question is, however, often employed to signify reciprocity 
of obligation^' and in this sense the rule which has been just 
stated does not invariably hold true. Impoi^tant classes of 
contracts might indeed be specified, in which, on their incep- 
tion, legal liability attaches and can be enforced as against 
one only of the contracting parties {t\ For instance, an 
agreement within the 4th section of the Statute of Frauds 
will bind the party who has signed it, although there may be 
no legal remedy at his suit against the other by reason of 
this latter party having omitted to sign it (i(). The con- 
tract of an infant is in most cases voidable at his election, 
though quoad an adult contracting with him it absolutely 
binds (cc). The individual who executes a guarantee assumes 
liability, without having any power to compel the party to 
whom such security is given to supply the goods, or to 
extend the credit in pursuance of the terms of the guaran- 
tee (y). This is clearly c.xplained in the case infra{z), by 
Parl'e, B., who I'emarks that where one person says to 


{») A simple instance, showing what 
is meant by ** iniituality,” presents 
itself in the ordinary contract of sale, 
“There must,” says WiUh, C. J., in 
Wood V. Copper Miners' Co.^ 7 C. R. 
036, “be two parties to a transaction 
to make it enure as a purchase. When 
two persons mutually agree that one of 
them shall purcli^se goods of the other, 
that amounts to a contract that the one 
shall sell and that the other shall buy.” 
The above proposition is, however, con- 
troverted by Martin^ B., Healey v. 
Stuart, 7 H. & N. 7.07. 

As to mutuality in bontracts of hiring 
and service, see JRcg. v. Weich, 2 E. A 
B. 357 ; Hartley v. Cummingg, 5 C. 
B. 247 ; PiJkington v. Scott, lf» M. k 
W. 657 ; Whittle, app., FrauJdand^ 
reap., 2 B, & S. 49 ; Brnmeite r. Elder- 


ton, 1.3 C. B. 495 ; 5. C., 4 H. L. Ca, 
624 ; Bust v. Xoftidge, 1 K. A B. 99 ; 
Healey v. Stuart, 7 H. A N. 753 ; 
Sykes v. Dixon, 9 A. A K. 693. 

(t) See Harvey v. Johnston, 6 C. 
B. 295 ; Mills v, HlackalL, 11 Q. B. 
858, 866 ; Gibson v. Carruthers, 8 JL 
A W. 321 ; Marsh r. IToocf, 9 B. A C. 
659 ; Kearsey v. Carsiairs, 2 B. A Ad, 
716; Fairbum v. Eastwood, 6 M. A 
W. 679. 

(«) Laythoarp v. Bryant, 2 Bing. 
N. C. 735 ; post, Chap. 2, s. 1. 

(x) Holt T. Hard, 2 Sira. 937 ; 
post, Chap. 5, 8. 2. 

iy) Per Wightman, J., Mills v. 
Hlachill, 11 Q. B. 366. 

( 2 ) Kennaway v. Tmeavan, 5 M. A 
W. 501, 


X 
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another “in case you choose to employ this man as your 
agent for a week, I will be I'esponsible for all such sums as 
he shall receive during that time and neglect to pay over to 
you:” — ^the party indemnified is not therefore bound to 
employ the person designated by the guarantee ; but if he 
do employ him, then the guarantee attaches and becomes 
binding on the party who gave it (a). 

Burton v. The Great Northern R. C. (h) may be cited for 
the purpose of showing what is meant by “ want of mutu- 
ality ” in a contract. There tlie plaintiff, by a memorandum 
of agreement between himself and a railway company (the 
defendants), undertook to provide waggons, horses, &c., for 
the cartage of merchandise between H. and W., and to con- 
vey all such as might be juesented to him for conveyance 
between those places. And he further undertook to ]X)rforra 
all business entrusted to him, promptly and carefully, at a 
certain specificKl rate. And it was mutually agri'cd that the 
armngement aforesaid shouhl continue in force for tlie period 
of twelve months from the date theix'of. The defendants 
having, before the expiration of that period, by wi'ittim 
notice, terminated the agreement, the plaintiff sued them for 
breach of contract. But the Court of Exchequer, bovsides 
holding that the declaration, as framed upon the above 
agreement, was not su])ported by it, intimated a strong 
opinion that no action at all could, even if an aiiicndment 
were made in the declanition, be maintaine<l upon the con- 
tract in question against the company, inasmuch as it 
contained no provision binding them to send gocnls to the 


(a) See Westhead v. Sproson, 6 II. 
& N. 728. 

(b) 9 Exch. 507. As to want of mu- 
tuality — in contracts under seal, see 
Aspdin V, Awtirif 5 Q. B. 671 ; Dunn 
T. 8aylt$t Id. 685 ; — in contracts under 
seal, executed by one party only, sec 


British Empire Mutual Life Ass. Co, 
V. Brovme^ 12 C. B. 723 ; Morgan v. 
PiJeti 14 C. B. 473 : Swatman r, 
Amllerf 8 Exch. 72 ; Pitman 
Woodbury^ 3 Kxch. 4 ; Wheatley ▼. 
Boydj 7 Exch. 20 ; — in contracts with 
corporations, post, (Ihap. 5, a. 1. 
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plaintiff for conveyance, and was, in fact, unilateral merely, 
and without mutuality. 

If we attempt to analyse a simple contract, the terms of 
which have been definitively arranged between the parties to 
it (c), or to trace the progressive steps in its creation, we 
shall find that there must have been a request to the con- 
tractee by the contractor — a cousideration moving from the 
contractee to the contractor — a 'promise by the contractor to 
the contractee to do, or to refrain from doing, a particular 
thing. Of these three ingredients in a contract, viz., the 
request — the considerai Ion — and the promise — I shall 
briefly treat in the order just indicated, although it will be 
desirable for the reader, before perusing that which imme- 
diately follows, to ffirailiarisc* himself with the definition of a 
consideration ” given at p. 315. 

1. To constitute a contract valid in law’ there must have 
been a requjist to the contractee by the contractor. This 
recjnest, however, need not in all cases have been express ; it 
w’ill very often be implied by hnv. Let us first take the case 
of an executory contract, as "‘in consideration that you will 
serve me a year — I will give you 10/.'* This is equivalent to 
saying, in consideration that you, nt my request, will serve 
me,” &c. In this case, therefore, and in every case W’here 
the consideration of a promise is executory, there must have 
been a request, or sometliing tajitamount to it, on the part 
of the promisor (ff). 

WTieixj, liow’ovcr, the act relied upon as the consideration 
for a promise*, is wliolly })ast and executed (c), it is obvious 
that such act may or may not have been done at the request 
of the promisor, ejr, gr., it may have been a mere voluntary 
courtesy. Tlie nde first to be noticed upon this subject ac- 
cordingly is, that "" a bygone consideration, unless supported 
by a request, will not sustjiin a subsequent promise ” (/). 

(c) Ante, p. 302, (f) Poet, pp* 825 et eeq. 

{d) 1 Smith L. C., 6tb ed., 138. (/) Per Tindal, C. 
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says Mr. Chancellor Kent{g), “the consideration be 
wholly past and executed before the promise be made, it is 
not sufficient, unless the consideration arose at the instance 
or request of the party promising/’ Thus, if a man disburse 
money about the affairs of another -without request, and then 
the latter promise that, in consideration of the former having 
laid out the money for him, he will pay him 10/., that is not 
a good consideration, being completely executed (//). 

Where, indeed, the act stated as the consideration for a 
promise cannot, from its nature, have been a gratuitous kind- 
ness, but necessarily imports a re<]uest, such request need 
neither be averred nor sj>ecifically proved, — as in the case of 
money lent ; for the mere statement that money was lent, 
implies that it was advanceil at the veqyieM of the party to 
whom the loan was made (/). 

Again, whore the party whom it is sought to charge upon 
a contract has derived benefit from that which Ls alleged to 
be the consideration for his promise, tlie acce[)tance and en- 
jo)Tnent of this benefit will, in legal contemplation, suffice to 
imply an antecedent recpiest. If, for instance, a man buys 
goods for me without my knowk‘<lge or request, and after- 
wards I agree to receive the goods, my conduct, an showing 
a ratification of the contract, will dis]>en.se witii tlie necessity 
of proving an express rc^iuest (/), according to the maxim 
Omnis ratUiahitio retrot ralntur et mrf'ndato jn'iori 
ratur (/). So, if A., iinauthoriscHi hy me, makes a contract 
on my behalf with B,, which J afterwards recognise and adopt, 


JenynSf 1 M. A Or. 1S8, citing Hunt 
▼. BahtTf Dyer, 272, and UWv, 

1 Rollc Abr. 11 ; Kiny v. Sears, 2 Cr. 

M. A R 48. 

ig) Comm., lOtb ed., toI. 2, p. 
632. 

(h) Jndgm., 1 M. k Gr. 188-0; 
Lampldgk r. Brathwaii, Uob. 105, 
CKplaiiMd jndgm. I Kennedy t. Broun, 
ttC. B., N. 8., 740. 


(i) Victors T. Davies, 12 M. A W. 
758, citing 1 M. k Gr. 2<>5, n. ; 
MHtrtyor v. Grates, 8 Rxcii. 34 ; with 
T^hich compare Bultatn y. Lloyd, 14 
M. k \V. 702, cited Ltw^s v, Camphelt, 
8 C. B. 541, and fKwt. 

{k) 1 Wnja. Saund. 264 (1). 

(/) Leg. Max., 401 ed., p. 8S3 ; 
Fitzyerald ?. Dressier, 7 C. B., N. 8., 
374. 
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there i« no difficulty in dealing with this contract as having 
been originally made by my authority. If B. entered into 
the contract on the understanding that he was dealing with 
me, when I afterwards agree to admit that such was the case, 
B. is precisely in the condition in which he meant to be. If, 
on the other hand, B. did not believe A. to be acting for me, 
his condition is not altered by my adoption of the agency ; 
for he may sue A as principal at his option, and has the 
same ecpiities against me if I snie which he would have had 
against A. (m). 

The request to do the act wliich is to con.stitute the con- 
sideration for the 8ubse(iuent promise may, as already ob- 
served (yt), be express* or implied, i.e., the reques't may be 
direct and explicit, or it may be indirect, to be collected 
from circumstances, and supplied by intendment of law. In 
support of these remarks a few illustrative observ^ations 
may be needed. 

It is clear, then, that if one requests another to pay money 
for him to a stranger, there i^ to be implied, in the absence 
of any express promise, an undertaking to repay it ; so that 
the amount, wlnui paid, is a debt du(‘ to the party paying 
from him at whost* request it is paid : and it is here wholly 
immaterial wh(‘ther the money is paid in discharge of a debt 
due to the stranger, or as a loan or gift to him. The request 
to pay, and tl)e payment according to it, cn'ato a legal lia- 
bility which attaches ti) the party making the request. But, 
further, whether the request In? direct — as where tlie party is 
expressly desired by the defendant to j>ay ; or indirect — as 
wliere he is placed by him under a liability to j>ay. and does 
pay, is immaterial. If one ask another, instead of paying 

(m) Judgm., lirnl v. nivwn, 4 Kxch. 12 C, B. 7S)1 ; per Lord 

798-9 ; cited per J., Berwick (eyrfa/#", Jtidgwajf t. Wharton^ 6 H. L. 

T. Ilor$faU^ 4 C. B., N. S., 454 ; Oi. 296-7 ; Ancona t. i/orib, 7 H, A 

Mitchcion V. Nicol, 7 Kxch. 929 ; Peto N. 686. 

▼. Reynolds, 9 Kxch. 410 ; James t. (h) Ante, p. 807. 
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money for him, to lend him his acceptance for his accommo- 
dation, and the acceptor is obliged to pay it, the lynount is 
money paid for the borrower, although the borrower be no 
party to the bill, nor in any way liable to the person who 
ultimately receives the amount. Tlie borrower, by requesting 
the acceptor to assume that cliaracter, which ultimately 
obliges him to pay, impliedly requests him to pay, and is as 
much liable to repay as he would be on a direct request to 
pay money for him wdth a promise to repay it (o). 

The case last suggested illustrates the important proposi- 
tion, that wdiere one party for and at the request of anotlier 
enters into a legal liability to pay money, a recjuest to pay 
the money is implied by law' from the fact of entering into 
the engagement {p). If the debt or liability is incurred 
entirely for a principal, the surety having Income liable for 
him at his re(]uest, and being obliged to pay, is held at law 
to pay on an implied request from the princii)al that he will 
do so {q). 

From the rule just laid down, w hich is applicable in it.s 
terms to the particular case of principal and surety, may 
readily be derived the doctrine of contri])ution amongst joint 
contractors. In a joint contract entered into for the benefit 
of all, each contractor takes upon himself a liability tt) ])ay 
the w'hole debt, and each, in (‘ffect, takes upon himself a 
liability for each to the extent of the amount of his share ; 
each, therefore, may be considered as becoming liable for 
the share of each one of his co-contractors, at the. reqajsf 
of such co-contractor, and on being obliged to pay such 


(o) Judgm., Brittain v. Lloyd^ 14 
M. & W. 773. 

(jp) See Jone^ t. Orchard, 16 C. B. 

614. 

iq) Judgm., 2 E. A B. 296. “ Tlie 

eonnt for money proceeds on one 
of two tuppoiiiiions : either that the 
phustiiT hue paid the mouej fur the de* 


fendant at liis rerjaest, or that he han 
l>ecn coiu|M;l]td to }>ay money for which 
the defendant was liable to the person 
receiving it, as in the case of a surety 
paying the debt of his prineijtal, and 
similar cases Judgm., Saytur, lUam^ 
14 y. B. 205 ; Manadc v. Webber, 6 
II. k N. 1. 
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share, a request to pay it is implied as against the party 
who ought to have paid it, and who is relieved from paying 
what, as between himself and the party who pays, ho 
ought himself to have paid according to the original ar- 
rangement (r). 

nie principle just stated applies where one of several joint 
contractors has, by legal process, been comjKilled to pay the 
joint debt, whether the action was brought against him alone, 
or whether, judgnient having Ixicn obtained against all the 
parties jointly liable, execution %vas issued and satisfaction 
enforced against one only (s). But this right to contribu- 
tion will be affected by any original arrangement or con- 
vention inter partes, inconsistent with the understanding that 
each is to pay his own share only. If, by express arrange- 
ment, one of the j<nnt contractors, though liable to the credi- 
tor, is not, as botw^een himself and his co-contractors to be 
liable to pay any portion of the debt, it is clear that no action 
to compel contribution could l>e maintainc<l against him (f). 
So, where one surety enters into an engagement of surety- 
ship at the reque^t of his co-surety, it has been held,tliat the 
co-surety, paying the whole debt, can maintain no action (i«). 
Ill such cases, tlie rule ^pjilies — ejptrssurti fac'd cesmre 
tucitvvi — the re<[ue>t to pay, wliich, as above explained, the 
law ordinarily implies from t)ne joint contractor to his co- 
contractor, can have no existence where there Is an express 
contract inconsistent with it. Nor, to antieij^ate a little 
wliat I shall presently have to say, could there, under such 
circumstances, be implied a promise for rej>ayment, l>ecause, 
“ promises in la>v,” as remarked by BuUcr, J. (j), “ only 


(r) JBatard v. 2 E A B. 

2S7, 296. Sec WaUu y. Swinbitnu, 
1 Exeb. 203 ; Rfynoids y. 10 

C. B., N. a, 661. 

(f) ToyatainU y. MartinnanU^ 2 T. 
R. 100 ; Earl of MoftnteaMkell y. ^ar- 
6er, 14 C. B. 63. See Etvan t. Wkk- 
«<»»*«, 16 C. B., N. a, 433. 


(0 Turner y. Pames^ 2 Esp. 478 ; 
Pone V. }y alley, 2 Exeb. 198. 

{u) See Judgm., Batard y. Ifmwee, 
2 B. 4c B. 297. 

(jc) rattmtM/ y. Martinnmni^ 2 T. 
a 106 ; Drittr r. BurUm, 17 Q. B. 
989 . 
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exist where there is no express stipulation between the 
parties.” 

Without attempting to pursue any further the inquiry as 
to the rights of a surety against his principal or co-surety, or 
of one of several joint contractors who has been compelled 
to pay the joint debt against his co-contractors (y), we may 
conclude that, in every case in which there has been a pay- 
ment of money by a plaintiff to a third party at the request 
of the defendant, express or implied, on a promise, ex])ress or 
implied, to repay the amount, an action for “ money paid by 
the plaintiff for the defendant at his request ” (z) will lie (a) ; 
and, further, we may conclude, that a request to pay will be 
implied whenever the consideration consists in the plaintiff s 
having been compelled to do that to which the defendant was 
legally compellable (6). 

But, besides the cla.ss of cases just considered, another 
presents itself, the characteristic of which is, that the plaintiff' 
has vohuitarily done that to do which the defendant w'as 
legally compellable ; in such cases the law' w ill imply an 
antecedent request, provided the deh ndant has, in consider- 
ation of the plaintiff’s act, ejopressly promised to indemnify 
or reimburse him (c). 

In each of the cases below cited {<!) which have been con- 
gidered as falling within the above rule, if scrutinised, there 
seems to have been either acquiescence on the part of the 
defendant during the performance of the act alleged as a 
consideration by the plaintiff’ (e), or something equivalent to 


{y) These subjects are discussed at 
length in 1 Smith L. C., 5th ed., pp. 
144 et seq. 

{z) C. L. Proc. Act, 1852, Sched. 

(B). 

(a) Judgm., Brittain v. Lloyd^ 14 
M« A W. 773 ; cited Judgm., Westropp 
T. Solomon^ 8 C. B. 370. See Judgm., 
JBotelhp r. Bellf 3 C. B. 293. 

(b) 1 Smith L. 0., 5th ed,, 140. 


See Earle v. Mautjham^ 14 C. 15., N. 
S., 626. 

(c) 1 Smith L. C., 5th ed., 140; 
Wennall v. Adncy^ 8 B. & P. 250, n. 

{d) Winfj V. Mill, 1 B. k Aid. 
104 ; Fayntcr y. IVilliamx, 1 Cr. k 
M. 810. 

(c) See i)er Bayley, B., 1 Cr. k K. 
819, 820; Lamb v, Bv.net, 4 M. & S. 
275. 
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an acknowledgment by the defendant, that the plaintiff had 
acted at his request (/), or a retainer of the plaintiff and 
adoption of his services {g). 

Again, where the act of the plaintiff and the promise of 
the defendant take place at one and the same time, the law 
does not require, as in the case of a bygone transaction, that, 
in order to make the promise binding, the plaintiff should 
have acted at the rec^uest of the defendant. In Tipper v. 
Bicknell Qt) the declaration stated that, the defendants being 
in possession of certain mortgage deeds, of which A was 
desirous to obtain an assignment by the payment of 500Z., 
the plaintiff consented, at A/s request, to accept bills to that 
amount drawn by A., upon A.’s procuring the defendants to 
deliver the deeds to the plaintiff as a security ; and that 
the defendants, in consideration of the plaintiff’s accepting 
the bills (but without alleging any re(|uest on their part)> 
undertook to deliver the deeds to him upon his paying them 
the amount of the bills : it was held, that a sufficient con- 
sideration appeared for the defendants’ promise, as, from the 
above statement, it must be inferred that the act of the 
plaintiff and the promise of the defendants were simulta- 
neous, taking place in the presence of the parties, and, there- 
fore, rendering it unnecessary that the plaintiff should have 
acted at the defendants’ request (i). The ca^e just cited will 
be found to illustrate the nature of a “ concurrent” consider- 
ation hereafter adverted to (A), and is expressly in point to 
show, that, where the consideration moving from the one 
party and the promise or undertaking of the other are simul- 
taneous, the law dispenses with proof of any previous request 
from the promisor to the promisee. 

Masdey v. Goodull (/) offers a good illustration of the 

</) Per Bayltf, J., 1 B. & AM. (0 THjtptr t. BiehuU, S Bieg. 

10«. C. 710. 

in) Per BayUy, B., 1 Cr. k J. 819. (i) P<wt, ^ 321. 

{k) S Bing. N. C. 710. (1) 17 Q. B. 310. 
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nature af a ^'continuing” consideration (m), and shows that, 
where there is such a consideration, an express request by 
the party whom it is sought to charge will be unnecessary. 
There the declaration stated that " the defendant had become 
and was tenant from year to year to plaintiff of a certain 
fann,’* &c., on certain stipulations, for non-observance whereof 
specific penalties were to be payable by the defendant, and 
in consideration thereof he (tlie defendant) then promised 
the plaintiff that he would pay the plaintiff all such penalties 
as he might be liable to pay, according to the said stipu- 
lations, &c. Tlie breach alleged was non-payment of certain 
penalties. Upon demurrer to defendant’s plea to the above 
declaration, it Wtas, inter edia, argued on his l)ehalf tliat the 
declaration was bad, inasmuch as from the consideration 
there laid, which w^as by-gone (n), no promise such as was 
there laid could, in the absence of an express request, be 
implied by law. To this ai'gument, however, Patteson, J., 
replied, " I take it that it is only necessary to lay a request 
where the consideration was V'holly by-gone and executed^ at 
the time of the promise, and that it is not necessary when it 
is a continuing consideration, as this is, where the terms 
w^ould continue after the promise throughout the whole 
tenancy. King v. Scars (o), and other castes, I think, esta- 
blish that distinction.” And, again, the same learned Judge 
observed, " I agree that a past consideration w ill support 
the promi.se implied ]>y law, and, as a general rule, will 
Buppoii no other promise. But here the defendant became 
tenant to the plaintiff on certain terms; whatever those 
teims were, the law w^ould imply a promise to observe them ; 
and the promise laid here is no more than a promise to 
observe one of those tenns, that is, to pay penalties according 
to those stipulations.” 

The point decided in the preceding case will probably be 

(m) A» io which, see poKt, p. 324. 

(o) 2 Cr. M. A R 48. 


(n) Poit, p. 32:». 
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better understood when the nature of a legal consideration, 
past, concurrent, and continuing, future or executory, has 
been investigated. 

To sum up wljat has been said in the preceding pages 
respecting the first of the tliree ingredients (viz., the request) 
already specified (jp) as forming a complete contract. In 
every executory contract there must, ex necessitate rei, have 
been a request on the part of the person promising ( 5 ). In 
certain species of executed contracts, as where money has 
been lent, there must also necessarily have been a Te<iuest 
antecedent to the consideration. In general, however, where 
a contract is executed, the law requires that a re([uest 
express or implied be shown. And a request will be im- 
plicd— 1 . Wliere the doctrine of ratihabitio properly applies^ 

2 . Where the plaintift* has been com pelled to do that whic h 
the defendant was legally compellable to do — 3. Where 
the plai ntiff has voluntarily d one that w hich t he defend- 
ant was legally conux^llable to do, and the l atter has 
afterwards expressly promised — 4. Where the consideration 
moving from the plaintiff and the promise of the de^ 
fondant were simultaneous— 5. Where the consideration is 
continuing. 

2. Any act of the plaintiff from which the defendant Con^dera- 

^ ^ Uon— what. 

derives a Inmefit or advantage, or any lalnuir, trouble, detri« 
ment, or inconvenience, perfi)rmeib taken, or sustained by 
the plaintiff, however small the iKUiefit or inconvenience may 
be (7»), may suffice, in hnv, as a comidemtion^' to support 
a promise, and to sustain an action ex contixtetu. A pre- 
judice to the promisee incurred at the rcHjuest of the pro- 
misor may l>e a consideration, as well jws a l>enefit to the 
promisor proceeding from the promisee : but this must l>e a 


{p) Ante, p. 807. 

( 9 ) lb. 

{r) 1 Selw. N. P., lOtb ed, 


See Id., 12Ui ed., 48; S€idi(m ▼. Pfirffy 
6 H. A N. 2»5. 
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prejudice on entering into the contract, not a prejudice from 
the breach of it ” («). A pro mise without consideration will 
not support an action ( t). 

‘‘An engagement,” says Parke , B. (i^), “by a person to 
remunerate the act of another, whicli benefits the former, or 
puts the latter to any inconvenience or loss, is a binding 
engagement.” And, again, consideration,” says Patfeson, 
J. (x), “ means something which is of some value (y) in the 
eye of the law, moving from the ])laintiff’. It may be some 
benefit to the defendant, or some detriment to the plaintiff, 
but, at all events, it must be movuuj from the plaiidifiz), 
that is to say, tliere must be some kind of priritij betwee n 
t he plaintitf and defendant in order to siisttiin an action ^ 
contr a etu a t su ^»f the funner against th(> latter . 

The term “ privity,” when used by legal writers, must be 
understoml to mean “ a connection or bond of union (a) 
{ligamen) existing betwee n pa rties i n relation to some p ar- 
ticular transaction and wlum it if> said that an action will 
not lie for “ want of privity ” thi» plirase signifies that the 
plaintiff and defendant are strangers to each other quoad the 
subject-matter in dispute (6), or, at all events, that the 
plaintiff, the contractee, did not with sufficient directness 
conduce to the consideration for tlie undertaking or promise 
of the defendant, the contractor. 

It wull readily be inferred from the definitions of a legal 
“consideration” above given, that its nature may infinitely 


(«) Jadgm., Gerhard v. BateSy 2 E. 
& B. 487-8; Cr(/wihei' v. F arret y 15 
Q B. 677, 680. 

(() Deacon v. GridUy, 15 C. B. 
296. 

(u) Moi$ r. Jlally 5 Exch. 50. 

(x) Ttumoi T, TliomaSy 2 Q. B. 
859. 

(y) Haigh r. Broohty 10 Ad. k K, 
409; Dart ▼. MUet, 4 C. B., N. 8., 
871 ; Westlake t. Adamsy 3 Id. 248 ; 
Nask T. Armstrongy 10 0. B., N. S,, 


259 ; Shndwdl v. Shadmlly 9 C. B., 
N. 8., 159; Noton v. Brvoki^y 7 H. k 
N. 499. Sfv Couturier V. IlastiCy 5 il. 
L. Ca. C7»i; Gjrgier t. Morrisy 7 C. 
B., N. 8., 5H>. 

{z) Tweddie v, Atlin$o?iy 1 B. & 8. 
C9;i. ike also, per FrUy J., Kilham v. 
Colliery 21 L. J., Q. n., 65. 

(fi) Ter Wildfy C. J., Blandy t. De 
Burghy 6 C. 15. 634. 

(5) 8oe Boulton t. Jonety 2 H. 4c N. 
504. 
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vary (c), wherever/' indeed, a man m ay do an ^ without 
a breach of any legal or moral obligation, t hat act may be^ 
valid consideration for a promise t o pay money to him 
or to do any other thing. A few cases must, however, here 
suffice to show tlic nature of a good legal consideration, as 
well as of that privity which is requisite in order to support 
an action upon simple contract. 

The compromise of a claim may be a good consideration | 
for a promise, though litigation may not * have actually j 
commenced (f’). 

Where plaintiff stipulated to discharge A. from a portion 
of a debt due to himself, and to permit B. to stand in his 
place as to that portion, defendant stipulating in return that 
B. should give plaintiff a promissory note, the consideration 
moving from plaintiff, viz.y his agreement to permit B. to 
stand in the j)lae(^ of A. as his debtor, being an undertaking 
in legiil c()ntem])lati<jn detrimental to him, was held suffi- 
cient to sustain tlie promise by defendant (/). 

In conne(*tion with tlie preceding case, Lyili v. Ault {g) 
may l)C consulted, which offiTS a curious illustration of the 
nature and sufficiency of the consideration which will support 
a promise at law. Tluue the acceptance by a creditor of the 
sole and separate liability of one of two j^unt debtors was 
held to l)e a gixjd consideration for an agreement to dis- 
charge the other debtor from liability. It might. indcH.Mi, 
priind facie, seem that the contract here disclosed was a 
mere imdum pactum, on the ground that the creditor would 
get nothing in return for his relinquishment of his claim 
against such last-mentioned party; but a little reflection 
will show that the substituted liability was in its nature 

(c) See EariUy ▼. 7 E. A {f) Cook r. Wripki, 1 B. A S. 559. 

B. 872. (/) Ptatt T. Dkktn, I Cr. M. A K. 

(d) Per Lard CumjMt, C. J., ff<Ui 422. 

▼. Dyion^ 21 L. J., Q. B., 224, 226; (y) 7 Kxch. 669. 

a, 17 Q. B. 785, 
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different from that which originally subsisted, so that, inas- 
much as the Court will not inquire into the adequacy of the 
consideration for a promise (//), the agi'eement in question 
would be unimpeachable in a strictly legal point of view. It 
is, moreover, demonstrable, as remarked by Aldersoriy B,, in 
the case before us, that the sole security of A. Tnay be a 
better thing than the joint security of A. and B. ; for by 
accepting the sole security of A., instead of the joint security 
of both debtors, the cre ditor possesses a legal remedy against 
A. during his life time and against his assets afte r his doath^ 
and no securit y’ a^*mnst_B. Wliercas, in t he ca y ) 

of a J oi nt securit y, after the th‘ath of A., tl uy exists a legal 
liability of B. , and no leg ^il lialulity of A. s assets, l uit an 
equi table re medy against the assets of A , subject to th e 
necessity of making B. a party to_a suit inj ^uity. Now, 
these two securities are different things, and tlierefore a 
bargain to take the one for tlie other is good. Cases may be 
suggested of A. being rich and poor, in which the advan- 
tage of tiiking A. as the debtor in lieu of A and B. is clcfu* ; 
or it may be that A. is as rich as B., in which CcOse the 
creditor may fairly consider that one de]>tor alone is preficr- 
able to both together (i). 

But, although a Court of law will not imjuire into the 
adequacy of the consideration for a promise*, it will iiatuire ho 
far as to satisfy i tself tha t the consid eration is of Boni e 
value {k)y and not illusory m<^ely (/). Whe re, therefore, the 
consideration for the defendant’s promise was stated to l>e 
the release and conveyance by the plaintiff of his interest in 
certain premises at the defemlant’s recpiest, bvit the d<*clam- 
tion did not sl)ow tliat tlie pkintiff ha<l any interest in the 

(A) Vet Parity B., 7Exch. 671. Hall ▼. Condery 2 C. B., N. S., 22; 

(i) 7 Bxch. 674-5. cit*d r. NtuUy Id. 89. 

{k) Per PaUttan^ J., Thomai t. (/) Wkkt ?. iWnctf, 28 L, 1., Kx., 
Thanuut^ cited ante, p. 316; Jadgm., 36. 

Maigk y. ProokSf 10 Ad. k K. 320; 
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said premises, except a lien upon them, which was expressly 
reseiTed by him, the declaration was held bad as disclosing 
no legal consideration for the alleged promise (m). So, in 
Fremlin v. Hamilton (ti), a declaration setting forth a 
memorandum of agreement of demise and for a lease was 
held bad, on the gi'ound that it disclosed no consideration for 
the alleged agreement on the part of the testator; and it 
was remarked j)er Cvr.^ that, although tlie Procedure A^ t 
has no doubt afforde d great lati tude in pleadj r^/' yet “ it has 
not removed the necessity of stating a consideration for an 
agreement upon which a party is sought to be charged "(o). 

Again, where, A. being indebtinl to the plaintiff* in a cer- 
tain amount, and B. Ijeing indebted to A. in another am^nint, 
the defendant, in consideration of being permitted by A* to 
sue B. in his name, promised to pay A.’s debt to the plaintiff*, 
and A, gave such pc‘niiission ; whereupon the defendant 
recovered from B. : judgment was arrested, on the ground 
that the plaintiff* was a mere stranger to the consideration 
for <lefendant’s promise, having done nothing of trouble to 
himsedf or of lx*nefit to the defendmit {p). 

It will Ik' remarktd, tliat the case last cited shows not 
only the nature of a sufficient legal consideration for a pro- 
mise, but also the necessity of pciniy [q) between the parties 
to an action founded u]>on })romises, in order that it may 
l)e sustainable (r). In Vohh v. Becke (s) this latter ]'H>int 
receives apt illustration ; there B., the country attorney of 
A.; sent a sum of money to the defendants, who were* B. s 


(«) Kaye t. Dutton^ 7 M, & Or. 
807, cited Smart t. Sandars, 5 C. B. 
m ; Edwards ▼. Baugk, U M. & W. 
641 ; Stricliand v. Turner, 7 Kxch. 
208; Wrif/ht r. Cods, 8 C. B. 160; 
Askwortk V. Mounsey, 9 Kxcii. 176, 
See liridyman v. Ikau, 7 Exeb. 199. 
in) 8 Kxch. 808. 

(t>) Seo IlutdUnsom t. Read^ 4 Kxok 


761 ; Orme v, GaUoway, 9 Kx^l 544. 

(p) Eoume r. Mason, 1 Veutr. 6; 

TwtddU r. 1 E A S. 898, 

397 ; Crow t. Eoi^rt, 1 Stn. 592 ; 
Price r. Eastern, 4 B. A Ad. 488. 

(q) Ante, p. 816 . 

<r) See Or^fUnkoofe y, EauhttM, 5 K. 
A B. 746, 755* 
is) 6 Q. B. 98a 
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London agents, to be paid to C. on account of A., and the 
defendants promised B. to pay the money transmitted bc% 
cording to his, B. s, directions ; but afterwards, being applied 
to by C., refused to pay it, claiming a balance due to them* 
selves from B. on a general account between them. Upon 
this state of facts it was held, that an action for money had 
and received would not lie against the defendants at suit 
of A. The general rule,” said Lord Denman, C. J., ^'un- 
doubtedly is, that there is no 'privitif the agent in 

town and the client in the country : the former cannot main- 
tain an action against the latter for liis fees, nor the latter 
against the former for negligence. Stunething, therefore, is 
necessar}’, beyond the mere relation of the parties to eacdi 
other as above stated, to make the agent in town liable to 
the client.” The subject here touclied upon is more fully 
explained in Dobbins v. Fennell (/), where it is laid down 
that the client cannot maintain an action for money had and 
received against the town ag(‘nt of liis attonny, “unless the 
law mU imply a contract to pay on request, from the relation 
which the several parties bear towards each other.” Now 
the client employs the country attorney, is answerable to him 
for costs, and in case of negligence or misconduct must come 
upon him for redre.ss. He is entlthsl to credit for all sums 
which the attorney may happen to owe him, and though he 
probably knows that the bu.siness must be (‘arrietl on by a 
town agent, liis payment for it to such agent is no discharge 
to him against the attorney (?/). In like manner the at- 
torney employs and is lialde to the town agent, who knows 
nothing of the client but his name*, and is not even to that 
extent knowm by him. The town agent could not maintain 
an action for work and labour against the client by whom he 
was not employed ; and the rights and liabilities of the 
parties in such a case would be reciproail (.r). 

(f) 11 Q. B. 248, 256. (a:) Jadgm., 11 Q. B. 256. 8 m 

(u) TaU$ r. Frtcklttw^ 2 Poiig. RMiru w, Htaih^ M. 257 (<?;. 
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Xlt has been held that an infant suing by prochein amy 
i^fty recover from the attorney in the action damages and 
costs paid by the defendant as money had and received to the 
use of the infant (y). 

A simple instance of the necessity of privity between 
parties in order to sustain an action founded upon contract is 
^ven by ParkCy J., in Baron v. Husband (z), who says, If 
I give a sum of money to my servant to pay a tradesman, 
the latter cannot maintain an action for money had and 
received against the servant/’ So, where A contracts with 
B., acting as agent for C., the legal privity Ls between A. the 
contractor and C. the centractee : so that B. can in general 
neither sue nor be sued upon the contract {a). 

But, although the remedy for breach of contract is by 
the general rule of our law confined to the contracting 
parties ” {h), there are some cases , as we shall presently see, 
in which tlie law will imply not merely the request but also 
the promise of the contractor (c) ; and t here are other ca&es 
in which an obligation to pay money Ls imposed, e ither by 
the law of the land, or by vi rtue of the byedaw of som e 
corpo rate body — which by e- law within its l i mits, and with 
respect to the persons upon wh om it lawfully operates, has 
the same effect as an A ct of Parliament ha s upon the com- 


(y) CoUins ▼. Brook, 4 H. & N. 270 ; 

S, C.f 6 Id. 700. iri/i.'iHfon v. 
Grant, 18 C. B. 819, where the 
citor of a proposed mortgagee was held 
not entitled to recover the amount of 
his charges from the proposed mort- 
gagor — the negotiation for the mortgage 
having gone off through the default of 
the latter party. 

(t) 4 B. A Ad. 611, 612; Williamt 

T. Everett, 14 East, 582 ; Lilly v. 
Baye, 5 Ad. A E. 548 ; cited and dis- 
tlnguiihed in Noble v. National 
c&mu Co,, 5 H. A N. 228, and in 


Lirersidffe r. Broadbeni, 4 Id, 611. 

{a} See, further, aa to want of pri- 
vity, Liit V. Mariindale, 18 C. B. 314 ; 
}Yateon v. RuMtll, S B. A S. 34 ; 
BarkwortK v. EUerman, 6 H. A N. 
605 ; HUl T. Kttcking, S C. B. 299 ; 
Barlow v. Browne, 16 M. A W, 126 ; 
Hooper v, Treffry, 1 Exch. 17 ; Driver 
v. Barton, 17 Q. B. 9S9 ; KUkam v. 
Collier, 21 L. J., Q. B., 65 ; Robertmm 
T. Wait, 8 Exch. 299. 

(6) Per Coleridge, J., Lvmky v. 
(?ye, 2 S. A B. 246. 

(e) Ant^ p. 807 ; posi, p. 825. 

T 
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munity at large (d). Further, an action of debt wiU lie not 
merely where there is a contract express or implied between 
the parties, b ut wherever there is a l eg al right on the one 
si^e to receive the money sued for, and a legal liability on 
t he other to pay it (e). De bt will also lie for recovery of a 
penalty under a statu te ( f). 

In Gerhard v. Bates (g), the first count of the declaration 
alleged, that, before the defendant’s promise after mentioned, 
the defendant and others had formed a company, the capital 
of which was divided into a certain number of IL shares, out 
of which 12,000 were to be appropriated to tlie public at 
12^9. 6c?. per share, free from further calls — that the defendant 
was a promoter and managing director of the company, and, 
in offering the said 12,0(K) shares to the public, had, in such 
character, guaranteed and promisiHl to tlie l>earers ” of 
those shares a minimum annual dividend of 33 per cent., 
payable half-yearly, and that the .said g\iarantoe and promise 
should remain in force until the said 12><. Gd. pc»r share 
should be thus re]>aid to the bearers of the 12,000 .shares 
before mentioned. The declaration then averred, that the 
plaintiff, confiding in the defendant’s said promise, became 
the purchaser and bearer of 2,500 of the 1 2,000 shares at 
12s. G<1. per share, and took the same on the faitli of the 
defendant’s guarantee and promise, and not otherwi.se, and 
had fulfilled the engagement on his part, yet tliat the 
defendant had not paid any dividend. This count of the de- 
claration was held to be bad on demurrer : l.st, because it did 
not sufficiently allege any promi.‘^e to the plaintiff {h) ; 2ndly, 
because there appeared to he an entire absence of considera- 
tion, inasmuch as it was not .stated, that, “from the plaintiflTs 
buying and becoming bearer of” tlie share.s mentioned, any 


(d) Per Lord Ahivger, C. B., //op- 
tins r. Mayor of Hwamtca, 4 M. & W. 
d40 ; 8 BU. Com. ICO. 

(«) Addioom r. Mayor of Prttton, 


12 C. B. 108, 1.8.3. 

(/) 3 Bla. Com. 161. 

(f/) 2 E. At B. 476. 

(A) Ak to wbieli, pool, p. 828. 
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benefit accrued to the defendant ; or that, at the time when 
the contract was supposed to have been entered into, any 
prejudice accrued to the plaintiff ; 3rdly, because, there was 
nothing to show any request by the defendant to the plaintiff, 
and no privity was established between them. 1 have men- 
tioned this case at some length, in order that the count 
above abstractecl, may be compared with the second count of 
the declaration hereafter noticed in connection with actions 
founded upon tort, and with the rule as to privity applicable 
in the latter class of cases. 

With the facts and decision in Gerhard v. Boies, so far as 
above mentioned, may usefully be contrasted that peculiar 
class of cases there alluded to by Lord Campbell, in which it 
has been held, that an action may be maintained for a reward 
offered in a public advertisement, at suit of one who has 
fulfilled the conditions indicated therein (i). In such cases 
there might at first sight seem to be a want of privity ; there 
i.s, however, a distinct promise to any one w^ho shall bring 
himself within the term^ of the advertisement ; and there is 
a good consideration for the promise in the benefit to accrue 
to tlic promisor, — as in showing that he is heir-at-law to a 
person who died sei>ed of real property anti intestate ; or 
prejudice to the promis<»e. — as, that he shall entitle himself 
to the reward by voluntarily coming fonward as a witness. 
Those cases, nevertheless, remarked Lord Campbell, although 
not now to (juestioned, are somewhat anomalous, and “the 
party who makes the discovery might perhaps have been 
permitted to sue for work and lalK>ur done and performed at 
the request of the defendant, the sum stated in the adver- 
tisement being used as evidence of what ought to be reco- 
vered on a quantum meruit^ 

(i) S«e v. Oanpardtne, 4 S C. B. 254 ; U'Kume r. Joymtom, 5 

B. it Ad. 621 ; LockhaH r. Jiamard, C. B., N. 8., 218 ; XtrUlt t. KtlJy, 12 
14 M. 4 W. 674 : Laneatter v. Waltk, C. B.. N. R, 740 ; Jndfm., WiHiama 
4 M, it W. 16 ; Thaicktr v. Sngl<utd, ▼. Bymat, 1 Uoo, F. C.C., 17.8., 198. 
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The meaning of the term ' consideration ’ and of ' privity ' 
being now apparent, it will be convenient to notice, that the 
consideration may be altogether past and e^eevted at the 
time when the promise is made ; it may l)e contemporaneous 
or concurrent with the promise (^’), as, where two persons 
meet together and reciprocally promise to do certain specified 
things, the promise of the one party being the consideration 
for the promise of the other (/). It may sometimes be cor- 
rectly designated as "continuing' Pou'ley Walhcr {m), 
W’here the subsisting U‘lation of landlord ajid tenant was held 
to be n sufficient consideration for tiie tenant’s promise to 
manage a farm in a hus])andlike manner. Lastly, the con- 
sideration may In? enreutonj — as, where A., in consideration 
that B. will do something sp(‘cified at a future day, pro- 
mises that he will himself do some other tiling (;?). Now, 
in this case, difficulty may l>o felt in determining whether 
the promise made by one of these pai*ti(‘s is, in tnith, 
the consideration for that made by the otlier of tluun, or 
whether the performance* of the om* promise Ik* the con- 
sideration for the other, in which latt(*r case such performance 
will constitute a condition precedent to the right to sue. 
This difficulty can only Ix' surmoiint(*d by looking narrowly at 
the w^ords of the agreement entered into, and at the intention 
of the contracting parties (o). 

(Ic) See West v. JacHon^ 16 Q. B. 

880 ; Tipper r. Bicknell, cited ante, 
p. 313 ; Thornton v. JeiiynSj 1 M. k 
Gh*. 166 ; Uarvty v. Johnston^ 6 C. B. 

295. 

(/) See Chrutie v. BortUy^ 7 C. B., 

If. S., 661, 567. “Mutual promiReH 
to perform agreemente'* are not to be 
ATerred in pleading : C. L. Proc. Act, 

1862, a. 49. 

(m) 6 T. R. 373 ; reoogniued Btale 
Sandergj 3 Bing. N. C. 850. See 
also Mauey r. Goodall^ citod ante^ 


p. 313. 

(n) See Uirl’s y. Gregmy^ 8 C. R 

378, 387 ; Bayne v. 7 B. A 

C. 423. 

(o) See Thorpe t. Thorpe^ I Ld. 
Raym. 662 ; Graves v. Leggy 9 Exeb. 
709; S. C.y II Id. 642 ; 2 H. k N. 
210 ; cited Piut t. Dowiey 82 L. J., 
Q. B., 179, 180. 

Performance of cooditioiui prececleni 
may now be averred generally in plead- 
ing : C. L. Proc. Act^ 1862, a. 67, 
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3. The third ingredient which enters into the conception 
of a simple contract, complete in all its parts, is the 
promise to do or not to do a particular thing made by the 
contractor to the contractec (jp). In every executory con- 
tract it is clear that there must be a promise — express 
or implied — l)y the former of these parties to the latter ; 
for, if A. re(juost B. to do something for him, and B. does 
it, the law will (if n(‘cessary) imply a promise by A, to re- 
munerate B. for the trouble taken or inconvenience suffered 
on his behalf ; thougli this implication may be rebutted by 
circumstances. 

So, “ where a relation exists between two parties, which 
involves the performance of certain duties by one of them, 
and the payment of reward to him by the other, the law will 
imply, or the jury may infer, a promise by each party to do 
wliut is to be done by him ” {q). 

In the case, also, of an executed consideration moved by a 
previous re(|iiest (e), express or implied, the law will, in 
general, in the absence nf any express promise, imply a pro- 
mise by the contractor [■'<]. There are, however, exceptions 
to this ruh‘, tlie more important of which are as fdlow : — 1. 
Under the particular eircumstauc<-s specified at p. 312. rir., 
whore the plaintiff has voluntarily d(»n<* that whereunto the 
defendant was legally c»»mpi‘llabh‘ ; for there, as already 
shown, an expre.ss j^romise by the defendant is ius?essary, 
in order tliat an a<‘tion against him may 1 k‘ sustainable for 
breach of contract. 2. In the case of a iKurister, who can- 
not make a contract of hiring and service concerning advo- 
cacy in litigation \J) ; or of a physician, who, although he 


(p) AnUi, p. 307. 

(y) Judgm., Morgan ▼. 6 II. 

& N. 276. 

(r) The general rule, it will be re- 
membered, is, that a past cousideration 
will not support a subsequent promise, 
unUti moved hg a previous reque^, 
ante, p. 808 ; ffayes t . Warren^ 2 


Stra, 033. 

See Xonlmstrom r, Pitt, IS M. 
k 'SSf. 723 ; Streeter t, Moriodty 1 
Bing. 34. 

(f) Kennettg r, BrouHy 18 C. B., N. 
8,, 677 ; Broun r. Kennedg, 83 L. J. 
Chana, 71. 
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may have acted at the request of the patient, will not, at 
common law (u), without proof of an actual contract, be 
entitled to sue him for services professionally rendered (x) ; 
the presumption of law being here against the existence of a 
contract for remuneration {y). 3. In the case of an infant 

who cannot bind himself except for necessaries, and whose 
express promise, unless made in writing after he comes of 
age, will not suffice to charge him. 4. In the case of a 
feme covert, whose contract, with some rare exceptions, is 
absolutely void (c). o. In certain cases where the legal 
remedy is baned, although the odght remains (a). Cases 
falling under one or other of the three latter of the classes 
just specified will be further alluded to in subsequent por- 
tions of this work. 

Where the consideration, although past and executed, 
will support an action by reason of there having been an 
antecedent request, express or implied, it is a general and 
very important nile, that the consideration '' uill sup- 
port no other promise than such as would he implied hy 
law ” (6). 

Thus, where an account has been stated between parties, 
and a balance ascertained to be due from one of them to 
the other, the law implies a promise by the debtor to pay on 
request, so that any ex post facto promise by him differing 
in its nature therefrom, ex. cjr., to pay on a particular day 
named, would be nudum pactum, unless made upon a new 
consideration. If this were not so, there would, in truth, 


(ti) See Gibbon y. JBudd, 2 H. & C. 
92, decided under the stat. 21 & 22 
Viet. c. 90. 

(z) Charley t. Bolcot, 4 T. R. 317 ; 
Veiich V. Bussell, 3 Q. B. 928. 

(y) Per Coleridye, J., 3 Q. B. 937. 
( 2 ) It will be almost Buj)erfluon8 to 
abaerre, that a contract void in its io’ 
eeption cannot be rendered valid by a 
•obsequent express promise. 


(а) Post, p. 329. 

(б) “ Acc(*rdiDg to the current of re- 
cent authorities, beginning with T/op- 
hins V. Loijan, infra, and ending with 
Boscorla v. Thomas, infra, where the 
cousideration is past and executed, it 
will support only such a promise as the 
law will imply from that executed con* 
sideration Judgm., 6 C. B. 174, and 
cases cited post. 
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be two co-existing promises on one consideration ” (c) — a 
state of things manifestly incongruous and nonsensical. 

Moacorla v. Thomas (d) is usually cited with reference to 
the extent and nature of the promise which may be sup- 
ported by an executed consideration : there the declaration 
(in assumpsit) stated, that, in consideration that plaintiff, at 
the request of defendant, had howjht of defendant a horse 
at a certain price, defendant promised that the horse was 
sound and free from vice, &c., whereas he was not free from 
vice ; after verdict for the plaintiff it was objected, in arrest 
of judgment, that the precedent executed consideration was 
insufficient to support the subsequent alleged promise ; and 
this objection was held fatal by the Court of Queen s Bench, 
for the promise must, as a general rule, be co-extensive with 
the consideration ; but, in the present case the only pro- 
mise that would result from the consideration as stated, and 
be co-extensive with it, would be to deliver the horse upon 
reqxiest; ” and “ the consideration stated would not raise an 
implied promise by the defendant that the horse was sound 
or free from vice,” Li)rd Deur/koi, C. J., after making the 
remarks above citcnl, proceeds to consider whether the con- 
sideration specitied would support an express promise, and 
concludes, from the cases that it would not ; because, a con- 
sideration past and executed will support no other promise 
than such as >vould be implied by law.” 

Emmens v. Elderton (e) will henceforth be regarded as a 
leading authority, with reference to the rule, that a past con- 
sideration will support no promise other than what the law 
would imply. There the action w’as brought by a solicitor 
against the secretary of an insurance company, the declai*a- 
tion stating, that it w ^is agreed by and between the plaintiff 

(c) IIo]^hin» V. Logan, 6 M. & W. 7 Exch. 572. 

241, 249. («) 4 H. L. Ca. 624 ; 5. 0., 13 C. B. 

(d) 3 Q. B. 234 ; Kayt t. Duiton, 495 ; 6 C. B. 160 ; 4 C. B. 479; Lot- 
7 M. A Qr. b07 ; Atkinton ▼, StepKins, timort ▼. Gat'rard, 1 Exch. S09. 


Emmtns v. 
Elderton 
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And the said company, that, from the 1st of January then 
next, the plaintiff, as the attorney and solicitor of the com- 
pany, should receive and accept a salary of lOOZ. per annum 
in lieu of rendering an annual bill of costs for general busi- 
ness transacted by the plaintiff for the said company as such 
attorney and solicitor, and should and would, for such salary 
of lOOZ. per annum, advise and act for the said company on 
all occasions in all matters (with certain specified exceptions) 
connected wdth the said company.’’ That, the said agree- 
ment being so made, afterwards, '' in consideration that the 
plaintiff had, at the request of the said company, promised 
the said company to perform and fulfil the same in all 
things on his part, the said company promised the plain- 
tiff to perfoiTa and fulfil the same in all things on their 
part, and to retain and emplvn him as such attorney 
and solicitor of the said company, on the terms afore- 
said,” The breach alleged was, that the comj)any did 
not nor would continue to retain or employ the plaintiff as 
their solicitor on the terms stated, but wrongfully and with- 
out reasonable cause dismis.^ed him. The technical question 
which arose upon the count of the declaration above set out, 
and w^hich was discussed successively in the CWiit of Com- 
mon Pleas, in the Exchequer Chamber, and in the House of 
Lords, w^as, w^hether the alleged promise to retain and employ 
was to be implied from the agreement statcnl, or whether it 
did not, in some measure, enlarge the general promise to 
perform that agreement, so as to be nudum pactum, unless 
supported by some new consideration, 

‘‘ If,” said Crompton, J., delivering his opinion in regard 
to the validity of the declaration to the House of Lords, 
the agreement itself contains this same promise to retain 
and employ as such attorney on the terms aforesaid, then 
these words, being surplusage, will not prejudice the count, 
and must be taken as merely pointing the promise to the 
breach afterwards assigned, for ceasing to retain and employ/* 
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If, on the other hand, the words in question at all 
enlarge the previous agreement by binding the company 
to retain the plaintiff in any manner in which the agiee- 
ment did not bind them, as by binding the company to find 
him any particular work, or to keep him in work, or to em- 
ploy him in any of the business which he was not to do for 
the lOOZ. per annum, or to continue him in the employment 
for any time for wliich they were not bound by the agree- 
ment, — the count will be bad for want of a consideration to 
support this additional promise'’ (/). 

Such being the j)recise questions for decision in Emmens 
V. Elderton, tlie majority of the Judges held, and in con- 
formity with their opinion the House of Lords determined, 
that the former of the two views above suggested, with refer- 
ence to the legal meaning of the words used in the declara- 
tion, was correct, and that the declaration itself was conse- 
quently good. The promise to retain and employ ” being 
restricted and limited by the terms of the agreement therein 
previously set out as having been made between the parties. 

But, although it is generally true, as above stated, that a 
consideration jjast and executed will support only such a 
promise as tlie law Will imply therefrom [g), that strict rule 
has, in certain cases, been departed from, and the Courts 
have held, that, where the consideration for a promise was 
originally beneficial to the party promising, yet, if ho be 
protected from liability by some provision of the statute or 
common law meant for his advantage, he may renounce the 
benefit of that law ; and, if he promises to pay the debt, 
which is only what an honest man ought to do, he is then 
bound by the la\v to perform it (/<). 

As exemplifying tlie qualification just stated of the general 

(/) ‘‘If a person contracts with Scotson t. Ptgg^ 6 H. A N. 301. 
another to do a certain thing, he can- {p) Ante, 326. 
not make the performance of it a con- (A) Judgm., EarUr, Oiinr, 2 Ezch. 
tideration for a now promise to the 20, citing note to WauuMli ▼. Aduey, 
•ame indiTidoal : per Wilde, B., S B. A P. 262* 
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rule, let us take tlie case of a debt baiTed by the Statute of 
Limitations. A debt so barred, says Parke, B. (i), is unques- 
tionably a suflScient consideration for every promise, absolute 
or unqualified, qualified or conditional, to pay it. Promises 
to pay a debt simply or by instalments, or when the party is 
able, are all equally supported by the past consideration, and, 
when the debt has become payable instanter, may be given 
in evidence to support an indebitatus count in the declaration 
for its recovery (A*). So, when the debt is not alretidy barred 
by the statute, a promise to pay the creditor will revive it , 
a nd make it a new deb t, and a promise t o an executor to 
pay a debt due to his testator creates a new deb t to him . 
But although an exjuess promise revives the debt in any of 
the cases just mentioned, it must not thence be inferred 
that the debt will bo a sufticiont consideration to support a 
promise to do a collateral thing — as to supjdy goods, or to 
perform work and labour (1), In such case, the promise 
would be but an accord unexecuted, and no action would lie 
for not executing it {in). 

In Flight V. Peed (n), it was held by a majority of the 
Court of Exchequer, that bills of exchange given since the 
repeal of the usury law in renewal of bills given while that 
law was in force, to secure payment of money lent witli 
usurious interest, were valid — the receipt of the money by 
way of loan being a sufficient consideration to support the 
new promise to pay it, and this proposition being relied upon 
that a man by express promise may render himself liable 


{i) See Jleeves v. Ueai ne, 1 . A W. 

323. 

{k) In Smith v. Thome, 18 Q. B. 
139, Parke, B., obiiervea, “The ac- 
kDOwledgmenfe must bo cuosisteut with 
an iotention to pay either ou requcHt, 
or elae (which practically comes to the 
jMiine thing) at the end of a particular 
period wliich has elapsed, or on some 
condition which has been fuihlled.*' 


El vide per Wi'jram, V.*C., Philipit r. 
PitUipB, 3 ilarc, 281, 299 ; per ir*/- 
Hams, J., liuckmoBter v. liuAgdl, 10 
C. B., N. S., 749, 7i>0 ; |>er Martin, 
B., Cockrill v. Sitarkes. 1 U* A C. 700. 

{1) See Hteves y. Jiearne, 1 M, A W, 
323. 

(m) JudgfD., 2 Exch. 90. 

(») 1 H. A C. 703, 716. 
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to pay back money which he has received as a loan though 
some positive rule of law or statute intervened at the time 
to prevent the transaction from constituting a legal debt.” 

One class of cases, viz., where there has been a moral 
consideration for a subsequent express promise, must here 
be specially noticed, because it was at one time thought 
that the obligation thus created might sustain and render 
binding a subsetjuent express promise ; but this doctrine 
seems to have been shaken by LittleJirAd v. Shee (o) ; and 
has been definitively exploded in Eastirood v. Kenyon [p) 
and Beaumont v. Reeve {q), where Lard Benimn states the 
result of the cases to be, that '' an express promise cannot 
be suppoiled by a consideration from which tlie law^ could 
not imply a promise,” save only in certain cases which he 


The doctrine now accordingly established upon the point 
in question may be supported by reasoning such as Dr. Stor}’ 
urges in his Treatise on Bailments (s ] : Th ere are ,” says 
that eminent jurist, “many rigMs and duties of moral obli > 
gation which the common law' does not even attempt to 
enforce It deems them of impi^riV-ct obligation, and there- 
fore leaves t lie m to tlie conscience of the individual And , 
in a practical sense, there is wisdom in this course ; for 
judicial tribunals would othenvise be ov erwhelmed vrith 
litigation, or wmild become scenes of the shaq>t‘st conflict 
upon questions of casui.stry and con science ” {f\ 

From wdjat has l>een just said, it follows that the mere 
moral obligation on a father to maintain lus child aflbnls 
no inference of a legal promise to pay his debts; so that. 


(o) 2B. & Ad. 811. 
ip) 11 Ad. AK. m. 

{q) 8 Q. B. 483 ; recognised in 
FUher T. Bridtje*^ 3 K. A B. 642, re- 
▼ersing judgm. in ^S. C, 2 K. A B. 
118. 

(r) The cnies aa to moral considera- 


tion are collected in FiigkL v. Bttd^ 
ctipra. 

t«) 5tlx ed., p. ISS. 

(I) Courta of law therefore “decide 
according to the ttgai obUgationa of 
parties per Aldtr$om B., Turner r. 
ifoaots U U. A W. 117. 
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“ if a father turns his son upon the world, the son’s only 
resource, in the absence of anything to show a contract on 
the father’s part, is to apply to the parish, and then the 
proper steps will be taken to enforce the performance of the 
parent’s legal duty ” (it). If, indeed, a father does any spe- 
cific act, fromj which it may reasonably be inferred that he 
has authorised his son to contract a debt, he may be liable in 
respect of the debt so contracted (.r). But the law does not 
authorise a son to bind his father by his contracts (y). Nor 
is there any legal obligation on the personal representative of 
the mother of a bastard child to expend the assets of the 
deceased in the maintenance of the child (j). 


Although, when strictly and technically examined, a simple 
contract may doubtless be analysed as in the preceding pages, 
and, if thus analysed, will be found, as there stated, to 
consist of a request, a consideration, and a promise ; y(‘t so 
minute and critical an impiiry into its ehnnents is not in 
very many cases needed, preliminary to adjudicating in an 
action founded upon it. The tnith of tlii> remark will suffi- 
ciently appear from what has been already said relative to 
implied contracts, promises, and requests {a). And we should 
also remember that in very many cases no question at all is 
raised ajs to the fact of some contract having been entered 
into between the parties, the sole i.ssue at the trial liaving 
reference to the precise terms and nature of such contract. 


(m) Per Jervis, C. J,, Shelton r. 
Sprifigett, 11 C. B. 455. Per Lord 
Ahinger, C. B., Mortimore Wriyht, 
6 K. A W. 482. A promise to the 
plaintiff (an unmarried woman), that, 
if she will abstain from afliiiating a 
child, the defendant will pay for its 
maintenance, ia founded on good legal 
consideration : Lmnegar r. Jlodd, 5 
C. B. 437 ; Jeimvngi r. Brown, 9 M. 
k W. 496. See Orowhwrtt t. Zaue- 


raeJe, 8 Exch. 208 ; with which com- 
pare Smith V. Jtoche, 6 C. B., N. 8., 
223 ; ante, p, 32o ; Cooper v. Parker, 
14 C. B. 118. 

(r) Per Lord Alinger, C. B., 3/or<t- 
more v. WrigJit, supra. 

iy) Per Maidc, J., 11 C. B. 456. 

(2) Ruttinger v. Temple, 38 L. J., 
Q. B., 1. 

(a) Ante, pp. 251, 807, 825. 
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The same facts will, moreover, frequently seiYe to evidence 
either an executed or an executory contract, at the option 
of the pleader (fe), according as they are regarded by him 
d priori or ex pod facto. 

It sometimes happens, also, that a consideration, which 
at first sight appears to have been past at the time of the 
alleged promise, and theixifore insufficient to support it, is 
found on examination to have been in tnith concurrent, and 
consequently unexceptionable. In Sfeele v. Hoe (c), the 
Couil of Queen’s Bench take occasion to observ^e, that “ The ^ 
expression that a promise is founded upon a consideration ! 
conveys the notion that tlie consideration precedes the pro- 
mise in the mind of the party making the promise ; he pro- 
mises because the consideration exists ; and this form of 
expression is shown by the authorities to liave been fix^quently 
used wlien the consideration and the promise are concurrent. 
Each side of a contract is consideration or promise according 
to the party speaking of it ; and if eacli party were to put 
into writing liis own j)rumise, each side of the contract would 
in turn appear to have preceded the other, though both 
formed one agreement.” ^Vllen the words of an agreement 
in their ordinary acceptation are thus capable of expressing 
either a past or a concurrent consideration, and where upon 
one construction the in.^trument would be void, the other 
construction is to be adopted which makes it valid (t/), id 
res magis valeat quam pereaf. 

We thus see that various reasons may be adduced expla- 
natory of what has been above said ; viz., that any minute 
analysis, such as hjis been heretofi>re submitted, of a simple 


{h) See Payne v. WiUon^ 7 B. & C. 
423 ; cited 2 H. & N. 524 ; Streeter v, 
Horlock, 1 Bing. 34. 

(c) 14 Q. B. 431, 445, 

(d) Jadgm., Stee/e ▼. //oe, 14 Q. 6. 
445 ; Qoldikede Swan^ 1 Exch. 154 ; 
Bainbridge ▼. Wade^ 16 Q. B. 89; 


Olderthaw t. King^ 2 H. A N. 517 ; 
N. (7., Id. 399 ; cited per BramwelL, 
B., Hoad Grace, 7 H. A N. 497. 
and in Wetfhead t. Spraeon, 6 H. A N. 
732 ; Thamtm t. JenyM, 1 M. A Gr. 
166, 1S8-9. 



334 


CONTRACTS GENERAH^Y. 


contract is, in very many cases which occur to the practitioner, 
wholly unnecessary. And if, furthermore, we call to mind 
that the common indebitatus counts will often alone suffice in 
an action of debt on simple contract, we shall readily see why 
it is that questions involving distinctions so nice and subtle 
as those which have been latterly under discussion, compa- 
ratively seldom present themselves for judicial notice or 
inquiry. 


Some rules Having in the previous pages characterised and classified 

of general o a i o ^ 

application according to their rank the various kinds of contracts — 
^S^or’" having successively adverted to contracts of record — to 
special and to simple contracts, I propose to consider briefly 
some few rules of general and extensive application, which 
influence our Courts in adjudicating upon them, and which 
may with truth be said to have a direct and important 
bearing upon even the most ordinary dealings between man 
and man. 

Effect of Now, with reference to contracts, of whatsoever kind they 
contracu. he, the primary rule is, that good faith must be observed 

between the contracting parties — ex dolo nialo ')ion oritur 
actio (e ). — '' No CMjntrac t,'* says Faiteson, J. (/), "can arise 
gut of a fraud , (i.e., unless the party u pon whom such f raud 
was practised ch ooses to accept and ratify the contract (jj),) 


(e) To the remarks upon this maxim 
in Leg. Max., 4th ed., pp. 702 et seq,, 
the reader is referred for additional in- 
formation as to the subject touched 
upon in the text. 

(/) Campbell v. Fleming ^ 1 Ad. k 
E. 42 ; Jones v. Yates, 9 B. A C. 532, 
539. 

{g) See WhUe v. Garden, 10 C. B. 
919, 927 (where Talfourd, J,, says, 
A contract for the sale of goods, 
though obtained by fraud, is perfectly 
good, if the party defrauded thinks fit 
to ratify it”). Kingsford t. Merry, 1 


H. k N. 577, rerersing S, C., 11 Exch. 
503. 

In Stevenson v, Kewnham, 13 C, B. 
2b5, 303, the Court obserre, **It roust 
be considered as established, that fraud 
only gives a riubt to avoid a contract or 
purchase.” And see the cases cited 
Ib. J Young v. Fill iter, 8 H. L. Ca. 
682, reversing 5. C , 6 E, A B. 1, 17, 
25 ; per Parke, B., Murray v. Mann, 
2 Exch. 541. 

In The Deposit and General JAft 
Ins. Co. r. Attscough, 6 E. A B. 761, 
Lord Campbell, C. J., says, “It is now 
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and an action brought u^on a supposed contract wliicli is 
shown to have arisen from fraud may be resisted.” It 
might, indeed, be impossible to give a definition of what con- 
stitutes fraud so as to meet all the various combinations of 
circumstances to which that word would apply ; but there 
can be no difficulty in saying, that whenever anyone has 
by wilful misrepresentation induced another to part with 
his ritr hts on the belief tha^ such representation was true, * 
this is, in the plainest and most obvious sense, a fraud whic h 
a Court of justice will not tolerate {h). The terms expla- 
natory of what fraud is, here used, being veiy general, may, 
it is conceived, be so understood as to include any case 
involving it which can readily be suggested — whether the 
contract in question be executed or executory — special or 
simple (?). 

On the ground of fraud, artifice, or deceit, as we have 
already seen (/O, the judgment of a Court of law may be set 
aside (1), and a deed although duly executed may be success- 
fully impugned; a /or/ iori, then, may fraud be alleged to 
nullify a contract not \inder seal, or with a view to com- 
pelling the restitution of property transferred or money paid 
in pursuance of it. ‘‘ A person,” it ha.s been said, “ who is 
induced to part with his property on a fraudulent contract, 
may, on discovering the fm\ul, avoid the contract, and claim 
a return of what has been advanced upon it. Fraud destroys 
the contract ah initio, and the fraudulent purchaser has no 


well settled that a contract taints by 
fraud is not void, but is only voidable 
at the election of the party defrauded,” 
Kt vide per pollock, C. B., Rogers v. 
Hadley, 2 H. A C. 247. 

As to rescinding a contract on the 
ground of fraud, see Clarke v. Dickson, 
E. B. & B. 148 ; cited per Blackburn^ 
J., Reg, V. Saddlers' Co,, 82 L. J., Q. 
B., 843 ; Coie v. Bishop, E. B. A K. 
160, n. {1), 


{h) Per Lord Cranxcorth, Reynell v. 
Sprye, 1 De Q., M. k G. 691. See 
Curson v. Behrorihy, 3 H. L. Ca. 
742. For a de6nition of fraud, consult 
also Richardson Diet, and Roget’s The- 
saur., ad verb. 

(t) As to evidence of fraud, see 
Horsfall v. Thomas, 1 H. A C. 90. 

{k) Ante, pp. 264, 281 et seq, 

(/) See Bowm v. Evans, 2 H. L. Ca. 
257. 
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title. But if the party defrauded would disaffirm the contract, 
he must do so at the earliest practicable moment after disco* 
very of the cheat. That is the time to make his election, 
and it must be done promptly and unreservedly. He must 
not hesitate, nor can he be allowed to deal with the subject- 
matter of the contract and afterwards rescind it. The election 
is with him : he may affinn or disaffirm the contract, but he 
cannot do both ; and if he concludes to abide by it as upon 
the whole advantageous, he shall not afterwards be permitted 
to question its validity” (m). 

A few cases shall presently be cited in illustration of the 
remark that fraud will vitiate and avoid a simple contract, 
le^fmud. ^ would, however, first observe, that a distinction undeniably 
exists between moral and legal fraud ; that tliere are many 
kinds of moral fraud which clearly could not be made avail- 
able, either as ground of action or by way of defence, in a 
Court of law. Thus a vendor is entitled to sell for the best 
price he can get, and is not in any way liable at law for a 
simple commendation of his own goods, however worthless 
they may be, provided lie has not made any false state- 
ment as to their quality or condition, nor asserted anything 
respecting them which may amount to a warranty in legal 
contemplation (n). 

In a recent case(o), it was held that the sale of a glandered 
horse by a person knotoing it to be so, gives no right of action 
to a buyer ignorant of the defect, and, in consequence of it, 
sustaining damage. Here, remarked Bramwell, B., the buyer 
knows of the possible existence of the defect, or he does not 
On the former assumption, he has no right of complaint if he 
chose to purchase without a warranty : on the latter assump- 

(m) Maston v. Bovet, 1 Denio (U.S.) cases there cited. 

E. 73‘4 : Campbell v. Fkmiv^^ 1 Ad, (o) Hill v. BalU, 2 H. & N. 220, 

It E. 40 ; and see cases cited sapra 805-6 ; with which compare Caoike 

n. ig). Waring, 2 H. A 0. 832, whm ika 

(ft) Leig. Max., 4th ed., 749, and action waa an tort 
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tion, he ought not to be any better off for his ignorance. 
The rule caveat emptor is in truth applicable under the 
circumstances supposed. It has been held, too, that the 
vendor of a chattel, in which there is a patent defect which 
greatly diminishes its value, will not incur liability by silence 
with regard to it (p) ; and if A. treats with B. for the pur- 
chase of an estate knowing that there is a valuable mine 
under it, and B. makes no inquiry, there is authority to show 
that A. is not bound either at law or in equity to give infor- 
mation as to the existence of the mine (q). Now, in any of 
the cases here suggested, although the moralist might pos- 
sibly condemn, our law would decline to give redress. Kon 
omne quod licet honeshtm ed (r). 

As, on the one hand, there may thus be an intention to 
mislead, or even an attempt to induce a person unknowingly 
to sacrifice his own interest, without fraud in law ; so, on the 
other hand, legal fraud may exist, -without any sei'ious amount 
of moral turpitude. The cases,’' says Parke, B., in Murray 
V. Mann (.v), “show a distinction between legal and moral 
fiAud. For instance, wliere a person purports to accept a bill 
of exchange by procuration, when in fact he has no such 
authority, that has been held (/) a legal fraud, rendering the 
party liable to an action of deceit,” although the jury nega- 
tived the existence of fraud. 

As to the sufficionc}' of “ legal ” fraud to support an action 
when unaccompanied by any degree of “moral” fraud, 
judicial opinions have conflicted. A principal, it has been 
urged, may in many cases be responsible for the fraud of his 
agent, although quite innocent in a moral point of view. 


ip) Leg Max., 4th ed., 750, 751. 
The maxim, “ silence gives consent,” 
does in some cases apply : for instance, 
where there is a duty to speak, and 
tbs party does not, an assent may be 
inferred from his silence ; ” per Bram^ 
weU^ B., RusseU r. Thornton^ 4 H. A 

N. rj)s. 


{q) Per Lord Eidotif Turner v. Har- 
re^y Jac. 17S. 

{r) D. 50. 17. 144. 

(s) 2 Kxch. 538, 541. 

(/) Polhill V. Walter, 3 B. A Ad. 
114. See Thom ▼. Bigland, 8 Exch. 
725, 729 ; Eastwood r. Bain, 3 H. A 
N. 738. 
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“Whether,” remarks Lord Lyndhurst, in Attwood v. Small (u), 
“ a particular representation be made by the principal, or by 
the agent whom he employs- for the pui'pose of the contract, 
is wholly immaterial. If the agent acts fraudulently, even 
without the knowledge of the principal, what is that to the 
party contracting ? The contract is vitiated.” And again, 
according to the opinion of Lord Abinger, C. B., diss. in 
Comfoot V. Fowke (x), (a remarkable case, which seems how- 
ever to have been well decided (y) ), “ it is not correct to sup- 
pose, that the legal definition of fraud and covin necessarily 
includes any degree of moral tui-pitude. Every action for the 
breach of a promise — for deceit — for not complying with a 
warranty, or for a false representation, is founded upon a legal 
fi-aud, which is charged as such in the declaration, although 
there be no moral guilt in the defendant. The warranty of 
a fact which does not exist, or the representation of a material 
fact contrary to the truth, are both said, in the language of 
the law, to be fraudulent, although tlie party making them 
suppose them to be correct.” 

The weight of authority, however, viewed independently of 
the decision of the Court of Exchequer in Coim foot v. Fowke, 
and in Udell v, AtlieHon, presently noticed, where the judges 
of the same Court were equally divided in opinion, is against 
the views propounded by the eminent individual last named. 
“ It is settled law,” says Parke, B., in Thom v. Bigland (0), 
“ that, in dependently of duty (a), no action will lie for a n^- 
representation, unless the party making it knows it to be 


(«) 6 Cl. & F. 413. And see, per 
Lord Camphtli, 1 H. L. Ca. 615. His 
Lordship there says, In an action 
upon contract, the representation of an 
agent is the representation of the prin- 
cipal ; but, in an action on the case for 
deceit^ the misrepresentation or conceal- 
ment must be proved against the prin- 
oipaL’' See also, per PoUock, C. B., 
Atkin$on t. Pocock, 1 Each. 796, cited 


arg. 6 C. B. 322. Per Poffe, B., 6 M. 
k W. 370. 

(x) 6 M. <fe W. 358 ; cited 8 E. A B. 
252 ; and in Moens v. Ileyworth, 10 M, 
& W. 155. 

{y) See per Lord St, Z€onai\i$, 2 
Macq. H. L. Ca. 144. 

( 2 ) 8 Exch. 731. 

(a) Post, Book III., Chap. 1. 
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untrue, and m akes it wit h a fraudulent intent ion to induce 
another to act o n the faith of it , a nd to alter his position 
to his damage . This appears from the cases of Collins v. 
Evans (6), and Ormrod v. Huth (c), which have perfectly 
settled the law on that point.'’ 

In Wilde v. Qihson (d), it was contended, that an action of 
deceit might be maintained, without proof of actual fraud ; 
but Lord Campbell answered, ‘‘ From that position I entirely 
dissent. If you mean by ‘ fraud,' an intention to injure the 
party to whom the representation is made, or to benefit tl\e 
party who makes the representation, there may be an action 
of deceit without fraud ; but there must be falsehood : there 
must be an assertion of that which the party making it 
knows to be untrue ; the scienter must either be expressly 
alleged, or there must be an allegation that is tantamount to 
the scienter of the fraudulent representation, and this allega- 
tion must be proved at the trial " (e) ; and his Lordship adds, 

'' If that falsehood is stated, without any view of benefiting 
the person who states the falsehood, or of injuring the person 
to whom the falsehood is stated, in one sense of the word 
you may say it is not fraudulent, but it is a breach of moral 
obligation, it is telling a lie ; aiul if a lie is told, volierehy a 
third jjcrson is prejudiced, although there may be no profil 
to the person who tells it, and although no injury was in- 
tended to the party to whom it is told, but a benefit to i 
third person, it is clearly a breach of mo^'ol obligation, 
and is a fraud which will support an action of deceit" 
The proposition here printed in italics seems to be altogether 
unimpeachable, and indicates the nature of the fallacy into 
which those have fallen who contend that legal fraud may 
exist without any admixture whatever of “ moral turpitude." 

(6) 5 Q. B. 820 ; Childers v. Woola^ (d) 1 H. L. Ca. 605, 633. 

2 B. & E. 287, 806, 308 ; explaining (e) Citing Foster v. Charles, 7 Binjr. 

and distinguishing Ilutnplirys v. Pratt, 106 ; P(4htli y. Walter^ 3 B. A Ad. 
5 Bligb, N. S., 154. 123; Corbett y. Brown, S Bing, 87. 

(c) 14 M. & W, 651. 

z 2 
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Additional authorities might readily be cited in support of 
the view here advocated. In Taylor v, Ashton (/), Parke, B., 
distinctly states his adhesion to the doctrine, that ^^an action 
for deceit will not lie, without • proof of moral fraud ; ’* and 
he further observes, that ‘‘ there may undoubtedly be a frau- 
dulent representation, if made dishonestly, of that which the 
party does not know to be untrue, if he does not know it to 
be true.” Further, in delivering their judgment in the case 
just cited, the Court of Exchequer lay down, that in an 
action for false representation, and damage resulting there- 
from, it is not necessary to show that the defendant knew 
the fact affirmed by him to be untinie ; if he stated a fact 
which was untrue for a fraudulent purpose, he at the same 
time not believing that fact to be true, there would, under 
such circumstances, be both a legal and a moral fraud {g). 

In connection with the subject just discussed, it is worthy 
of notice that a very learned judge has thus expressed 
himself : “ I conceive, that, if a man, having no knowledge 
whatever on the subject, takes upon himself to represent a 
certain state of facts to exist, he does so at his peril ; and if 
it be done, either with a view^ to secure some benefit to 
himself or to deceive a third person, he is in law guilty of a 
fraud, for he takes upon himself to warrant his own belief of 
the truth of that which he so asserts. Altliough the person 
making the representation may have no knowle<lge of its 
falsehood, the representation may still have been fraudulently 
made ” Qi). In the ca.se here put, it would be impossible 
successfully to contend that no element of moral fraud 
presents itself 

As connected with the subject before us, the two following 
cases must be noticed : — 

(/) 11 M. & W. 401. Marwood, U Id. 781. See per Ore$t- 

(^) Judgra., 11 M. A W. 415. J., and Wtlcle, C. J., 6 C. B. 

(A) Per Maule, J., Evant t. Ed- 322 ; per Alderton, B., Moem t, 

monda, 13 C. B. 786 ; and in Milne t. Hey worth, 10 M. A W. 158. 
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In Cornfoot v. FowJce (i) a principal was held irresponsible 
for a mis-statement innocently made by his agent without 
authority from himself. The principal there sued for breach 
of contract, and on fraud being pleaded, obtained judgment, 
it being, as observed by Alderson, B., ''impossible to sustain 
a charge of fraud when neither principal nor agent has 
committed any ; the principal, because, though he knew the 
fact, he was not cognisant of the misrepresentation being 
made, nor ever directed the agent to make it ; and the 
agent, because though he made a misrepresentation, yet he 
did not know it to be one at the time he made it, but gave 
his answer bond fide!' 

In Udell V. Atherton (h) the action was ex delicto, founded 
on dolus dans locum contractui, producing damage, to 
which the defence, under a plea of Not Guilty, was that 
the fraud was that of the agent who made the contract, not 
of the defendant, the principal, who neither authorised nor 
knew of it (1). The broad question raised in this case waa 
" whether a principal who has had the benefit of a contract 
made by his agent is responsible for a deliberate fraud com- 
mitted by his agent in the makiiig of the contract, by which 
fraud alone the contract was obtained V {m). In regard to 
the question thus stated the Court were equally divided in 
opinion. 

But although it be a moot point, whether legal fraud can 
exist without any degree of moral delinquency, there can be 
no doubt, that, in the vast majority of cases involving fraud, 
trickery, or covin, wdiich come under the cognisance of 
Courts of justice, no questions have to be discussed rOvSpect- 
ing the distinctions — sometimes rather fine and unsatisfac- 
tory — just adverted to. Fraud, it must however be observed, 
is not actionable nor available by w'ay of defence to an 
action, unless, in the one case, it has occasioned damage 


(t) 6 M. & W. 358. 
{k) 7 H. & N. 172. 


(/) Post, Book IIL, Chap. 1. 

(») Per Wilde, B., 7 H. & N. 179. 
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to the complainant, or, in the other, has induced the defen- 
dant to contract. A bare lie, for instance, albeit told with an 
intent to injure, would not, if unproductive of damage, lay 
the foundation of an action (?t), nor would a misrepresen- 
tation, however corruptly made, afford a good defence to an 
action founded upon contract, unless it were shown to have 
operated as an inducement to the defendant to enter into the 
alleged contract. 

The test proposed by Lord Brougham in Attwood v. 
Small (o), seems to be the most accurate and practically 
useful which can be given in reference to one large and 
important class of frauds — those, viz,, which are evidenced 
by misrepresentations and mis-statements. In order to con- 
stitute such fraud, it is there said, three circumstances must 
combine : it must appear, 1st, that the representation was 
contrar}" to the fact ; 2ndly, that the party making it knew 
it to be contrary to the fact ; and, 3rdly, and chiefly, that it 
was the false representation which gave rise to the contract- 
ing of the other party — there must be dolus dans locum 
contractui, i,e., not merely a fraudulent attempt at over- 
reaching, but an attempt sd far successful as to have operated 
as an inducement to the other party to contract. ‘‘ We con- 
sider it clear law,’' remark the Court of Queen’s Bench in 
Oerhard v. Bates (p), ‘'that if A. fraudulently makes a repre- 
sentation which is false, and which he knows to be false, to 
B., meaning that B. shall act upon it, and B. believing it to 
be true, does act upon it, and thereby suffers a damage, 
B. may maintain an action on the case against A for the 
deceit, there being here the conjunction of wrong and loss 


(«) Jadgm., 2 M. & W. 531 ; per 
BuUer, J., 3 T. R. 56. 

(o) 6 Cl. k F. 444 ; per Lord Wens- 
Uydale, Smith r. Kay, 7 H. L. Ca. 
775; MUney. Marwood, 15C.B. 778; 
Bwmei v. Pumdl, 2 H. L. Ca. 529 


ct 8eq. Moens v. Ileyworth, 10 M. A 
W. 147 ; PasUy v. Freeman, 2 Smith 
L. C.,*5tb ed., 68, and Note thereto. 

(p) 2 K. & B. 488, citing Com. Dig. 
“Action ui>on the Case for a Deceit’* 
(A. 9, 10). 
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entitling the injured and suffering party to a compensation 
for damages.’' 

When the conditions thus indicated are fulfilled, there can 
be no doubt, that, according as the party on whom fraud has 
been practised is plaintiff or defendant, he may rely upon it 
as ground of action or as matter of defence against the party 
who has practised it ; and in illustration of this remark the 
cases below cited may be consulted (5). 

Where damage is caused by an act primd fdde savouring 
of false representation, an action of course will not lie, if no 
element of fraud, either legal or moral, enters into it. 

“ If,” it is judicially observed in Barley v. Walford (r), 
every untrue statement which produces damage to another 
would found an action at law, a man might sue his neigh- 
bour for any mode of communicating erroneous information 
— such (for example) as having a conspicuous clock too slow 
— since plaintiff might be thereby prevented from attending 
to some duty or accjuiring some benefit” A doctrine calcu- 
lated to create legal responsibility so wide in cases where 
blame cannot really attach to any one must, tliey further 
observe, be restrained within some limits. “ If, indeed, the 
defendant were under any legal obligation {s) to state the 
truth correctly to the plaintiff, tliere \vould be a grievance in 
misleading him, for which an action on the case would lie *, 
still more so, if he made the false representation with a view 
to some unfair advantage to himself” {i). 

It will have been noticed, that, in the course of the pre- 


($) Behn T. Ktmhle, 7 C, B., N. S , 
260 ; per Wdlmmty J., ir^y v. Uearn^ 
13 a B., N. S., 305 ; Clarke v. Dkk^ 
eon, E. B. & E. 14S; 6 C. B, N. S., 
453 ; ScoU r. Dichon, 29 L. J., Ex., 
62 note ; Bed^ford ▼. Bagehaw, 4 H. & 
N. 638 ; Jarrett v. Kennedy, 6 C. B, 
819 ; Wcntner y. Shairp, 4 C. B. 404 ; 
Murray v. Mann, 2 Bxoh. 688 ; Vane 


T. Cohhold, 1 Exch. 798 ; Pilmore r. 
JJood, 5 Bing, N. C. 97, 109. See 
Atkxneon r. Potock, 1 Exch. 796 ; per 
Lord Daiman, C. J., Wrigki t. 
Crookee, 1 Sc. K. R. 698 ; Oonnop 
levy, 11 Q. B. 769. 

(r) 9 Q. B. 197, 208. 

{#) Poet, Book III., Chap. 

(t) Judgm., 9 Q. B. 208. 
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Ceding pages, I have had occasion repeatedly to specify an 
action on the case as the appropriate remedy for deceit or 
fraud productive of damage. Keference to this peculiar form 
of action will have, at greater length, to be made in Book 
III. of this work, which treats of Wrongs and Remedies ex 
Delicto ; a question of some interest liere, however, demands 
a brief digression, viz., whether, in an action strictly founded 
upon contract, the motive, which may have influenced the 
defendant, can properly be investigated. The result of this 
inquiry will show us why it is that case is the proper civil 
remedy for fraud and covin. 

Now, the breach of a contract, express or implied, executed 
or executor}^, per se, vests a right of action in the contractee, 
on the assumption, that is, that he has himself done eveiy 
thing which it was incumbent on him to do towards or for 
the behoof of the other contracting pjirty ; this being so, it 
can, as a general rule, be in no way material to make any in- 
quiry as to the motive which may have prompted the con- 
tractor to his broach of contract. If A. covenants with B. to 
do or not to do a particular thing, and A. commits a breach 
of this covenant, he will, ipso facto, incur liability to B. for 
all damage resulting directly from the breach ; and whilst, 
on the one hand, the excellence of his motive in doing or 
omitting to do the particular act cannot be allowed to avail 
him, so, on the other hand, any inquiry as to the existence of 
a malicious or fraudulent intention on his part to injure the 
covenantee, would, in an action founded on the breach of 
covenant, be wholly irrelevant. So, again, if g(;ods supplied 
by A. to B., in pursuance of a contract of sale, prove to be 
inferior in quality, or do not corrc.spond with the sample, A. 
wdU be liable, in an action of assumpsit, to make good the 
loss sustained, albeit he never even saw the specific goods 
supplied, and was ignorant of their condition or quality. 
Where an action sounds in contract,'’ then, the motive or 
a/ni/mus of the defendant is ** to be entirely disregarded, and 
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the damages are strictly to be “ limited to the direct pecu- 
niary loss resulting from the breach of the agreement in 
question ” (u). 

Such is no doubt the general rule with reference to actions 
ex contract'll; the rule there applies to restrict the parties at 
Nisi Prius to the production of evidence touching the breach 
of contract alleged in the declaration. Proof of fraud being 
excluded, the parties are limited to the discussion of the issue 
actually raised on the record. '' No form of action/' it has 
been observed by a learned writer (x), “ has yet been devised 
for the fraudiilent hreach of an agreement." But in this 
case the complainant should according to ordinary precedents, 
frame . his declaration, either on the breach of contract or on 
the fraud {y)y unless indeed, as in Gei'ltard v. Bates (z), he 
think it desirable to combine with a count founded upon 
contract one framed in tort, so as to meet either view of the 
case which may be established at the trial. In the gi*eat 
majority of cases, then, a charge of fraud cannot with pro- 
priety be introduced into a count founded upon conti*act. 


(u) Seclgw. Dara., 2nd ed., 204. It 
is sufficient in this place to state the 
general principle applicable in actions 
founded upon contract. Some modifi- 
cations of this principle will be speci- 
fied post, Chap. 6. 

(x) Sedgw. Dam., 2nd ed., 200. 

(y) An allegation of falsehood and 
fraud, improperly introduced, may, how- 
ever, be struck out of a declamtion, 
provided a good cause of action is still 
apparent therein : per Parle, B., 8 
Exch. 780. See Iloplins v. Tanque- 
ray, 16 C. B. 130, cited post, p. 350. 

In cases of marine insurance any 
material mis-statement or concealment 
vitiates or renders voidable tbe contract ; 
and whether it be fraud ulentlf made or 
not is immaterial, except with reference 
to the return of the premium : Ander^ 
son T. Tkomion, 8 £xob. 426, 427 


(with w'hich compare Wheclton v. Har- 
dlsty, 8 E. & B. 232, and Fowles v. 
M anche&ter and London Life Ass, Co., 
32 L. J., Q. B., 153, where the action 
was on a life policy^ ; Behn v. Burncss, 
3 B. & S. 751, reversing .S^. (7., 1 Id. 
877 ; HoUand r. Bussell^ 1 B. A S, 
424 ; Bussell v. Thornton^ 6 H. A N. 
340 ; S, C, 4 Id. 788. The non-dis- 
closure, however, of a material fact, 
unless fraudulent, does not vitiate a 
guarantee : North British Jns, Co. v. 
Lloyd, 10 Exch. 523. 

In an action for breach of promise of 
marriage it wiM not be a good defence 
that the plaintiff bad previously en- 
gaged herself to another man : Beechey 
T. Brown, B. B. A E. 796. 

(r) 2 B. A B. 476, cited ante, p. 
322. 
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Neither can evidence of the defendant’s fraud be ordinaril}’' 
relevant in support of the plaintiff’s case, save indeed where 
the action is brought to recover back money paid, on the 
express ground that the plaintiff was fraudulently induced to 
part with it, and has received no consideration for it. In 
such cases, however, proof of fraud is in truth given by way 
of answer to some defence anticipated from the other side, 
and does not in strictness itself furnish the gist and founda- 
tion of the action. Thus, if the action be for money had and 
received, or to recover back a deposit paid in consequence of 
some fraudulent statement put forth by the defendant as 
director of a projected company, the plaintiff here founds his 
right to recover upon the total failure of the consideration on 
which the payment was made (a) ; he has, however, to meet 
the objection that the money in question was not “ had and 
received to his (the plaintiff’s) use,” but was to be applied 
according to some express understanding between the defend- 
ant and himself (usually evidenced by the subscribers’ agree- 
ment or deed of settlement of the company) — that the money 
was in fact received upon certain specific trusts, which either 
have been faithfully executed, or will hereafter be executed, 
pursuant to their terms. Anticipating this line of defence, 
the plaintiff meets it, if he can, by proof of fraud operating 
as an inducement to the execution of the deed, or to the 
signing of the agreement, and tlierefore invalidating it, and, 
perhaps, also operating as an inducement to the payment of 
the deposit money. Many cases of this kind, offering in- 
stances in great variety of circumstantial fraud, are to be 
found in our Reports, of which Wontner v. Shair*p {h) should 
especially be consulted. 

Without pursuing the digression wliich has been here 

(а) WaUtab t. SpoUiswoode, 15 M. C. B. 4?7 ; MawaU v. Lord Londet- 

k W, 101. borough, 8 E. A B. 807 ; Ward v. 

(б) 4 C. B. 404 ; Clarice v. Dickson, Lord Londesborough, 12 C. B. 252 ; 
B. B. A B. 148 ; WaMt y. Salter, 10 aod cases cited ante, p. 843, n. (g)* 
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ventured on, we may, perhaps, conclude that fraud can only 
come collaterally under notice in an action for breach of 
contract — that an action sounding in tort” is the proper 
form of remedy for covin and deceit. 

Great care is often requisite in discriminating accurately 
between three classes of cases : — 1.* Where fraud is involved. 
2. Where a warranty has been given. 3. Where a repre- 
sentation or statement has been made, erroneous indeed, but 
neither fraudulent nor incorporated with the contract. As 
to the first of these three classes enough has been already 
said (c) ; it remains, therefore, to distinguish — 1st, breach of 
warranty from fraud ; and 2ndly, a mere representation from 
a warranty. 

1st. By way of illustration, let us take the case of a sale of 
goods, and we shall at once see that the distinction between 
a warranty that a personal chattel is sound and a fraud in 
the sale of it is broad and manifest (d). 

If a man sell a horse to another, and expressly warrant 
him to be sound, the contract is broken if the horse prove 
otherwise {e). The purchaser in such case relies upon the 
contract ; and it is immaterial to him whether the vendor 
did or did not know of the unsoundness of the horse. In 
either case he is entitled to recover all the damages which 
he has sustained by reason of the breach of that contract. 

A warrant y,'' .says hard Mansfield (/) e xtends to all faults 
known and unknown to the seller .” 

Again, if the vendor say to the purchaser, I do not know 


(c) See also the remarks, post, pp. 
351, 354. 

(d) The remarks ensuing in the text 
are extracted from the judgment of 
Waitef J.f Bartholomew t. Bushnelly 
20 Day (U. 8.) E. 275-6. ,See Tri7- 
liams T. Swansea Harbour TrustetSy 14 
C. B., N. a, 845. 

(e) But **in a contract of sale, even 


in the case of an express warranty, de- 
fects patent and known to the buyer 
must be taken to be excluded from the 
warranty ; " per Cockhuniy C. J., Bur- 
ges T. irtciAam, 3 B. A S. 684 ; Leg. 
Max., 4th ed., 751. 

(/) Stuart T. WUtinSy 1 Bougl. 20. 
Per Lord BroughatUy 6 Cl. A P. 444. 
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'whether the horse is or is not sound, and therefore will not 
warrant him ; all I can say is, that I have long owned him, 
and know of no unsoundness ; '' here manifestly is no war- 
i*anty, and, if the vendor spoke the truth, no fraud. If, how- 
ever, the vendee can show that the horse was unsound, that 
the vendor knew it to be so at the time of the sale, and that 
in consequence of the false representations made by him, the 
purchaser was defrauded, the vendor would be liable, not for 
a breach of a contract of warranty, for he made no such 
contract, but for making representations which he knew to 
be false. In such case the guilty knowledge of the vendor 
would constitute an essential ingredient in the fraud, and in 
an action against him should be both alleged and proved. 

To entitle the vendee to recover under such circum- 
stances, his action must be founded — not upon a breach of a 
contract of warranty but — upon the fraud practised by the 
vendor, or, at least, there should be a count adapted to a 
charge of that nature (y). 

In the case just put by way of illustration, the warranty 
(if any) is supposed to be e^r press. Eipially obvious, how- 
ever, is the distinction between fraud and the breach of an 
implied warranty. A waiTanty may be implied from the 
course and mode of dealing between parties. If A. orders 
B., a tradesman, to make an article well known in the trade, 
and of which the use is understood, B., on supplying it, must 
be presumed to mean and undertake that it shall be reason- 
ably fit for the pailicular purpose for which he knew that it 
was intended Qt). And where merchandise, which the buyer 


ig) Per Waite^ J., 20 Day (U. S.) 
R. 275-6. 

(A) Shepherd y. Pi/bus, 3 M. & Gr. 
868 ; Ollivant v. Bayley, 5 Q. R. 288 ; 
JBrown v. Edyingtony 2 M. A Gr. 279. 
Generally, as to what is a warranty, see 
Crangton v. Marshall^ 5 Excb. 395 ; 
Taylor t, Id. 779 ; Chandelor 


V. Lopuiy 1 Smith L. C., 5th ed , 160, 
and Note thereto ; Simond v. Brad- 
don, 2 C. J3., N S.. 824 ; Hall v. 
Conder^ Id. 22. Dawson y. CoUis, 10 
C. B. 523, shows, that the purchaser of 
goods by sample, with a warranty titat 
they are equal to sample, must either 
bring a cross action for breach of war* 
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has no opportunity of inspecting, is sold, not by sam ple and 
- witho ut express warranty, a conditiorTis implied tha t the 
ffoods shall fairly and reasonably answer the descrintion in 
the contract (t). In such case the party who impliedly wa r- 
rants wilTTe bound by his waiTanty, and liable for am-eac h 
of it, without proof of fraud or of the scienter. 

Again — ''When a skilled labourer, artizan, or artist is 
employed, there is on his part an implied w^arranty that he 
is of skill reasonably competent to the task he undertakes, — 
apondes peritiam artis. Thus if an apothecary, a watch- 
maker, or an attorney be employed for reward, they each 
impliedly undertake to possess and exercise reasonable skill 
in their several arts. The public profession of an art is a 
repres entation and undertaki ng to all the world that the 
professor possesses the requisite ability and skill An ex- 
press promise or express representation in the particular 
case is not necessary ” (/•). 

Further — If a man makes a contract as agent for another 
he must be taken in law to promise that he is what he 
represents himself to be, and must answer for any damage 
which directly results from confidence being given to his 
representations (T), 

The distinction between a warranty and a representation (?>'«) 
is sometimes rather fine (?0. There is no doubt that a repre- 


rnnty, or rely on the non-correspondence 
of the bulk with the sample as a ground 
for reducing the damages ; h e cannot , 
it seems, re fuse to receive the goods . 
As to implied warranty, see also Chanter 
V. Hopkins^ 4 M. & W. 399, followed 
in Prideavx ▼. Burnett^ 1 C. B., N. S., 
613 ; Bmmerton v. Mathews^ 7 H. & 
N. 686. 

(i) Wieler v. Schilizu, 17 C. B. 619. 
Bee Smith, Merc. L., 6th ed., p. 517. 

{k) Judgm., Bartner r. CorneliuM^ 
6 0. B., N. S., 246 ; per Jervis, C, J., 
JenJeinsv. Betkam, 16 C. a 188-0. 


{D ColUn r. WHffht, 7 E. A B. 301 ; 
5. (7., 8 Id. 647 ; Pow v. Davit. 1 B. 

6 S. 220; Randall v. Trimen, 18 C. 
B. 786. See also Simons t. Patcheit, 

7 K, & B. 568 ; Richardson v. Dunn, 

8 C. B., N. S., 655, 664. 

(m) **A representation is a state- 
ment or assertion made by one party to 
the other, before or at the time of the 
contract, of some matter or circumstance 
relating to it;’’ Judgm., Behn v 
Burnett, 8 B. A S. 753. 

(n) Whether a descriptire statemeni 
in a written instrument is a mere re 


Distinction 
between 
warranty 
and repre- 
sentation. 
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sentation intended by the vendor as a warranty, and acted 
on as such by the vendee, amounts in law to a warranty (o) ; 
and it is also well settled that such representation so 
operates, although made during the treaty for a sale, and 
some days before the sale was finally agi'eed upon, if it 
appear that it was not withdrawn, and provided the contract 
of sale does not exclude it by its terms. When, howeve r, 
negotiations have actually terminated in a written contrac t, 
the parties thereby tacitly aflSrm that such writing contains 
the whole contract between them, and no new term s ^ 
allowed to be added to it by extraneous evidence (p). 

So where the contract between parties has not been 
reduced into writing, the tests for determining whether a 
statement made by one of them does or does not amount to 
a waiTanty will be ; was i t made pending tl^ contract ? was 
it intended, and reasonably and T>o?i4 Jide accepted, as a 
j warranty {q) ? 

In Hopkins v, Tanqueray {r), the declaration stated that 
the defendant, by falsely and fraudulently representing and 
warranting a horse to be then sound, sold it to the plaintiff ; 
yet the said horse was not then sound, as the defendant then 
knew, &c. Tliere vas no evidence offered of fraud, but the 
facts proved were these — the defendant, having sent a horse 
to Tattersali s to be sold by auction, went into the stable 
where it was on the day before the sale, and there found the 
plaintifiF, with whom he had been previously acquainted, 
examining the horse’s legs ; upon which the defendant said. 
You have nothing to look for ; I assure you he is perfectly 


presentatioQ or a aolistaative part of 
the contract is a question of construe- 
tion for the Court : Judgm., Jiekn v. 
BumetSf 3 B. A S. 754, which is in- 
atmetire with reference to the dUtino- 
tion above mentioned. 

(o) See JBannerwum ▼. TTAifc, 10 C. 

a, N. a, 344. 


( p) See liamdaU v. Rhodes^ 1 Curtis 
(U. 8.) R. 02 ; StacUy v. 1 H. 

A C. 405. 

{q) Stucley v. Baity ^ supra ; BmM 
V. Nicolopulo^ 8 0. B., N. S , 362, 

(r) 16 C. B. 130. See CarUr t. 
Crick, 4 H. A N. 412. 
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sound in every respect : ” to this the plaintiff replied, “ If 
you say so, I am satisfied,” and he desisted from his exami- 
nation. On the next day the horse was put up for sale by 
public auction without a warranty, and the plaintiff pur- 
chased him for 280 guineas, having, as he stated, made up 
his mind to buy the horse, relying on the defendant’s 
positive assurance that he was sound.” The horse subse- 
quently turned out to be unsound ; and the plaintiff, having 
re-sold him for less than he hafl given for him, sued the 
defendant for the loss and damage thus sustained. After 
verdict for the plaintiff, the question raised for the decision 
of the Court in banc, on motion for a nonsuit, was whether 
there was any evidence from which the jury could infer a 
waiTanty. The Court held that there was not — that what 
was said before the sale amounted to a representation only, 
and not to a warranty ; and that the defen dant could not be 
liable for a mere representation, although contrary to the 
fact, unle s s it were f raudulently made. 

A mere expression of opinion then, or of intention (s), will 
not be deemed tantamount to a warranty ; and further, in 
order to be operative as such, the representation relied uponj 
must be shown to have been made pending Uie contract (t). 

Where a mis-statement has been made anteriar to the 
completion of the contract, the question for consideration 
will be : — Is there evidence of dolus dans locum con- 
iractui {u) ? Upon this point, the remarks of Lord Lang- 
dale, M. R, in Clapham v. Shillito (jc), claim attention. 
Their purport is to show, that cases frequently occur, in 
which, upon entering into contracts, misrepresentations made 
by one party have not been in any degiee relied on by the 

(a) Btnham t. United Ouaranite, and a warranty, 2 Win®. Sannd. 

Co., 7 Each. 744. 200 c. 

(0 Per Mault, J., Hopking v. Tan^ («) Ante, p. 842. 
qneray, ante. See further a® to the (x> 7 Beav. 149. See Harris v. 
distinction between a repreeentation Kemble, 2 Dow. A CL 463. 
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other party. If the party to whom the representations 
made himself resorted to the proper means of verification 
before he entered into the contract, it may appear that he 
relied upon the result of his own investigation, and not upon 
the statements made to him on the other side ; or, if the 
means of investigation and verification were at hand, and the 
attention of the party receiving the representations were 
drawn to them, the circumstances of the case may lead a 
jury to impute to the party alleged to have been misled 
such a knowledge of the facts as upon due inquiry he ought 
to have obtained, the notion of any reliance having been 
placed on the representations made to him being necessarily 
excluded. 

Again, in endeavouring to ascertain what reliance was 
placed on representations, they should be considered with 
reference to the subject-matter which they concern, and the 
relative knowledge of the parties. If the subject is capable 
of being accurately known, and one party is or is supposed to 
be possessed of accurate knowledge, and the other is entirely 
ignorant, and a contract is entered into after representations 
made by the party wdio kno\^^s or is supposed to know, with- 
out any means of verification being resorted to by the other, 
it may well enough be presumed, that the ignorant man 
relied on the statements made by him who was supposed to 
be better infoimed ; but, if the sulyect is in its nature un- 
certain, — if all that is knowm about it is matter of inference 
from something else, and if the parties making and receiving 
representations on the subject have equal know'Iedge and 
means of acquiring knowledge, and equal skill, it is not eaay 
to presume that representations made by one would have 
much or any influence on the other (y). The remarks here 
made will serve to show, not only the mode in which a Court 
of equity will distinguish betw^een fraud and mere mis-stat€^^ 


(jr) Per Lord LangduUf M. 11., Clajtham v. ShUUto^ 7 Beav. 149*150. 
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meat, but likewise how the evidence ^ the class of cases 
h«!e alluded to should be analysed in a Court of law (c). 

]Passine on to a brief notice of contracts and considerations ^ contracu 

^ .... . . iUegal — 

which are illegal — as being in violation of positive law, or 
opposed to public |)olicy, or immoral, I must repeat (a), that 
the remarks which follow will be found generally applicable 
as well to Special as to Simple Contracts. As regards the 
former of those, the L. J. Knight Brnce has observed (/>), 
that, Notwithstanding the solemnity and force which the 
law ascribes to deeds, and all the strictness with which, in 
general, it prohibits the introduction of extrinsic evidence to 
prove that an instrument goes beyond, or does not fully con- 
tain, or incorrectly exhibits, the terms of the contract, which 
it was written and signed for the purpose of expressing or 
recording, the rule is settled (and not merely in Courts of 
equity) that a deed, ex facie just and righteous, may be 
vitiated and avoided by alleging and adducing extrinsic 
evidence to prove that it was founded on a consideration, 
or liad a view or purpose, contravening law* or pubhc 
policy.” 

So, in The Gas Light and Coir Company y. Turner (c), 

Lord Ahinger says, that all the decisions'show, that, at com- 
mon law, a contract entered into to eflect an illegal purpose 
is void and cannot bo enforced, and it makes no difference 
that the contract is under seal. ‘‘ It is tnie,” continues that 
learned Judge, ‘‘that 3’ou cannot add to a contract under 
seal anything to varj’' the contract, but you may show dehon's 
the instrument that such contract was entered into for an 
illegal purpose ; such proof does not vary the tonns of the 
contract, but merely shows the illegal object.” 

(z) Attmod V. Small, 6 Cl. k P. G. 672. 

232, is the leading case upon the sub- (c) 6 Bing. N. C. S24, 327 ; and 
joct adverted to in the text. see per Tindal, C. J., in C., ^ Bing. 

(a) See the remarks, ante, p. 834. N. C. 666, 675, cited ante, p, 254 ; 

{6) Meynell v. Sprye, 1 De G., M. & Sievem v. OourUy, 7 C. B., If. S., 99. 
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The objection of Regality applies then alike to special as 
to simple contracts. “Promises,” as Paley tells us in his 
Moral Philosophy (r7), “ are not binding where the perform- 
ance is unlawful thus — to anticipate a little what I shall 
presently have to say — if two parties mutually agree, that 
one of them shall do an act contrary to the express provisions 
of a public statute, the act to be done being illegal, the pro- 
mise that it shall be done is void. 

An action, then, cannot be maintained upon a contract 
which is in direct violation of law, whether statutory or 
unwritten — which is of an immoral tendency — or contrary to 
sound policy. “ The common law maxims are (c), Ex turpi 
causd von oritur actio, ex dole vmlo vov oritur actio. 
They prohibit everything which is \injust or contra bonos 
mores. The object of all law is to rej^ress vice and to pro- 
mote the general welfare of society, and it does not give its 
assistance to a person to enforce a demand originating in his 
breach or violation of its principles and enactments. Con- 
tracts in violation of statutes are void, and they are so whe- 
ther the consideration to l)e performed or the act to be done 
be a violation of the statute ” (/). 

It would be useless to adduce a cloud of authorities in 
support of the foregoing i^ropositions : — “ What,” says Lord 
Ellenhorough, C. J., “ is done in contravention of the pro- 
visions of an Act of Parliament cannot be made the subject 
matter of an action ” {g). “ Where a contract,” says Lord 

Tenterden, C. J., “ which a plaintiff seeks to enforce is ex- 
pressly, or by implication, forbidden by the statute or common 


{d) Vol. 1, p. 130; Whe^ell El. 
Moral, pp. 233, 245-6. 

(e) See Harris v. Runnels, 12 
Howard (U. S.) R. 83. 

(/) Ibid. Where, however, the act 
which ia the subject of the coo tract 
may acoordiug to the circumstances be 
lawful or unlawful, it will not be pre- 


sumed that the contract was to do the 
unlawful act ; the contrary is the 
proper inference: per Lord Ahingtr, 
C, B., Lewis V. Davison, 4 M. & W. 
654, 657. 

(g) Langton v. Hughes, 1 M. & 8. 
596; cited Judgro., De Begnis v. 
Armistead, 10 Bing. 110. 
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law, no Court will lend its assistance to give it effect. And 
there are numerous cases in the books where an action on 
the contract has failed because either the consideration for 
the promise or the act to be done was illegal, as being against 
the express provisions of tlie law, or contrary to justice, 
morality, and sound policy (h). 

It is, indeed, sufficiently obvious that a contract may be 
illegal quoad the consideration or quoad the promise. A 
distinction, however, liere requires notice : a consi deration 
bad in part is b ad altogether (i) ; whereas the promise may 
be to do several distinct and independent acts, of which some 
are legal and some are illegal ; if so, the promise wiU be 
valid in regard to the former, void as to the latter of such 
acts (IS). So, a written agreement may be single and entire, 
founded on one entire consideration — it may be severable in 
its nature, and deal with matters which are unconnected with 
and independent of each other (1). And, as remarked by 
Mr. Smith in his Note to Collins v. Blantern (in)^ '' in cases 
where the consideration is tainted by no illegality^ but some 
of the conditions (if the contract in qiicstion be a bond) or 
promises (if it be a contract of any other descri])tion) are 
illegal, the illegality of ti iose wh ich aip bad does not com- 
municate itself to or contaminate those which are srood, 
except where, in consequence of some | x*culiaritv in the 


{h) Wetherell v. Joncs^ 3 B. & Ad. 
226 ; Judgm., Cope v. Rowlands^ 2 M. 
& W. 157. See Smith v. Liiido, 5 C. 
B., N. S., 587 ; 4 C. B., N. S., 395; 
Mayor^ <tc., of Noi-wich v. Norfolk R, 
( 7 ., 4 E, & B. 397. And see a curious 
illustration of the doctrine of our law 
as to illegal contracts put by Lord 
Camphelly C. J., and Wightman^ J., 
in Nicholson v. Goochf 5 E. & B. 1015. 

(i) Waite v. Jones, 1 Bing. N. C. 
666, 662 (citing Featherstone v. 

Hutchi'Mon, Cro. Eliz. 199) : Hotoden 
V. ffaigh, 11 Ad. & E. 1036; ]>er 


Tindal, C. J., Skackell v Rosier, 3 
Bmg. N. C. 646, who remarks ; — “ Un- 
doubtedly, when a promise rests on 
two considerations, one of which is iw- 
possible or unintelligible, you may re- 
ject the impossible or unintelligible, 
and resort to that which is possible 
and plain.” 

(k) See Bank of Australasia t. 
Breillat, 6 Moo. P. C. C. 152, 201. 

(/) Hopkins v. Prescott, 4 0, B. 
578, 593. See Sierry t. Clifton, 9 C. 
B. 110. 

(m) 1 Smith L. C., 5th ed., p. 310, 
A A 2 


Either the 
considera- 
tion <ir the 
promise 
may be 
lUegaL 
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coDtract, its jaxts are inseparable or dependent upon one 
another.” 

Again, it may be safely laid down, notwithstanding some 
dicta apparently to tlie contrary, that, if a contract be ren- 
dered illegal by statute, it can make no difference in point of 
law whether tlie statute which makes it so has in view the 
protection of the Legislature or any other object. The sole 
question will be — Docs the statute mean to jnvhihit the oon- 

Penalty tmct (n) ? Sucli au intention on the part of the Legislature 

implies pro- ^ ^ ^ 

hibition. 2nay be manifested as well by the infliction of a ]X?nalty as 
by express prohibitory Avords, for a implies a prolii- 

hit ion (o). 

It seems to follow d fortiori from what has just l>een said, 
tliat, if tAvo parties enter into an agreement, Avhereby it is 
stipulated that one of them shall be enabled to commit an 
act that is contrary to public policy, and contrary to tlie pro- 
Ausions of an Act of Parlimnent, though not expressly pro- 
hibited thereby, excejit by the imposition of a penalty, the 
agreement is illegal and void ” {y). 

Upon this part of the subject, I AAill merely add, that 
statutes giving rise to questions as to tlie right to recover 
the price of goods by Axndors Avho liave not complied Avith the 
terms of such statutes, are of two clas,^es, — the one class of 
statutes having for their object the raising and protection of 
the rcAenuo, — the other class lieing directed either to the 
protection of buyers and consumers or to some object of public 
policy {(j). In connection Avith the fonner of these tAvo 


(ti) Cope V. Rowlandsy 2 M. k W. 
149, 157 ; acc. Smith v. Mawhood^ 14 
M, k W, 452, 464 (which recognises 
Johnton v. Uudton^ 11 East, 180), 
und Taylor v. Crowland GaSy &c., Co.y 
10 Excb. 293, 296 ; Bailey v. Harrisy 
12 Q. B. 905; Bull y. Chapmany 8 
Exch. 444 ; Po$ter v. Oxfordy 
R. C,, 13 C. B. 200. Sec Smith r. 


lAiidoy cited snpra, n. {h ) ; Lewu v. 
Briyhty 4 E. & B. 917. 

(o) Per Lord Jlolty Bartlett v, VinoTy 
Garth. 252 ; Cope v- R(jwland8y iupra; 
Fcryusson v. Norman^ 5 Bing. N. C. 
76, 84,85. 

(p) Per MavlCy J., Ritchie t . Smithy 
6 C. B. 402, 477. 

(g) Judgm., Cundell v, Damon y 4 
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classes, the difficulty most likely to occur to the practitioner 
will be in determining whether the infliction of a penalty 
implies a prohibition of the contract. In connection with 
the latter, the inquiry will, in the absence of any special 
contract, most probably be, whether, by reason of the ven- 
dor’s non-compliance with the provisions of some specific 
statute, tlie law will decline to imply a promise on the part 
of the purchaser to pay for the goods sold (r). 

Assuming that a transaction has occurred clearly in contra- 
vention of law, and that the various points already suggested 
as likely to present difficulty have been satisfactorily disfMjsed 
of, it may still be necessary to inquire Avhether the con- 
nection subsisting between such illegal transaction and the 
contract under consideration is sufficiently close to invalidate 
the latter. 

We have seen, that, where a contract gi*ows immediately 
out of an illegal act, a Court of justice will not lend its aid 
to enforce it ; a man, for instance, who imports goods for 
another in violation of our law, cannot maintain an action 
for the value or freight of the gotids, or for advances made 
on them (.s). So it has been held, that one of two parties to 
an agreement to suppress a prosecution for felony cannot 
maintain an action agaiast the other for an injury arising out 
of the transaction in which they have both been illegally 
engaged (^). And where, in consideration that plaintift' had 
published a libel at the defendant’s request, and had, at the 
like request, consented to defend an action brought against 
plaintiff for such publication, the defendant promised to in- 
demnify plaintiff from the costs of the action : tlie promise so 
to do was held to be void (u). 

C. B, 376, 397. See Forster Taylor^ well worthy of pemsal : Holmcm t. 
6 B. & Ad. 887, 896 ; Smith v. Brom- Johnson, Cowp. 341, with which com- 
ley, 2 Cowp. 696, note. pare Clngaa v. Ptnalxuia, i T. R. 466. 

(r) Judgm., 4 C. B. 397. (t) Fivaz r. Nicholas, 2 C. B. 601. 

(8) Armstrong Y. Toler, 11 Wheaton (u) Shachell v. Rosier, 2 Bing. N. 
(U. S.) R. 258, which will be found G, 634. 
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So, if the contract in question be in part only connected 
with the illegal transaction, it will nevertheless be tainted 
thereby, ex, gv., if the importation of goods contraband of 
war were the result of a scheme to consign the goods to a 
third person on behalf of the importer, in order tliat he might 
protect and defend them for the owner in case they should 
be brought into jeopardy by seizure or by legal process, a 
bond afterwards given or promise made by the owner to the 
consignee by w^ay of indemnity to the latter would, it is con- 
ceived, be invalid as constituting a part of the original trans- 
action, although purporting to be a new and independent 
contract (x). 

Thus far, then, the doctiine under consideration may, with 
tolerable precision, be enunciated. But then the question 
arises, does the taint in the original transaction infect and 
vitiate every contract growing out of it, however remotely 
connected y ith it ? This cannot w ith reason be contended 
for ; inasmuch as the consequence of such a rule would be, 
that parties innocently contracting miglit suffer for a pre- 
cedent illegality connected with or perhaps giving rise to 
the subject-matter of their contract (//). If, under such cir- 
cumstances as here adverted to, doubt is entertained, the 
test most likely to prove serviceable to the practitioner 
would seem to be, does the plaintiff require aid from the 
illegal transaction in order to establish his claim (z) ? if 
so, his declaration will, according as the defect is or is not 
apparent therein, be exposed either to a demurrer or to a 
special plea of illegality. 

Lastly, where the consideration and the matter to be per- 
formed are both legal, a plaintiff would not, it seems, be 
precluded from recovering by an infringement of the law 

{x) Armttrong v. Toler, 11 Wheat (U. S.) R, 258, where examples illus- 

(U. S.) R. 258 ; Collins v. Blantern, trating the text are given, 

cited ante, p. 282. (z) Smpson v. Bloss, 7 Taunt. 246. 

(y) Armsirong ▼. Toler, 11 Wheat. See Bone v, Eclcless, 5 H. & N. 225. 
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collateral to and not contemplated by the contract in the 
performance of something to be done on his part (a). 

The decision of the Court of error in Fisher v. Bridges (h) 
is important with reference to contracts illegal by reason of 
their being opposed to the statute law. There, to a decla- 
ration in covenant for the payment of a certain sum of 
money, the defendant pleaded, that, before the making of 
the deed declared upon, it was unlawfully agreed between 
the plaintiff and defendant that the former should sell and 
the latter purchase of him a conveyance of land for a term 
of years, in consideration of a sum of money to be paid by 
the defendant to the plaintiff, “ to the intent and in order 
and for the purpose, as the plaintiff at the time of the making 
the said agi-eement well knew,’’ that the land should be sold 
by lottery, contrary to the form of the statutes in such case 
made and provided ; that afterwards, in pursuance of the 
said illegal agreement,” the land was assigned for the term, 
and a part of the purchase-money remaining unpaid, the 
defendant, to secure the payment thereof, made the deed 
and covenant in the declaration mentioned. Upon these 
pleadings the Cx)urt of Queen’s Bench held, that the contract 
in question appeared to have been made after the illegal 
transaction between the plaintiff and defendant had termi- 
nated ; that it formed no part of such transaction, and was 
consequently unaffected by it. The judgment thus given 
was, however, reversed in error upon reasoning of the fol- 
lowing kind, which seems (x>nclusive : — the original agree- 
ment was clearly tainted with illegality, inasmudi as all lot- 
teries ai'e prohibited by the stat. 10 & 11 Will 3, a 17, 

(a) Per Lord Tente^'deriy C. J., (ft) 3 E. & B. 642, rerersing jadg- 
Wetherell r. JmeSy 8 B. & Ad. 226 ; ment in S. C'., 2 £. & B. IIS, followed 
Ferguism t. Norman ^ 5 Bing. N. C. in Gerre y. Marc, 2 H. & C. 339, 345, 
76, 84 ; Pidgeon v. BarsUmy 3 Exeb. 846. See A. -(7. v. HoU’tngworihy 2 H. 
470-1, followed in Jessop v. Lutvtychey k N, 416; CTConnor r, BradihaWy 5 
10 Exch. 614. ^ Rosewamt v, Bil~ Exeb. 882. 

Ungy 16 0. B., N. S., 316. 
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s. 1 ; and by the 12 Geo. 2, c. 28, s. 4, all sales of houses, 
lands, &c., by lottery are declared to be void to all intents 
and pui*poses. The agreement being illegal, then, could 
not be enforced, and no action could have been brought 
to recover the purchase-money of the land which was the 
subject-matter thereof ; the covenant accordingly being 
connected with an illegal agreement, could not be en- 
forced (c). 

Even if the plea above abstracted were not to be under- 
stood, as alleging that the covenant declared upon was given 
in pursuance of an illegal agreement, it would, remarked the 
Court of Exclie(iucr Chamber, still show a good defence to 
the action, for the covenant was given for the payment of 
the purchase-money. It sj>rings from and is the creature of 
that illegal agreement ; and, if the law would not enforce the 
illegal contract, so neither will it allow parties to enforce a 
security for purchase-money which, by the original bargain, 
was tainted with illegality.” 

When a contract is said to be void as opposed to public 
policy,” reference is made to that principle of law, in accord- 
ance with which '' no subject can lawfully do that which has 
a tendency to be injurious to the public or against the public 
good — which may be termed, as it sometimes has been, the 
policy of the law, or ' public policy,’ in relation to the admi- 
nistration of the law ” (d). The '' doctrine of the public 


(c) Paxton T. Popham, 9 East, 408; 
Gas Light Co. v. Turner^ 6 Bing, N. 
C. 324; S. C., 5 Id. 666. 

(d) Per Lord Truro, Egerton v. Earl 
Brownlow, 4 H. L. Ca. 196, where the 
meaDing of the term iu question was 
much discussed. In that case, Parhe, 
B,, obserres, that ‘Public ix>Iicy* is 
a vague and unsatisfactory term, and 
calculated to lead to uncertainty and 
error when applied to the decision of 
legal rights ; it is capable of being un- 
derstood in different senses ; it may and 


does in its ordinary sense mean ‘ politi- 
cal expedience,’ or that which is best 
for the common good of the community, 
and in that sense there may be every 
variety of opinion according to the 
education, habits, talents, and disposi- 
tions of each person who is to decide 
whether an act is against public policy 
or not. To allow this to be a ground 
of judicial decision would lead to the 
greatest uncertainty and confusion.” 
And see per Aldtrson, B., Id. 106, 
and 6 M. & W. 467. 
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good or the public safety, or what is sometimes called public 
policy,'' as remarked by a learned Judge, “ being the foun- 
dation of law, is supported by decisions in every branch of 
the law ; and an unlimited number of cases may be cited (e), 
^as directly and distinctly deciding upon contracts and cove- 
nants on the avowed broad gi*ound of the public good, 
and on that alone ”(/). This doctrine is asserted by Sir 
E. Coke, under the maxim Nihil quod est iuconveniens est 
licitiim (g). 

Primd facie, as we have already seen, all persons are free 
to make such contracts as they please (^), and are morally 
and legally bound by them, provided they adopt the forma- 
lities required by the common and statute law. Contracts 
have, however, been deemed to be illegal and void in many 
cases as opposed to public policy. Thus, at common law, 
wagers which are foolish, or tend to annoy others, or to waste 
the time of the Court (J), or to outrage decency (t) have 
been discountenanced. And if a wager were laid by a judge 
upon the event of a cause which he would be called upon to 
decide, it would be against the established rule — nemo in 
propria causa judex esse dehet (1) — and, irrespective of 
express enactment (pi), would be void (n). 


(e) Generally, as to agreements 
against public policy, see Shrewsbury 
Birmingham, R, C, t. London <Sc N,- W. 
R. C., 6 H. L. Ca. 113; Simpson y. 
Lord Howdtn, 9 Cl. & F. 61 ; Preston 
V. Liverpool, Maiichester, and Newcastle 

R. C., 5 H. L. Ca. 605 ; Coppoclc v. 
Bower, 4 M. & W. 361 ; Mittelholzer 
y, Fullarton, 6 Q. B. 989, with which 
compare Santos v. JUidge, 8 C, B., N. 

S. , 861; S, C., 6 C. B., N. S., 841 ; 
Millward v. Littlewood, 5 Exch. 775; 
per Lord Mansfield, C. J., Jones v. 
RandaU, 1 Cowp. 39 ; and in Holman 
V. Johnson, Id. 343 ; Kilham v. Colli 
21 L. J., Q. B., 65 ; Scott v. Avery, 8 


Exch. 487, 497 1 S. C., 5 H. L. Ca. 
811 ; cited ante, p. 44 ; Humphreys 
V. Welling, 2 H. & C. 7. 

(/) Per Pollock, C. B., Egerton v. 
Earl Brownlow, 4 H. L. Ca. 144-5. 

(g) Co. Litt. 66. a. 

(h) Ante, p. 253. 

(i) Ellham v. Kingsman, 1 B. & 
Aid. 683, 688. 

(it) Da Costa v. Jones, Cowp. 729; 
Thackoorseydass v. Dhondmull, 6 Moo. 
P. C. C. 300, 310. 

(/) Ante, p. 264. 

(m) See 8 & 9 Viet. c. 109. 

(n) Jones v. Randall, Cowp. 37. 
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Many other contracts have also been held to be illegal on 
principles long recognised by the common law, ex, gr.y mar- 
riage brocage bonds — that is, bonds for the procuring of 
marriages (o ) ; contracts not to marry (p) ; deeds and agree- 
ments made in contemplation of a future separation between 
husband and wife (q) ; contracts made with a view to com- 
promising prosecutions for felonies or misdemeanors (r) ; con- 
tracts in restraint of trade or against alienation of land, 
including those which violate the law of perpetuities. So, 
in bankruptcy, the object and policy of the bankrupt laws is 
to make a rateable distribution of the bankrupt’s property 
amongst all his creditors ; and preferences given to particular 
creditors by a trader in contemplation of bankruptcy, or to 
induce a creditor to sign the composition deed (.s), are in 
violation of the policy of the bankrupt laws, and are there- 
' fore held to be fraudulent and void (t). And, without multi- 
plying instances of contracts which are opposed to public 
policy, we may conclude, in the words of Lord Ellen- 
borough {u), that, “wherever the tolerating of any species 


{o) Hall T. Potter^ 3 Lev. 411 ; 
-where the House of Lords held, that 
“all such contracts concerning mar- 
riages are of dangerous consequence, 
and not to he allowed.” See also the 
cases on this subject ^ited arg,, 15 Q. 
B. 469 ; Earl of Chesterfield v. Jans- 
seUy 1 Atk. 352. 

{jp) Morley v. Rennoldson, 2 Hare, 
570 ; Lowe v. Prm, 4 Burr. 2225 ; 

S, C,y Wilmot, 364 ; Baker v. Whitey 
2 Vern. 215; Hartley v. RicCy 10 
East, 22. 

{q) Bindley t. Marquis of West- 
meathy 6 B. & C. 200. But a deed 
providing for the wife’s support on an 
immediate separation is good : Jones r. 
WaitSy 9 Cl. k F. 101, affirming judgra. 
in S, C.y 5 Bing. N. C. 341. In Wilson 

T. WilsoUf 1 H. L. Ca. 538, the au- 
thorities upon this subject are collected. 


See Randle v. Gould y 8 E. & B. 457. 

(r) Ante, p. 283, n. (1). Fivas v. 
Nicholhy 2 C. B. 501 ; Ex parte 
CritcUleyy 3 D. & L. 527 ; Ward v, 
Lloyd y 6 M. & Gr. 85 ; Haigh v. 
JoneSy 5 M. & Gr. 634 ; Osbaldiston v. 
Simpson, 13 Sim. 513. 

(«) Atkinson r. Denhyy 7 H. & N. 
934 'y S. C.y e Id. 778, following Smith 
V. Bromleyy 2 Dougl. 695 n., hnd Smith 
v. Cuffy 6 M. & S. 160. 

(t) Per Ci'csswelly J., 4 H. L. Ca. 
87. See Smith v. Salzmanny 9 Exch. 
535 ; Wilkin v. Manningy Id. 575 ; 
Hills v. Mitsony 8 Exch. 751 ; Coles 
V. Strick, 15 Q. B. 2, where a con- 
trivance in fraud of the Court of Bank- 
ruptcy was held to avoid an agreement. 

(u) Gilbert v. SykeSy 16 East, 156 
fas to which see the remarks, 4 H. L. 
Ca. 125, 148, and in 6 Moo. P. C. C. 
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qf * contract has a tendency to produce a public mischief or 
inconvenience, such a contract has been held to be void.’' 

Of the various kinds of contracts above enumerated, those Contracts 

in restraint 

in restraint of trade, by reason of their practical importance, 
require some especial notice. Upon this subject the leading 
case is Mitchel v. Reynolds (x ) ; and in the Note appended 
thereto in Mr. Smith’s Selection of Leading Cases (y), the law 
relating to contracts in restraint of trade is fully set forth. 

It may be shortly stated thus ; that although a bond, cove- 
nant, or agreement in restraint of trade generally is bad, yet 
a contract in partial restraint of trade, if made upon a con- 
sideration actual and bond fide and not colourable merely, 
will, provided it does not impo.se an unreasonable degree of 
restriction, be upheld (z). 

The judgment of the Coui't of Exchequer in Malian v. 

May (a) exhibits very clearly the general principles which 
have actuated our tribunals, as well of ecpiity as of law, in 
upholding (with certain important limitations) contracts of 
the kind alluded to. Contracts in total restraint of trade (it 
is there said), which the law so much favours, are absolutely 
bad. Contracts in partial restraint of trade, if nothing more 
appears, are presumed to be bad (b) ; but if the circum- 


312) ; see Cool- y. Fie/c/, 15 Q. B. 460 ; 
Doe d. WillitLms v. Evans^ 1 C. B. 
717. As to contraots for the sale of 
offices, see 2 Bing *229, 247 ; St err y v. 
Clifton^ 9 C. B. 110. As to contracts 
originating out of gambling transac- 
tions, see Quarriei' v. Cohton, 1 Phill. 
147. As to champerty and mainte- 
nance, see Anderson v. Radcliffc^ E. 
B. & E. 806 ; Sprye v. Porter^ 7 E. & 
B. 68 ; Simpson t. Lambf Id. 84 ; 
Earle t. Hopwood^ 9 C. B., N. S., 
666 ; Findon v. ParheVy 1 1 M. & W. 
675 ; Reyn^ll v. Sjn'ye, 1 Be G,, M. & 
G. 660. 

{x) 1 P. Wms. 181. 

(y) P. 340 (5tU ed.). 


( 2 ) See Jv7i€s V. Lees, 1 H. & N. 
189 ; Dendy y. Henderson^ 11 Exch. 
194. 

(a) 11 M. & W. 653, 665 ; Price y. 
Ch-een, 16 M. & W. 346, 352 ; S, C, 
13 M. & W. 695 ; Mumford v. Getkiny, 
7 C. B., N. S., 305. 

{b) Acc. per Williams^ J., Sainter 
y, Ferguson j 7 B. 730. 

It is observable, that, in Tallis v. 
Tallisy 1 E. & B. 391, the Court of 
Queen*6 Bench remark thus; — “In 
Mitchel V. Reynolds it is said, ‘ wher- 
ever such contract (in restraint of 
trade) stat indififerenter, and for aught 
appears may be either good or bad, the 
law presumes it primi facie to be bail.* 
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stances are set forth, that presumption may be excluded ; 
and the Court are to judge of those circumstances, and to 
determine whether the contract submitted for their consider- 
ation be valid or not. 

Therefore, if there be simply a stipulation, though in an 
instrument under seal, that a trade or profession shall not be 
carried on in a particular place, without any recital in the 
deed, and without any averments showing circumstances 
rendering such a contract reasonable, the instrument is void. 
But if there are circumstances recited in the instrument (or 
probably if they ap]>ear by averment), it is for the Court to 
determine, whether the contract in question be a fair and 
reasonable one or not ; and the test appears to be — whether 
it be prejudicial or not to the public interest ; for it is on 
grounds of public policy alone that these contracts are sup- 
ported or avoided. Contracts for the partial restraint of 
trade are upheld, not because they are advantageous to the 
individual with whom the contract is made, and a sacrifice 
pro tanto of the rights of tlic community, but because it is 
for the benefit of the public at large that they should be 
enforced. Many of these partial restraints on trade are 
perfectly consistent with public convenience and the general 
interest, and have been supported ; such is the case of the 
disposing of a shop in a particular place, with a contract on 
the part of the vendor not to cany on a trade in the same 
place. This is, in effect, the sale of a goodwill, and offers an 
encouragement to trade, by allowing a party to dispose oT*all' 
the fruits of his industry (c). And such is the class of cases 
of much more frequent occurrence, of a tradesman, manufac- 
turer, or professional man taking a servant or clerk into his 
service, with a contract that he will not carry on the same 

But, according to the tenor of the later quires.” 

decisions, the contract is valid, unless (c) Sec PrugntUy. Goaae^ Aleyn, 67; 
some restriction is imposed beyond Broad v. JoUiffe^ Cro. Jac. 596 ; Jel- 
what the interest of the plaintiff re- liet v. Broady Noy, 98. 
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trade or profession within certain limits (<Z). In such a case, 
the public derives an advantage in the unrestrained choice 
which such a stipulation gives to the employer of able 
assistants, and the security it affords, that the master will 
not withhold from the servant instruction in the secrets of 
his trade, and the communication of his own skill and expe- 
rience, from the fear of bis afterwards having a rival in the 
same business (e). 

Such being the general reasoning now recognised with 
regard to contracts in partial restraint of trade (/), let us 
inquire what conditions are essential to their validity, that is, 
under what circumstances such contracts will be deemed 
"'fair and reasonable ” by the Courts. 

Now, in the first place, a contract in restraint of tmd e 
must ha ve some consideration to support it . If there be no 
consideration for it, or a consideration of no real value (gr), 
the contract must either be a fraud upon the rights of the 
party restrained or a mere voluntary contract, a nudum 
pactum, and therefore void (//). The Court, however, will 
not inquire respecting the adequacy of the consideration. 
This point was finally determined in Hitchcock v. Coker (j), 
since which case the law there laid down with reference to it 
has been uniformly adhered to (k). 

The Cour t can have no judicial perception of the ratio of 
the cons iderat ion to the restriction ; i f there were a lega l 
consideration of value, passing to the contractor, the contract ^ 


f iorae coii- 
lideration 


(d) See Chciman v. Nainhy, 2 Ld. 
Raym. 1456 ; Carnes v. Nisbett, 31 
L. J., Bx., 273. 

(e) Judgm., 11 M. &W. 665-6 ; per 
Erie, C. J., Af urn ford v. Gething^ 29 
L. J., C. P., 109, 110; a, 7 C. B., 
N. S., 305. 

(/) Such contracts were, however, 
formerly held to be illegal. See per 
Lord St. Ltonwrds^ 4 H. L. Ca. 237*9. 


(g) See per Lord Ahinger, C. B., 
Leighton v. TTa^cs, 3 M. & W. 550. 

{h) 6 Ad. & E. 438, 457. The former 
rule, as to the adequacy of the consi- 
deration, will be found stated in Yomg 
Y, Tummins, 1 C. A J. 831 ; Homer 
V. Graves, 7 Bing. 735. 

(i) 6 Ad. A E. 438. 

(Z*) Per WilliamSf J., Sainter v. 
Ferguson, 7 C. B. 730. 
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Duration of 
jw.traint. 


will be enforced, without reference to the quantum of th at 
[ value (1). 

If the restraint of trade contemplated by the agreement 
between the parties be unreasonable, such agreement is 
void altogether ; if not, it is lawful, t he only question 
being whether there is a consideration to support it ; 
the adequacy of the consideration^ the Court will not inquire 
i nto, b u t will leav e the parties to ma ke the bargain fo r 
t hemselves j m). 

Assuming that there is some consideration to support an 
agreement in restraint of trade, the reasonableness and 
validity of the contract will have mainJy to be determined by 
reference to the degree of restraint which it seeks to impose, 
and which may be considered in regard as well to its dura- 
tion as to the superficial area over which it is intended to 
be operative. 

In regard to the duration of the restriction, it is now 
settled that it may continue during the life of the contractor, 
and that it is limited neither to the period during which the 
contractee may caiTy on liLs business, nor even to the term 
of his life {n). 

The reasoning in support of this doctrine is as follows : — 
The goodwill of a trade is a subject of value and price. It 
may be sold, bequeathed, or become assets in the hands of 
the personal representative of a trader. And if the restric- 
tion as to time is to be held to be illegal if extended beyond 
the period of the paity by himself canying on the trade, the 
value of such goodwill considered in those various points of 
view is altogether destroyed (o). If then (to take a case of 
ordinary occurrence) it be not unreasonable, as undoubtedly 

{1) Judgm., Tallis v. Tallis, 1 E. & v. Cimmings, 5 C. B. 247. 

B. 410. (n) See Dendy v. Uendtrsm^ 11 

(m) Per Alderson^ B., PiUdngtony. Exch. 194. 

ScoUt 15 M. & W. 660, cited in Reg, (o) Judgm., Hitchcock y. Coker, 6 
T. Welch, 2 E. & B. 363, aud Hartley Ad. k E. 454. 
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it is not, to prevent a servant from entering into the same 
trade in the same town in which his master lives so long as 
the master carries on the trade there, it does not seem 
unreasonable that the restraint should be earned further, 
apd should be allowed to continue if the master sells the 
trade, or bequeaths it, or if it becomes the property of his 
personal representative ; that is, if it be reasonable that the 
master should by an agreement secure himself from a dimi- 
nution of the annual profits of his trade, it does not appear 
unreasonable that the restriction should go so far as to 
secure to the master the enjoyment of the price or value for 
\vhich the trade would sell, or secure the enjoyipent of the 
same trade to his purchaser, or legatee, or executor. And 
this can only be effected by making the restriction of the 
servant's setting up or entering into the trade or business 
within the given limit co-extensive with the servant’s 
life (p). 

The principle established by Hitchcock v. Coker, and 
recognised in subsequent cases, accordingly is, that a restric- 
iion reasonably limited as to space, but enduring for the life 
of the party restrained, may be valid {q). 

In determining as to the reasonableness of a contract in 
restraint of trade, regard being had to the e^^tent of area 
over which it is to be in force, our Courts will consider 
whether the restraint in question, to which some limit must 
be assigned (r), is larger and wider than the protection of 
the party with whom the contract is made can possibly 
require ; if it be so, such restraint must be deemed imreason- 


(p) Judgm., Hitchcock v. Ccicer, 6 
Ad. & E. 454-6 ; Archtr v. Manh, 
Id. 959 ; Wallis v. Day, 2 M. & W. 
273. 

{q) Judgm., Elves v. Crofts, IOC. 
B. 259, citing Malian v. May, 11 M. 
& W. 653; Jtannie v. Irvine, 7 M. & 
Gr. 969 ; Pemberton v. Vaughan, 10 
Q. B. 87 ; Hastings r. Wkdtiey, 2 


Exch- 611 ; Atkynsy, Kinnter, 4 Exch. 
776; acc. Tallis v, Tallis, 1 E. & B. 
391. 

(r) Per Parker, C. J., Mitchel v. 
Reynolds, 1 P. Wms. 181 ; Tallis r. 
Tallis, 1 E. & B. 411 ; Wardy. Byrne, 
5 M. & W. 548 ; Hinde t. Gray, 1 
M, & Gr. 195; per Best, C. J., Homer 
y, Ashford, 3 Bing. 326. 


Lim’tntion 
in regard to 
space. 
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able in law, and the contract which would enforce it will be 
void (s). 

Sometimes difficulty may be felt in applying the general 
principle just stated to particular facts; and where the 
question turns upon the reasonableness or unreasonableness 
of the restriction of the party from carrying on trade or 
businej-s (t) within a certain space or district, the answer 
may depend upon various circumstances that may be brought 
to bear upon it : such as the nature of tlie trade or profes- 
sion, the populousncss of the neighbourhood, the mode in 
which the trade or profession is usually carried on (u), and 
other matters with which the Court cannot in reason be 
supposed to be conversant (x). From decided cases we 
collect, however, that the interest of the party claiming 
protection has been held to extend very widely. Thus, 
contracts between professional men have heen supported 
where the area of exclusion was apparently greater than 
the area of tl)e plaintiff’s practice. In Horner v. Graves (y)^ 
where the area of exclusion from practice as a dentist was a 
circle round York of the diameter of 200 miles, although 
holding the restriction too large the Court observe, that, 
unless the case was such that the restraint was plainly and 
obviously unnecessary, they would not feel themselves jus- 
tified in interfering. In Malian v. May (z), where exclusion 
from the practice of a dentist in London was held to be 
reasonable and valid, the Court say, '' it would be better to 


(«) Judgm., Eiiclicock v. 6 

Ad. & E. 454. 

{t) As to the meaning of the phrase 
** carrying on business” at a place, see 
Turner v. Evans^ 2 E. & B. 512 ; S. 
(7., 2 Be G., M. & G. 740 ; Brampton 
▼. BeddoeSy 13 C. B., N, S., 538. 

(v) Judgm., Hitchcock v. Coker ^ 5 
Ad. & E. 454 ; acc. Pemherton v. 
Vaugha/n^ 10 Q. B. 87 ; Horner v. 
GraveSf 7 Bing. 735, 743. 


(x) As to the mode of raising on the 
record the question as to the rea«on- 
ableness of a restraint of trade, see 
Tallis V. Tallis^ 1 E. & B. 413-4. 

(y) 7 Bing. 735, 744, citing IMvii 
V. Mason, 5 T. R. 118, B,nd Bunn r* 
Guy, 4 East, 190. 

(z) 11 M. & W. 667 ; and as to the 
construction of the agreement in this 
case, see S. C., 13 M. A W. 511. 
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lay down such a limit as under any circumstances would be 
sufficient protection to the interest of the contracting party, 
and, if the limit stipulated for does not exceed that, to pro- 
nounce the contract to be valid.*' In Price v. Green (a), a 
covenant not to carry on a certain trade within the cities 
of London or Westminster, or within the distance of 600 
miles from the same respectively,” was held to be divisible — 
good, so far as it related to London and Westminster ; but 
void as to the other part. And, in Tallis v. Tallis (b), a 
covenant was held good, by which the defendant restricted 
himself from canying on the business of a canvassing pub- 
lisher in London and within 150 miles of the General Post 
Office, or in Liverpool or Manchester, or within a like distance 
of either of those towns ; such restriction, regard being had 
to the nature of the plaintiff’s business, not appearing to the 
Court to be unreasonable. 

In accordance with the policy of our law, which is opposed 
to any undue restraint of trade, a bond was in Hilton v. 
Echersley (c) held void, by which the obligors, who were 
mill-owners in a inanuficturing towm, agreed to carry on 
their trade conformably to the will of the majority ; the 
bond being designed to counteract a combination amongst 
the operatives, though not supported by any good considera- 
tion. Primd facie, remarked the Coui-t of Exchequer 
Chamber in this case, it is the privilege of a trader in a free 
country, in all matters not contrary to law, to regulate his 
own mode of carrying on trade, according to his owm discre- 
tion and choice. If the law has in any matter regulated or 
restrained his mode of doing this, the law must be obeyed ; 


(а) 16 M. k W. 846 ; 5. C., 13 M. 
& W. 696 ; acc. Nickolla v. Stratton, 
10 Q. B. 846 ; S. C,, 7 Beav. 42. 

(б) 1 E A B. 891. An agreement 
by a party not to be concerned in any 
indiny establishment'* within a con- 
■iilinble pcrtion of a county, was up- 


held in Avery v. Langford, 1 Kay, 
663 ; in the note to which case (Id. 
667-8) a useful abstract is given of the 
recent decisions of the Courts of law 
and equity with reference to contracts 
in restraint of trade. 

(f) 6 E. A n. 47. 
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Immoral 

contracts. 


but no power short of the general law ought to restrain his 
free discretion. 

A few instances will suffice to show, that a contract of 
immoral tendency cannot, as between the parties thereto, be 
made the foundation of an action {d) : — an agreement with a 
view to future illicit cohabitation is void (c) ; the rent of 
lodgings let to an immodest woman, to enable her to consoit 
therein with the other sex cannot be recovered (/) ; a print- 
seller cannot recover the price of libellous or indecent prints 
delivered to the defendant {g\ 

It is clear, that past cohabitation or previous seduction 
would not be a good consideration for a parol promise, 
neither would it be an illegal consideration, — it would be 
no consideration at all. Inasmuch, however, as an instru- 
ment under seal does not require a consideration to support 
it, a bond given for the maintenance of a woman, founded 
on past cohabitation would be good ; but it by no means 
thence follows, that a covenant to pay a sum of money 
tainted with illegality can be enforced (]t). And if an 
agreement had been made to pay a sum of money in 
consideration of future cohabitation, and after cohabitation 
the money had remained unpaid, a bond given to secure 
that money could not under the circumstances be en- 
forced (i). 


To sum up bneny what has here been said as to the effect 
of fraud and illegality upon a contract, whatever be its 
nature or subject-matter, the strictest good faith ought, both 


(d) See Moore v. WooUey^ 4 £. & B. 
243, and cases infra. 

(e) Walkers. 8 Burr. 1568. 

(/) Girardy v. Richardeon^ 1 Bsp. 

18; Appleton v. Camphell, 2 Car. k 
P. 847. See Jenninge v. Throgmorton^ 
B. & M. 251; Jlowry v. Rennet^ 1 
Gamp. 848 ; Lloyd t. Johmon^ I B. & 


P. 340 ; Feret v. IlUl, 15 C. B. 207 ; 
EamUton v. OraingtTf 5 H. & N. 40. 

(g) Fores v. Johnes^ 4 Kep. 97. See 
Stochdcde v. Onwhyn^ 5 B. & 0. 173. 

(A) Judgm., Fisher v. Bridges^ 8 
E. & B. 650 ; ante, p* 287* 

(i) Itidgm.,.Pt8fter r. Bridgu^ inpra. 
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in its inception and performance, to be observed by the 
contracting parties. A want of hona Jidea may be evinced 
as well by the wilful suppression of facts as by their mis- 
statement : qui tcicet consentire videtur is a rule well recog- 
nised in law, and of no infrequent applicability. There may 
be a fraudulent representation sufficient to avoid a contract 
or to be the gi'ound of an action, without actual active decla- 
ration by the party contracting (k). 

But, although good faith in its broad and comprehensive 
sense is thus required, and although a man will not be 
permitted to benefit by his own fraud or to take advantage 
of his own wrong (1), our law nevertheless expects that due 
care and a reasonable degree of caution should be exercised 
by either party to a contract. Sometimes, therefore, it will 
say to the disappointed suitor — vigilantibus non dormien^ 
tihus jura subveniunt; and at other times, where evi- 
dence presents itself of a gross amount of negligence and 
want of caution, it will remind a purchaser, however in- 
nocent, that qiii viilt decipi decipicUur, Lastly, where 
an individual, seeking repayment of money improperly ob- 
tained from him, is shown to be contaminated with fraud, 
or to have participated in a transaction objectionable 
on moral gi’ounds, or opposed to the word, intent, or 
policy of the law, it will altogether refuse to interfere, 
answering his application in the words of C. J. Wilnwt (m), 
that “no polluted hand shall touch the pure fountains of 
justice.” 

And yet, whether lending or withholding its aid when 
supplicated for breach of contract, our law (which has been 
not inaptly designated as 'norma recti {n), jubens honesta et 

(Jc) Per CoUman^ J., Pilmore v. ante, p. 337, n. (p). 

Hoodf 5 Bing. N. C. 109. See Keates (J) Leg. Max., 4th ed., 275, 

V. Earl of Cadoyan, 10 C. B. 691 (m) Ante, p. 2S3. 

(which explains Hill r. Gray, 1 Stark. ' (n) 8 Bolstr. 313. 

N. F. G. 484), and oases there cited 


B B 2 
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prohibens coniraria (p ) ) in no case acts contrary to the 
spirit of the rule laid down by the Praetor, but says with him 
— Pacta conventa, quce neque dolo malo neque adversua 
leges facta erunty servabo (p). 

(o) 2 Inst. 587. (p) D. 14. 7, § 7. 
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CHAPTER 11. 

THE STATUTE OF FRAUDS, ETC. 

In the preceding pages the nature of a simple contract has 
been to some extent examined, and certain general rules 
applicable thereto have been laid down. No attempt, how- 
ever, has yet been made fully to compare a simple with a 
special contract in respect of those characteristics appertain- 
ing to the latter which have been specified at p. 270. That 
a ' consideration ’ is requisite to support a contract not under 
seal has indeed been shown, and from the explanation offered 
touching the doctrine of ^ merger,' it will probably have been 
suiTnised that that particular doctrine, at all events, does not 
and cannot in strictness appljr where the solemnity of a seal 
is wanting. Before, however, proceeding further with the 
comparison suggested, it becomes essential to indicate in 
what respects a simple contract evidenced by writing differs 
from an oral agreement, and to exhibit some of the more 
important statutory regulations bearing upon this subject. 
In the present chapter I pui-pose, then, to commence mth 
a brief view of the wording and pmctical operation of 
certain sections of the Statute of Frauds, and to conclude 
with some few additional remarks as to simple contracts 
generally. 

“ All contracts are by the laws of England distinguished 
into agreements by specialty and agreements by pay'ol; nor 
is there any such third class as contracts in xoriting ; if they 
are merely written and not specialties they are parol : ” such 
are the words of Skynner, C. B., as reported in JRann v. 


Parol oom- 

tract— 

what 
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Hughes (a). But, although t^his is so, our common law, 
which requires, as a general rule, that the best evidence of 
eveiy transaction which the nature of the case admits of 
shall be given, ascribes a certain degree of weight and im- 
portance to a written^ which it denies to an oval or merely 
verbal contract ; that is to say, our law considers that, where 
an agreement between two parties has been reduc ed into 
writing, tliat witing itself offers the best evidence which 
?5an be given for determining what”Tie intentions of the 
parties really were (6), and what their reciprocal obliga- 
tions are. 

Hence, if there bo a written contract between A. and B., 
which is duly signed by them, and is meant to constitute per 
se a complete, and entire agreement (c), evidence is (unless 
fi'aud be in issue {d) ) inadmissible to sliow what passed by 
word of mouth between the parties, either before the written 
instrument was made, or during the time that it was in a 
state of preparation and adjustment, so as to vary its 
effect (e). When, however, an agreement has actually been 


(a) 7 T. R. 350 (a). 

(5) ‘‘It is contrary to the rules of 
law to admit extrinsic evidence to show 
that the intention of ’a party executing 
a written instrument is different from 
that apparent on the face of the instru- 
ment itself per Ahhott^ C. J., Wood’ 
bridge v. Spooner^ 3 B. & Aid. 233. 
See also Martin y, Pycrofty 2 De G., 

M. & G. 785. 

(c) See Harris v. RieJeetty 4 H. & 

N. 1 ; Pym v. Camphelly 6 E. & B. 
870, 374 (where Erie, J., says, “The 
distinction in point of law is, that evi- 
dence to vary the terms of an agree- 
ment in writing is not admissible, but 
eridence to show that there is not an 
agreement at all is admissible”); Rogers 
T. HadUy, 2 H. & C. 227, 249 ; Wallis 
T. JMteO, 11 C. B., N. 8., 869, 375 ; 


judgra., Barl'er v. Allan, 5 H. A N. 
72, citing Ridgway v. Wharton, 6 H. 
L. Ca. 238. 

An invoice is only evidence of a con- 
tract — not a contract per se : Holding 
V. Elliott, 5 H. & N. 117. 

(c?) Eotson V. Brovme, 9 C. B., N. 
S., 442. 

(c) Goss T, Lord Nugent, 5 B. & 
Ad. 64-5 ; per Martin, B., Langton t. 
Higgins, 4 H. & N. 408 ; 2 Phil. Ev., 
10th ed., 363-4, “There is an am- 
biguity in the term ‘parol evidence,’ 
or rather there are two sorts of parol 
evidence, as to the admissibility of 
which discussion has arisen in many of 
the cases : the first is oral evidence as 
to the state of facts existing at the 
time the written agreement is made : 
the second is parol evidence of what is 



THE STATUTE OP FRAUDS. 


S7S 


reduced into writing, it is at common law competent to the 
parties at any time before breach of it by a new contract 
not in writing, either altogether to waive, dissolve, or annul 
the former agreement, or in any manner to add to, or, as it 
seems, to vaiy or qualify the terms of it, and thus to make 
a new contract, which is to be proved partly by the written 
agreement and partly by the subsequent verbal terms en- 
grafted upon what may be thus left of the written agree- 
ment (/). 

What has been above said admits, in part, of illustration 
by reference to one of the most important instruments known 
to the law merchant. Thus, it is not competent to the 
acceptor of a bill of exchange to set up an oral contract 
entered into he^re his acceptance of the bill, and which is 
inconsistent with the contract appearing ex facie upon it {g). 
Neither can a like contemporaneous agreement, incompat- 
ible with that evidenced by the bill, be set up to vary or 
restrain it : ex, gr.y evidence cannot be received of an oral 
agreement, that a bill drawn payable at three months shall 
not be payable till the expiration of four months from its 
date (JC), '' It would,” says Lord Ahinger, C. B., in Adams 

V. Wordley (i), ‘‘be very dangerous to allow a party to alter 
in such a manner the absolute contract on the face of a 
bill of exchange ; the etfect of the cases is, that you aro 
estopped from saying that you made any other contract than 
the absolute one on the face of the bill Qc), A contract, 

said on the occasion per Bylcdy J., time a bill is drawn and indorsed which 
Mumford v. Gethingy 29 L. J., C. P., is consistent with the written instni* 
107 ; S, C,y 7 C. B., N. S., 305. ment, as, for example, that a bill is 

(/) Go88 V. Lord Nugenty supra ; indorsed and handed over for a par- 
Douglas v. Waison, 17 C. B. 685. See ticular purpose, without giving the 

Giles V. Spencer y 3 C. B., N. S., 244, bailee the usual rights of indorsee of 

{g) BesarU v. Crossy 10 0. B. 895. the bill : Manley t, Boycoty supnk 
(A) Judgm., Manley v. Boycoty 2 B. {%) 1 M. & W. 374, 880. 

& B. 56. See Salmon v. WMy 3 H. {h) See also per JVilUsy J., Slrottg 

L. Ca. 510, But evidence may be v. FosiCTy 17 C. B. 222; Taylor v. 
given by parol of an agreement at the Burge^Sy 5 H. & N. 1 ; PooUy v. liar* 
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which seeks by subsequent oral matter to discharge alto- 
gether the contract created by the bill and create a new 
one, is wholly different, and may no doubt be given in 
evidence : it is consistent with the bill, but this is inconsistent 
with it.” 

The following case also illustrates the doctrine of our law' 
just mentioned : Money was advanced upon the security of a 
joint and several promissory note by a loan society, and at the 
time of effecting the loan and making the note, a printed, 
book of the society’s rules was given to the defendant, who 
Avas one of the makers of the note. Now, the rules con- 
tained ill this book w'ould, if admis.sihle in evidence^ have 
varied tlie engagement which tlie defendant entered into as 
maker of the note. Nothing, however, appeared in writing 
to connect the rules in question with the note, and the 
Court held, that the express contract and engagement on the 
face of the note could not be varied save by a contempora- 
neous 'svritten agreement (/), the reception of which in 
evidence might have been altogether unobjectionable (m). 

T he s t rictness of the above rule, which excludes paro l 
evidence at variance with the WTitten contract ma y, however, 
be qualified on equitable grounds^ e x. gr,, on the ground of 
mistak e in framing the contract (71). 

In Eden v. Blake (o) the action was brought by an auctioneer 
to recover the price of a dressing-case sold by him to the defen- 
dant at a public auction. The dressing-case in question had, 
in the printed catalogue of articles intended for sale, been 
described as having silver fittings ; whereas, in point of fact, 


radine^ 7 E. & B. 431 : Greenough v. 
McClelland, 2 E. & E. 424, 429. 

{1) Bravm v. Langley, 4 M. & Ur. 
466, See Halhead v. Young, 6 E. & 
B. 312. 

(m) See Fishmonger t' Co, v. Dima- 
dale, 6 C. B. 896. 

(n) Wake v, Uam op, 1 H. & C. 


202 ; S, a, 6 H. & N. 768 ; Law* 
rence v. Wahmley, 12 C. B., N. S., 
799. See BoiTovman v. Jtoisel, 33 L. 
J., C. P., 111. 

( 0 ) 13 M. A W. Cl 4, with which 
comj are Shelton v. Livivs, 2 0, A J. 
411. 
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the fittings were plated only. In support, however, of the 
action, it was proposed to prove, that prior to the dressing-case 
being put up for sale, the auctioneer stated publicly, in the 
hearing of the defendant, that the catalogue was incorrect in 
describing the fittings as silver, and that the dressing-case 
would be sold as having plated fittings. The reception of 
this evidence was objected to, on the ground that it tended 
to vary the printed particulars of sale ; the evidence tendered 
was, nevertheless, admitted, and, as the Court in banc held, 
rightly so, there having been no written contract between the 
parties. In this case the Statute of Frauds had no applica- 
tion, inasmuch as the price of the article sold was less than 
lOZ.; the decision amved at consequently illustrates the general 
rule (jo) of evidence already stated. It has recently been 
held that in an action for a breach of warranty on the sale of 
goods under a written contract oral evidence is not admis- 
sible to show that the vendor s agent at the time of the sale 
represented the goods to be of a particular quality (q). 

Thus much, then, as to the superior efficacy which our com- 
mon law attributes to a written over a merely verbal contract. 
It is in the next place to be remarked, that under the pro- 
visions of various statutes, particular kinds of contracts are 
expressly required to be in writing ; and, where any such 
statute applies, it is quite clear that the u7io?e of the contract 
which falls within its operation must be in waiting, so that a 
written agreement or engagement betw^een parties made con- 
foiTuably to its tenns could not subsequently be varied by 
word of mouth (r). Foremost in point of practical import- 
ance amongst such enactments stands the Statute of Frauds 
(29 Car. 2, c. 3) {s). 

{p) As to this rule, see further, post, of Frauds. 

Chap. 4. (*) With reference to statutes such 

{q) Harnw v. Qrovu, 15 0. B. 667. as above alluded to, the foUowing re- 

(r) Various cases, hereafter cited, marks of ifotile, J., in t. 

will be found to establish the truth of CoptUmdy 16 C. B. 535, deserve atten- 
this proposition in regard to the Statute tion The learned judge observes that 
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The Statute of Frauds was passed, as the preamble states, 
for prevention of many fraudulent practices which are com- 
monly endeavoured to be upheld^ by perjury and subornation 
of peijury.” It has a most important bearing, by virtue of 
several of its provisions, upon the law merchant ; and with , 
reference more particularly to that branch of law attention 
will now be directed to it. The statute requires that certain 
contracts and agreements therein specified shall be in writing, 
or, at all events, shall be evidenced by some note or memo- 
randum thereof in writing. It further indicates disabilities, 
which, in default of compliance with its requirements in this 
respect, will or may be entailed upon parties. In order to 
determine the precise nature of the disabilities, which, under 
given circumstances, may thus be incurred, close attention 
must be paid to the wording of the particular section of the 
Act bearing upon the transaction in question. 

Omitting any allusion to those portions of the Act which 
relate to parol conveyances of land, leases, and assignments, 
to nuncupative wills, devises, declarations of trust, and other 
matters not properly falling within the scope of these Com- 
mentaries, I shall proceed to analyse, illustrate, and explain, 
by decided cases, its 4th and 17th sections ; my object 


ft special object may sometimes be aimed 
ftt in requiring an instrument to be in 
writing, “viz., to identify the act as 
the act of the party, as in the case of a 
will, and in other instances mentioned 
in the Statute of Frauds, where the 
instrument is expressly required to be 
signed by the party to be charged 
thereby. In those cases the signature 
of the party serves to identify the 
writing as the very writing by which 
the party is to be bound. In some of 
the cases provided for by that statute 
the signature may be either that of the 
party himself or that of an 'agent 
thereunto lawfully authorised by 
irriling,* as in the case of leases (s. 8) ; 


or of ‘ some other person thereunto by 
him lawfully authorised,’ as in the 
case of agreements (s. 4) ; or by * some 
other person in his presence and by his 
express directions,’ as in the case of a 
devise of land (s. 5) ; or 'in his pre* 
sence and by his direction and consent ’ 
(s. 6); or by ‘their agents thereunto 
lawfully antborised,’ as in the case of 
the sale of goods (s. 17). The neces- 
sity of signature arises in every case 
from the express requirement of the 
statute. Signature does not necessarily 
mean writing a person’s Christian and 
surname, but any mark which identifies 
it as the act of the party. 



THE STATTJTE OP PRATJDa 


379 


being to call attention, albeit briefly, to every point of real 
practical importance connected with or likely to arise upon 
them. 

The 4th section of the statute enacts “ That no action ^ car 2 . 

C, 8. 4. 

shall be brought 

— whereby to charge any executor or administrator upon ' 
any special promise to answer damages out of his own < 
estate ; 

— or, whereby to charge the defendant upon any special | 
promise to answer for the debt, default, or miscarriages of 
another person ; 

— or, to charge any person — upon any agreement made | 
upon consideration of marriage ; 

— or, upon any contract or sale of lands, tenem^ts, or 
hereditaments, or any interest in or concerning them ; 

— or, upon any agreement that is not to be performed ^ 

within the space of one year from the making thereof ; S 

unless the agreement upon which such action shall be ^ 
brought, or some 'memorandum or note thereof ^ shall be , 
in 'Writing and signed by the party to be charged there- 
'with^ or some other person thereunto by him lawfully autho- i 
rised.’' 

Now looking at the above section, it will be found to 
enumerate five distinct classes of contracts, in regard to each 
of which it is enacted, that no action shall be brought unless 
the agreement which is the foundation of such action, or 
some memorandum or note thereof, shall be in writing and 
signed by the party to be charged therewith or his duly au- 
thorised agent. It becomes, then, very material, in limine, 
to consider what may be the meaning of the word “ agree- 
ment just used. It has been fomally decided, that thi« 

"agr©»- 
ment** there 
uaed. 


“wor ^*^ agreement m ust be understood in its strict lega l 
sense as including not merely the terms of the contract, bu t 
likewise the consideration upon which it is founded. Upon 
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this point Wain v. Warlters (t) must still be regarded as the 
leading authority, although it is no longer necessary, as we 
shall presently see, that the consideration for which a guar- 
antie was given should be stated therein (u). There Lord 
Ellenhoroiigh, C. J., observes, that '' It seems necessary for 
effectuating the object of the statute, that the consideration 
should be set down in writing as well as the promise, for 
otherwise the consideration might be illegal, or the promise 
might have been made upon a condition precedent , which 
t ^e pa rty charged may not afterwards be able to prove, the 
omission of which would materially vary the promise by 
turning that into an absolute promise which was only a 
conditional one : and then it would rest altogether on the 
conscience of the witness to assign another consideration in 
the one case, or to drop the condition in the other, and 
thus to introduce the very frauds and perjuries which it 
was the object of the Act to exclude, by requiring that 
the agreement should be reduced into writing, by which 
the consideration as well as the promise would be rendered 
certain.’' 

The word '' agreement,' ' then, occumng in the 4th section 
of the Statute of Frauds, means an agreem ent complete as 
regards its material terms {x), and will be satisfie d by a 
writing which states the n ames of the parties (t/), the svh- 
ject-matter of the contract and (except where the instru- 
ment is a guarantie) the coasideratkm up on wh ich it is^ 


^ (<) 5 East, 10, cited per Eric, J., 
E. B. & E. 980 ; Power & v. Fowler, 4 
K &B. 511, 616. 

Numerous cases upon the point in 
question are collected in note {h) to 
French t, French, 2 M. & Gr. 649 ; of 
which see particularly Jenkins v. Rey- 
nolds, 3 B. & B. 14, 20, and Saunders 
V. Waktfidd^ 4 B. & Aid. 695, 600. 
See also Bavnbridgt v. Wade, 16 Q. B. 
99, 100 ; CahaUero v. Slaier^ 14 C. B. 


300. 

(tt) 19 & 20 Yicb. c. 97, s. 3, cited 
post, p. 384. 

{x) See Fitzmaurice v. Bayley, 9 H. 
L. Ca. 78 ; S. C., 8 E. & B. 664 ; 6 
Id. 868. 

(y) WilUans v. Lake, 2 E. & E. 
349, approved in Williams v. Byrnes^ 
1 Moo. P. C. C., N. S., 164, 199. 
See Leroux v. Brown, 12 C. B. 822, 
826, 827. 
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founded (z). Several documenta, moreover, which on tlie 
face of them are conn ected toge^er by reference or othSr- 
wise, may be put in evidence as const ituting an a greement or 
a memorand um or note thereof, sufficient within the statute. 
Upon the point now adverted to, Boydell v. Drummond {a) 
is a leading authority, and the principle there acted upon 
has in many other cases been recognised (6). 

The written agreement required under the 4th section 
of the Statute of Frauds need be signed by the party 
t o be c harged therewith ’’ only (c). In Laythoarp v. 
JBr2/a7^^ (3)7the vendor oTTea^hold premises who had not 
signed the memorandum of sale was held entitled to sue 
the purchaser who had signed it, the words of the 4th sec- 
tion of the statute being deemed explicit, and being thought 
to afford a ready answer to the argument founded on ‘ want 
of mutuality ’ {e), '' It is said,” observ^ed Tindal, C. J., in 

the case just mentioned, ''that, unless the defendant signs, 
there is a want of mutuality. Whose fault is that ? The 
defendant might have required the vendor’s signature to the 
contract ; but the object of the statute was to secure the de- 
fendant's!' It is settled that a written proposal, containin g 
the terms of a projected contract , signed by the defendant , 
and assen ted to orally by th e plaintiff, will satisfy the 4th 
section of the statute (/). 


( 2 ) Per Tindaly C. J., Laythoarp v. 
Bryanty 2 Bing. N. C. 744 ; Jioberis 
V. Tucker, 3 Exch. 632 ; Sweet v. Lee, 
3 M. & Gr. 452. 

(a) 11 East, 142. 

(5) Per Williams, J.,' Peek v. North 
Staffordshire R, 0., E. B. & E. 958, 
1000; S. C., 32 L. J., Q. B., 241; 
Ridgway v. Wharton, 6 H. L. Ca. 
238 ; Saunderson v. Jackson, 2 B. & 
P, 238, and cases cited Id. (a) ; DoheU 
T. Mwtehinson, 3 Ad. & E. 355, 371 ; 
Jackson v. Lowe, 1 Bing. 9 ; Phillis 
more v. Bari*y, 1 Camp. 513 ; 


mersley v. Baron de Biel, 12 Cl. & P. 
45 ; Coldham v. Showier, 3 C. B. 312; 
Johnson v. Dodgson, 2 M. & W. 653 ; 
Alien V. Bennet, 3 Taunt. 175. 

(c) As to signing] dy an agent, see 
the remarks in connection with s. 17, 
post. 

(d) 2 Bing. N. C. 735 ; Liverpool 
Boi'ovgh Bank v. Eccles, 4 H. & N. 
139, Tooo&iismg Laythoarp v, Bryant, 
supra. 

(e) Ante, p. 305. 

(/) Smith T. Neale, 2 C. B‘, N. S., 
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Promise by 
executor, 
&c., to an- 
swer dam« 
ages per- 
sonally. 


Let US now consider for a moment what consequences will 
result from a non-compliance with the requirements con- 
tained in the concluding portion of the 4th section of the 
Act. To satisfy ourselves with regard to these consequences, 
we must look at the introductory part of the same section, 
which says, that no action shall he hronghV in any of the 
various cases subsequently specified, unless the directions of 
the legislature have been complied with ; but it does not 
say that, in the event of non-compliance therewith, the 
contract itself shall be tmei; and the distinction here sug- 
gested may sometimes be material {g). 

Bearing in mind the preceding observations, let us make 
some inquiry respecting each of the five specific clauses 
into which the 4th section of the Statute of Frauds is 
divisible ; and, first, as to any special promise '' by an 
executor or administrator to answer damages out of his 
own estate.'’ In order that an action may be maintainable 
against the personal representative upon such a promise, 
a writing signed by him or his agent must be produced in 
evidence, containing the promise, and disclosing — not neces- 
sarily in express terms, but at all events by its tenor — the 
consideration upon w^hich the promise is founded Qi), A 
proposal made and accepted in writing, which was not in- 
tended to operate as an unqualified promise, but to forai a 
part only of a suggested arrangement which was not, in 
its entirety, acquiesced in by the other party, will not 


67, recognised in Liverpool Borough 
Bank v. Eccles, 4 H. & N, 139 ; and 
in North Staffordshire R. C. v. Peek, 
E. B. & E. 994 ; -S', a, 32 L. J., Q. 

B. , 241 ; Watts t. Ainsworth^ 1 H, & 

C. 83. 

{g) Lermx v, Brovm^ 12 C. B. 801, 
cited ante, p. 46. As to the effect of 
that part of the 4th section of the 
Statnte of Frauds considered in the 
text*’ see QriffUh v. Yorng^ 12 East, 


513; per Tindal, C. J., Sweet v. Lee, 
4 Scott, N. B., 90. 

(h) Rann v. Hughes^ 7 T. K. 850, 
n. ; -S'. O'., 4 Bro. P. C. 27 ; 2 Wins. 
Ex., 5th ed., p. 1610. 

“The common law requires that 
there should be a sufficient considera- 
tion to support the promise ; and the 
statute adds a still further requisite^ 
namely, that the promise should be in 
writing 1 Wins. Sannd. 211 (2). 



THE STATUTE OP FRAUDS. 


m 


satisfy the statute (i). Where the plaintiff declared in 
assumpsit that the defendant’s testator was indebted to a 
third party, who after the testator’s death assigned the 
debt to the plaintiff, and appointed him to receive it to 
his own use ; and that the defendant in consideration that 
the plaintiff would accept the defendant as his debtor, 
promised to pay it to the plaintiff; the consideration 
alleged was held to be insufficient to support the pro- 
mise, so as to charge the defendant personally (Jc). If, 
ho wever, in this case the promise had been in consider- 
ation of forbearance by the assignee of the debt to sue 
t he executor, that would have been a vali d consideration 
in law (Z). 

The second clause of the 4th section of the Statute of 
Frauds concerns '' any special promise to answer for the debt, 
default, or*miscarriages of another person.” Upon which it 
is enacted, that ‘'no action shall be brought” imless the 
agreement containing such promise be “ in writing, signed by 
the party to be charged therewith, or some other person 
thereunto by him lawfully authorised.” 

A guarantie is, in fact, a promise to answer for the pay- 
ment of some debt, or the performance of some duty, in the 
event of the failure of another person, who is in the first 
instance liable for such payment or performance (nr), and con- 
sequently must, in order that an action may lie upon it, be in 
writing (?i). 

As to the form of this instniment, it will suffice to observe, 
1st. That the intention of the guarantor with regard t o the 
: ^eriod during which th e guaranide is to be in force sh^ld be 
clearly expressed, otherwise embarrassing questions of con- 

(t) Hamilton t. Terry, 11 C. B. (m) See FeU on Guar., 2nd ed., 

p. 1. 

(h) Forth V. Stanton, 1 Saund. 210. (n) See Fish t. Hulchinetm, 2 TOa 

See NeUon v. SerU, 4 M. & W. 795. 94 ; Chafer v. Fedeft, 7 T. K 201. 

(1) 1 Wm8.Saund., 6th ed., 209 a ( 1 ). 


Promise to 
answer for 
debt, Ac., of 
another. 


Of guaran' 
ties. 
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struction may arise. The guarantor should say whether hp 
means to be liable for future advances only, or for pas t as well 
as future advances (o ) ; 2ndly. Inasmuch as the 4th section 
of the Statute of Frauds does not require the contract itseif 
to be in wri ting but a memorandum of it, and as a mem<^ 
randum, properly si gned , of a by-gone contra ct is sufficien t 
to^ satisfy the Act, if words be introduced into a pa.per 8igned ~ 
b y " the party to be charged or if an alteration be made 
i n it; the addition or alteration th us ma de p a y be con* 
sidered as au thenticated by the signature already on the 
instr u ment, provided it be -plain that it waslneant to be so 
authenticated ( 7 ^). " 

The special promise above mentioned must, according to 
the rule stated in the preceding chapter, be founded on a 
good consideration, though by the 19 & 20 Viet. c. 97, s. 3, 
it shall not be deemed invalid to support an action, suit, or 
other proceeding, to charge the person by whom such pro- 
mise shall have been made, by reason only that the con- 
sideration for such promise does not appear in writing, or, by 
necessary inference, from a written document.” 

The meaning of the word agreement,” ascertained by the 
series of decisions noticed at page 380, has, so far as regards 
the particular clause of the 4th section of the Statute of 
Frauds now under notice, been thus materially modified, 
and the Courts will henceforth be relieved from discussing 
the question, often found most embarrassing (q ), — Does the 
consideration sufficiently appear upon the face of the gua- 
rantie ? 

But, although the re cent statute abrogates th e iTiIe la ^ 
down in Wain v. WarlUrs (r), and enables a plaintiff to give 


( 0 ) See Broom v, Batchelor, 1 H. King, 2 H. & N. 617, 390 ; dte 
& N. 265 ; Horlor v. Carpenter, 8 C. Bramwell, B., Hoad r. Grace, 7 
B., K. 8., 172. N. 497. 

(p) Bluck T. Oompertz, 7 Exch. 862. (r) Ante, p. 880. 

(q) See, far inBtanoe, Olderthaw y. 
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■pMsyl evidence of the consideration for a guaranti e, i t must 
T »|»o me hi mind that a consideration expressed in writin| g 
fi^l(||erly^discharged two offices : it sustained the promise and 
H^Kt also explain it. Now, however, parol evidence, though 
i t^ may supply tlie consideratio n^ cannot go further and ex- 
pla in the promise ” (s). 

*7<et us in the next place briefly consider what cases are 
within, and what are excluded from, the operation of that 
particular clause of the Statute of Frauds, the eflfect whereof 
we have been discussing. The clause in question applies 
where the object of the party seeking to avail himself of the 
guarantie is to charge the defendant upon his promise “ to 
answer for the debt, default, or miscarriages of another^ It 
has, therefore, no application where the evidence adduced 
discloses a direct liability attaching to the guarantor (t), or 
an absolute transfer of liability to him from the original 
debtor. Where the individual whose debt is said to have 


been guarantied ceases altogether, upon the so-called gua- 
rantie being given, to be liable, there the transaction in 
question is not one which requires to be evidenced by writing 
within the Statute of Frauds. In Birhayr v. Darnell (t«), 
the distinction between a direct and a collateral liability is 
thus illustrated by the Court : If,” they say, ‘‘ two come to 
a shop, and one buys, and the other, to gain him credit, 
promises the seller, ' If he does not pay you I will,’ this is a 
collateral undertaking, and void without writing by the 


(a) Judgm., Holmes y. MUckell, 7 
0. B., N. S., 370, adopted per Wdliams, 
J., Pedc V. North Staffordshire R. (7., 
20 U J., Q. B., 103 ; 8 . (7., E. B. & 
82 L. J., Q. B., 241. 

Y. Stanton, 1 Wnis. Saund. 
Fitzgerald v. Dressier, 7 C. 
^ 9 ., 874 ; Rtader v. Kingham, 
, B., N. S., 344 ; Macrory v. 
5 Exoh. 907, citing Castling y. 
2 East, 825; Liverpool Borough 


BanJc V. Logan, 5 H. & N. 464. 

(tt) Salk. 27 ; Tomlinson v. Gell, 6 
Ad. & E. 564 ; Butcher v. Stetoart, 11 
M. Sa W. 857 ; Goodman v. Chase, 1 
B. & Aid. 297 ; Bird y. Gammon, 3 
Bing. N. C. 889 ; Browning y, Sted- 
lard, 5 Taunt. 450 ; Andrews y. Smith, 
2 Cr. M, & R. 627 ; Dtxon y. JIatffeld, 
2 Bing. 439 ; Lane y. Burghart, 1 Q. 
B. 988. 


c r 
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Statute of Frauds. But if, he says, ‘ Let him have the goods, 
I will see you paid,’ this is an undertaking as for himself, 
and he shall be intended to be the veiy buyer, and the other 
to act but as his servant.” It should be observed, that the 
cases here put by the Court are meant as examples merely, 
and by way of showing that the suiTOunding circumstances 
must be looked at, with a view to determining whether a 
particular transaction does or does not amount to a guarantie 
within the Statute of Frauds. The question will in truth 
be one of fact, as may be seen by comparing the case of 
Matson v. Wharam (x) with that of Birkmyr v. Darnell 
just cited. 

The subject before us is explained in the notes to Wms, 
Saund {y), where it is said that the subject of inquiry at 
Nisi Piius very often is — ^to whom was credit given ? and 
such nice distinctions have been taken on the wording of the 
promise as to make it impossible to lay down any precise 
rule of construction with reference to it ; but the jury must 
determine to whom the credit was given. If it appears that 
the credit was given to the defendant — that is, if the goods, 
&c., were really sold to him, the statute then cannot apply. 
But if it appears that the person for whose use the goods 
were furnished is liable, and a sufficient promise in writing 
by the defendant to pay the debt is produced, the plaintiff 
will then be entitled to recover, if he declare specially upon 
the promise in question as collateral {z). “ If,” observes 

Pollock- y C. B., in a recent case {z), “ a man says to another, 

' If you will at my request put your name to a bill of ex- 
change, I will save you harmless,’ that is not withiq the 
statute. It is not a responsibility for the debt of another. 
It amounts to a contract by one that if the other will put 

{x) 2 T. E. 80. . ( 2 ) Bation v. King^ 4 H. & N. 789, 

{y) 1 Wms. Saund., 6th ed., 211 740, commentlDg on ▼. 

5, €. See WaBcer v. BiUy 5 E. & N, 10 Ad. k E. 468, 469. 

419. 
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himself in a certain situation, the first will indemnify him 
against the consequences.” 

Such being the general mode of determining whether a 
case is or is not within the statute, it may be well to specify 
the following states of facts, in which it has been held or 
intimated by the Court that the statute would not apply : — 

1. If A. agree to accept C., a debtor of B., as his debtor in 
lieu of B., such an arrangement clearly involves a transfer of 
liability from B. to C., and is very different from a guarantie 
by C. as surety of B.’s debt to A. (a) : here consequently the 
statute does not apply. 

2. The statute applies only to promises made to the 
person to whom another is already or is to become answer- 
able. It must be a promise to be answerable for a debt of 
or a default in some duty by that other person towards the 
'promisee (6). 

3. If A. undertake to B. that C. shall do a particular 
thing, no privity existing between B. and C., the liability 
assumed by A. will be direct, and not collateral (c). 

4. Where, in consideration of a del credere commission, A. 
undertakes to be responsible to B. for due payment of the 
purchase money of goods to be sold through the agency of A, 
this undertaking does not fall Within the statute, and need 
not be in wiiting (d ) ; for, though the engagement thus 
entered into by A. may terminate in a liability to pay the 
debt of another, that is not the immediate object for which 
the consideration is given (e). 

The clause before us applies, however, to promises to 


(а) Judgm., Qull v. Lindsay ^ 4 
Exeb. 52. 

(б) Hargreaves v. Parsons^ 13 M, 
& W. 661, 670 ; Reader v. Kinghavn^ 
18 0. B., N. S., 844, 868, 866 ; Cinpps 
V. HartnoUy 82 L. J., Q. B., 881, 
reversing <S. (7., 2 B. & S. 697. 

(<?) Hargreaves v. Parsons^ supra. 


{d) Couiurier v. Hasfie^ 8 Exeb. 40 ; 
the judgment in which case was re- 
versed in error on a point other than 
that mentioned in the text : see Hastie 
V. Couiurier, 9 Eich. 102 ; S. C., 5 H. 
L. Ca. 673. See Re Willis, 4 Exch. 630. 
(e) Judgm., 8 Exch. 66, 66. 


c c 2 



888 


THE STATUTE OF FRAUDS. 


answer for the tortious default or miscarriage of another as 
well as for his breach of contract ; and accordingly, where A. 
had, without leave, ridden tlie plaintiff s horse and caused his 
death, a promise by the defendant to pay the plaintiff the 
damage whicli he liad sustained, in consideration of the 
plaintiff forbearing to sue A., was held to be void because 
not in writing (/). 

The policy of the particular clause of the Statute of 
Frauds under consideration, obviously was to prevent that 
fraud and perjury which had been found by experience or 
was thought likely to arise from trusting to evidence of less 
authority than that of a written document, for fixing upon a 
defendant the responsibility for the debt, default, or mis- 
carriage for which another person was primarily liable {g). 
The clause in question seems to have successfully accom- 
plished its object until a mode was discovered of evading it 
by shaping tlie demand, not upon a special p)'i'omi8e of the 
defendant, which is within tlie letter of the statute, but, 
upon a tort or vjrong done to the jilaiiitiff by some false or 
fraudulent representation of the defendant, made in order to 
induce him (the plaintiff) to contract with some third party ; 
evidence of such representation when oral only, and insuf- 
ficient therefore by reason of the statute to support an action 
ex contractu, being relied upon to sustain an action on the 
case (A). 

It was to remedy the inconvenience resulting from the 
frequency of actions framed in the manner just described, of 
which Pasley v. Freeman (i) offers the first reported ex- 

st&tooeo. ample, that Lord TentercUn introduced into the stat. 9 Geo. 

4, c. 14, 6. ^ 

4, c. 14, its 6th section, (/.’) which enacts, that '‘no action 

(/) 1 Wins. Sannd., 6th ed., 211 c (h) See, per Parke, B., 1 M. Ifc W. 
(1), citing Kirkham v. Marter, 2 B. & 114 ; 1 Smith L. C., 5th ed,, 166. 

Aid. 618. (i) 8 T. E. 61. 

(pr) Per Lord Abinger, C. B., 1 M. {k) As to which see per PoUockf C. 
k W. 117. B,, 18 C. B. 881. 
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shall be brought whereby to charge any person upon or by 
reason of any representation or assurance made or given 
concerning or relating to the character, conduct, credit, 
ability, trade, or dealings of any other person, to the intent 
or purpose that such other person may obtain credit, money, 
or goods upon (1), unless such representation or assurance 
be made in writing, signed by the party to be charged 
therewith.’* 

The general scope of the foregoing section, and especially 
the precise meaning which should be assigned to the word 
ability ” therein used, were much discussed in the case of 
Lyde v. Barnard (m), to which, as the point there raised was 
not finally determined, owing to a difference of opinion 
amongst the members of the Court, and yet remains un- 
settled, a bare reference will here suffice (yi). The require- 
ments of this section will be satisfied if a false representation 
in wmtiiKj be made which substantially contributed to the 
damage complained of, although an oral representation by 
the defendant may in part have contributed to it (o). As- 
suming, however, that an agi'cement really falls within that 
part of the 4th section of the Statute of Frauds latterly con- 
sidered, or within the Gth section of Lord Tenterden^s Act, 
and must therefore be in A\riting, one thing is quite clear, 
viz.j that when vso written it cannot afterwards be varied or 
altered orally, for otherv^ ise the intentions of the legislature 
might manifestly be thwarted. This is a principle to which 
I have already had occasion to refer, and which is recognised 
in equity as well as at law, as wdll be seen by looking at the 
judgment in Emmet v. JDeivhurst {p), where several authori- 
ties bearing upon the subject before us are collected. 


(Z) As to the error here apparent in 
the wording of the Act, see 1 M. & W. 
104, 110, 116, 123. 

(m) 1 M. & W. 101. 

(n) The statute was held to apply in 
Swam V, Phillips^ 8 Ad. & B, 457; 


Ha^lock T. Ftrgwson^ 7 Ad. & E. 86 ; 
Demux t. SteinkelleTf 6 Bing. N. C. 
84. See Turnley v. Maegregor^ 6 M. A 
Or. 46. 

(o) Tattm T. Wade, 18 C. B. 871. 
{p) 8 Mac. k G. 587, 596. 
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Agreement The third clause of the 4th section, of the Statute of 

xnado upon 

^idora- Frauds has reference to ''any agreement made upon con- 
sideration of marriage.'’ It may be dismissed with the 
remark, that these words do not apply to a promise to 
marry (5), but merely to contracts for the performance of 
collateral acts in consideration of maniage (r). 

Contract Passing on then to the next clause, wliich conccnis actions 

concerning ^ 

land, &c. brought to charge any person " upon any contract or (s) sale 
of lands, tenements, or liereditaments, or any interest in or 
concerning tliem/' It has been observed, that the words 
" lands, tenements, or hereditaments ” here used, seem to 
have been intended by the legislature as eijuivalent to " fee 
simple ; ” and the words “ any interest in or concerning 
them ” seem to have been used to denote a chattel interest, 
or some interest less than the fee simple (f). In regard to 
the true meaning of these latter words doubt has not unfre- 
quently been felt. What is an interest in or concerning 
land ? What is " a contract of an interest in lands ” (ti) ? 
To these questions conflicting answers liave, under special 
circumstances, been given ; but, nevertlieles.s, the principles 
which ai*e to guide us in replying to them arc now very 
definitely asceitained. Little hesitation need be felt in 
aflSrming that an agreement to convey an equity of redemp- 
tion (a;); a contract under wdiich the plaintiff, in consideration 
of a sum of money, agrees to surrender his tenancy, and to 
procure the defendant to be accepted in his place (y ) ; a 

(q) Cork T. Baker, 1 Str. 34 ; liar- berts, 5 B. k C. 839, and in Smitk v. 
risen r. Cage, 1 Ld, Eaym. 386, ad Surman, 9 B. & C. 673. 

fin. ; BulL N. P., 7tli ed., 280, c. See (u) See per Bagley, B., 1 C. & J. 
Jordtn V. Money, 5 H. L. Ca. 185. 397. 

(r) See Moniacute t. Maxwell, 1 P. {x) Massey v. Johnson, 1 Kxch. 241, 

Wins. 618 ; S* C., Prec. Cbanc. 626 ; (y) Cocking t. Ward, 1 C. B. 868, 

Hemmersley v. De BUI, 12 CL k F. followed in Kelly y. Webster, 12 C. B. 
46, cited Lassence v. Tierney, 1 Mac. 283, and in Smart v. Harding, 15 C. 
k a. 671, 672. B. 652. See Lavery y. Tvrley, 6 H. 

(#) The word was here pro- k N. 239; haycock v. Pickles, 88 L. 

hidblj intended. J., B., 48. 

(Q Per LUtUddle^ Evans r. i7o* 
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contract to let furnished lodgings {z)y provided that the 
executory contract if executed would have conferred such an 
interest or property in land as to give a right to maintain a 
possessory action (a) ; or, an agi-eement for a future lease of 
land (6) ; or, a contract whereby the plaintiff agi’ees to let a 
house to the defendant, to sell him certain furniture and 
fixtures therewith, and to make certain alterations and im- 
provements therein, the defendant on his part agreeing to 
take the house and to pay for the furniture, fixtures, and 
alterations — is within the statute (c). So, where A., being 
possessed of a messuage and premises for the residue of a 
term of years, agreed with B. to relinquish possession to him, 
and to suffer him to become tenant of the premises for the 
residue of the term^ in consideration of B.'s paying a sum of 
money towards the dilapidations, this was held to be within 
the Act {d). Wlierc, indeed, anything is done which sub- 
stantially amounts to a parting with an interest in land, or 
which relates to the sale of such an interest, the agreement 
is within the statute (c). 


( 2 ) Edge v. Straff oi’d^ 1 C. & J. 
391 ; Inman v, Stamp^ 1 Stark. N. P. 
C. 12. 

(a) Per Blackhum^ J., t. 

Slavert, 29 L. J., Q. B., 161, 164. 

(b) Foquet v. 7 Kxch. 870. 

(c) Vaughan t. Hancock^ 3 C. B. 
766 ; Mechelen v. WallacCf 7 Ad. & 
E. 49 ; Earl of FalTnouih v. Thomas^ 
1 C. & M. 89. 

id) Buttemere v. Hayez^ 5 M. A 
W. 456. 

(c) Per MauUy J., Kelly v. WeheteTf 
12 C. B. 289, 290. 

But if the transfer of an interest in 
land be effected, and the transferee ad> 
mits to the transferor that he owes him 
the stipulated price, the amount in 
question may be recovered in a count 
upon an account stated : Cocking v. 
liVardy 1 C. B* 858 ; and see Lemert 


V. Elliotty 6 H. & N. 656 ; arg., 12 C* 
B. 287-9 ; Teall v. Auti/y 4 Moorcy 
542. 

A contract for investigating the title 
to land has been held not to be within 
the statute : Jeakee v. WhUty 6 Ezch^ 
873. Nor is a contract for the sale of 
shares in a railway company, Bradley 
T. Holdeworthy 8 M. A W. 422 ; or in 
a waterworks company, Bligh v. Brenty 
2 Y. & C. 268 ; or in a mining com- 
pany conducted on the cost-book prin- 
ciple, V. Spratley, 10 Kxch* 

222 (as to which see, per MatUcy J., 
Toppin V. Lomaty 16 C. B. 161) ; 
Powell V. Jeesoppy 18 C. B. 336. See 
Waller v. Bartletty Id. 845. 

Ooee V. Lord Nngemty 5 B. & Ad. 
58, which shows that a written oon- 
trlu;t for the sale of land cannot be 
varied oraByy is cited post. 
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Where indeed, as recently remarked, ** a contract consists 
of two collateral agreements, one only of which relates to an 
interest in land, then, if that part of the contract has been 
executed, the fact of the whole contract not being in writing 
will not preclude an action on the other part founded on a 
promise to be performed after such execution (/). But one 
contract -founded upon one consideration cannot be bisected 
so as to make a new contract and a new consideration out of 
one half” (g). 

Let us now tuni for a moment to notice a class of cases 
diflfering somewhat from the above, and presenting greater 
diflSculty, viz.y those which concern tilings annexed to land 
and falling witliin the operation of a well-established maxim, 
Quicquid plantatur solo solo ced'd (It ), — whatever is affixed 
to the soil becomes 'presumably {i) in contemplation of law 
a part of it and subjected to the same incidents as the soil 
itself. Under this subdivision of my subject, I shall speak, 
first, of the growing produce of land, such as crops, fruit, and 
the like ; secondly, of fixtures. 

Now, it is to be obseiwed that Lord Coke carefully distin- 
guishes between land and the glowing produce of the land. 
Upon the death of tenant for life, he says (ii'), although the 
land belongs to the reversioner, the gi-owing crop goes to the 
executor of the tenant for life as part of his personal estate. 
So, if a man be seised of land in right of his wife, and sow 
the ground, and die, his executors shall have the corn ; and 
if his wife die before him, he shall have it ; for, although 
upon the death of the husband or wife the interest of the 
former in the land ceases, yet the growing corn is considered 
as part of his personal estate, and belongs to him or liLs 

(/) Grten t. Saddingtoriy 7 B. & B. ed., 387. 

{i) See Lancaster v. JEVe, 5 C. B., 
(ff) Per Lord Campbell ^ C. J., JJodg- N. H, 717, 727. 

$on T. Johmm, K. B. & E. 689, 600. Co. Litt. 66. b. 

(A) Af to which, see Leg. Max., 4th 
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executors. In these cases, Lord Coke considers the growing 
produce of the land as a personal chattel independent of and 
distinct from the land itself. And, reasoning by analogy 
to what is here said, our Courts have held, that a sale of 
any growing produce of the earth (reared by labour and 
expense), in actual existence at the time of the contract, 
whether it be in a state of maturity or not, is to be con- 
sidered not as a sale of an interest in or concerning land 
within the meaning of the 4th section of the Statute 
of Frauds, but rather as a contract for the sale of goods, 
wares, and merchandises within the 17th section of the 
Act (1). 

A contract, accordingly, for the sale of growing potatoes, 
which come within the description of emblements, and are 
deemed chattels by reason of their being raised by labour 
and manurance, is not required to be in writing (m), wherea s 
growin g grass does not come within the description of g oods 
and chattels, it goes to the heir and not to the executor^ and 
c annot be taken under a fi. fau (ti) ; an d these latter remarks 
are aj so applic able to growin g fruit (o) and to growing 
trees (jp), unless, indeed, it clearly appear from the teims 
or nature of the particular contract, that the parties to 
it were dealing exclusively with the produce of the trees 
when they should be cut down and severed from the free- 
hold (q). 

Tenants’ fixtures attached to (but not parcel of) the 


(^] Evam V. RohertSt 5 B. A 0. 
840-1 ; Judgm., 10 Ad. A B. 768; per 
JTullock B., 1 Y. A J. 808; 1 Wms. 
Saund., 6th ed., 277 c, 

(m) Evans v. Rohei'is, 6 B. A C. 
829 ; Warwick v. Bructy 2 M. A Gr. 
205 ; Sainshary v. Maitlmos, 4 M. A 
W. 843 ; Jones t. Flinty 10 Ad. A E. 
753; Parker v. StanUand^ 11 Ea«t, 
362. 

(n) Crosby v. Wadsworth^ 6 Bait, 


602 ; Carrington y. Roots^ 2 M. A W. 
248 ; Jones t. Flint, 10 Ad. A B. 753. 

(o) Rod well y. Phillips, 9 M. A W. 
501. 

(p) Seordl r. Boxall, 1 Y. A J. 
396 ; Com. Dig, Biens (H) ; Teall y. 
Auty, 4 Moore, 542. 

(9) Smith T. 9 B. A G. 

661. See WaUs y. Friend^ 10 B. A 
0. 446. 
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freehold {r) bear a very strong resemblance, it has been 
observed («), to those growing crops which are not the ‘spon- 
taneous produce of the earth, but are raised by the labour 
and expense of the occupier of the land : even whilst thus 
attached they may be treated for some purposes as chat- 
tels (t) ; for instance, in most cases they may be seized 
and sold under a fi. fa. (u)y and will go in like manner 
as crops of corn or other fmetus industrialea to tlie exe- 
cutor (x). On the other hand, trover will not lie for tenants’ 
fixtures before severance (y), nor can the}" be treated as 
goods sold and delivered in an action for their price (z). 
They are, indeed, of a somewliat anomalous character, and 
whether or not they fall within the operation of the Statute 
of Frauds does not appear on any occasion to have been fully 
and satisfactorily determined. It is clear, that a contract 
concerning an interest in laiid and fixtures must be in 
writing (a) ; but, when things annexed to the freehold arc 
sold in contemplation of an immediate severance, and the 
contract does not transfer any interest whatever in the soil 
or freehold, ex. gr., between an outgoing tenant at the expi- 
ration of his term and tlie incoming tenant under a new 
demise, or wdierever the subject of the contract is in the 
view of the parties a mere chattel, as where fixtures liave 
been appraised and valued under an oral agreement for their 
sale, it may reasonably be contended that the Statute of 
Frauds does not apply (6). 


(r) Ab to the various meaniugs of 
the word “fixtures,” see judgm., Wilt- 
shear V. Cottrell, 1 E. & B. 690 ; Leg. 
Max., 4th ed., 404. 

The test by which to distinguish be- 
tween tenant’s and landlord’s fixtures 
is specified in the judgm. Hellawell t. 
Ecutwood, 6 Exch. 312, followed in 
Waterfall r. Penistone, 6 E. A B. 876, 
888, and distingaished in Walmsley v. 
Milne, 1 C. B., N. S., 115, 130-2. 

(s) Per IMedale, J., 5 B.kC, 841. 


{t) Judgm., IC.M.k R. 275. 

(u) Poole's case, 1 Salic, 868. Per 
Parke, B., Horsfall v. IJey, 2 Exch. 
779 ; JUeUawell v. Easivoood, 6 Exch. 
295 ; Amos. A F. on Fixt., 2Dd ed., pp. 
821 et seq. 

(^) Amos A P. on Fixt, 2nd ed., p. 
180. 

(y) Ante, p. 126. 

( 2 ) Lee V. Risdon, 7 Tanni. 188. 

(a) Kelly t. Webster, 12 0. B. 283. 
(h) Amoa A F. on Fixt., 2nd ed., 
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If, however, an entire agreement be made for the sale of 
real and personal estate, and the agreement as to the land be 
within the statute and void, it cannot be supported as to the 
personal property which was sold with it (c). 

The fifth clause of the 4th section of the Statute of Frauds 
relates to any agreement that is not to be performed within 
the space of one year from the making thereof,” the meaning 
of which words is explained in Peter v. Compton ((i), where 
it was held, that if the agi’eement in question is to be per- 
formed upon a contingency, but is not expressly to be 
performed after the year, there, inasmuch as the contingency 
might happen within the year, a note in ivriting is not neces- 
sary ; but contra where it appears ])y the whole tenor of the 
agreement that it is to be performed after the expiration of 
the year (e). 

Hence a contract for the maintenance of a child, to enure 
' so long as the defendant should think proper,' was held not 
to be within the statute {f) ; w'hilst, on the other hand, a 
contract for a years service, to commence at a futvre day, 
is withm the statute <as being an agreement not to be per- 
formed (ie.f completely performed) w ithin the year (g) ; and 
a contract for seiTice for more than a year subject to deter- 
mination within the year upon the happening of a given 
event must be in writing {It). Should it, moreover, appeal* 
from the nature of the contract that its performance was 
not contemplated wdthin the year, the mere circumstance 


258 ; ffaUen v. Sunder, 1 C. M. & R. 
266. See Petrie v. Dateson, 2 Car. A 
K. 188 ; Sleddon v. Cruikahxinky 16 M. 
& W. 71. 

(c) Sugd. Cone. V. of the Law of V. 
& P., p. 78, where the cases are cited; 
Salmon v. Wateon^ 4 Moore, 73. 

(d) Skin. 858 ; Welle v, Horton, 4 
Bing. 40. 

(e) Peter v. Compton, supra. Hoy- 
dell T. Drummond, 11 Sasti 145^ is a 


leading authority upon the above point. 
See also M*Kaf r, Rutherford, 6 Moo. 
P. C. C. 413. 

(/) Souck T. Stravdiridge, 2 C. B. 
808. See Crowhuret t. Loveradc, 8 
£xcb. 208. 

(y) BracegirdU t, Heald, 1 B. A 
Aid. 722 ; &»dUng t. Lord HuiUmg- 
field, 1 C. M. A R. 20. See Cawthome 
T. Cordrep, 13 C. B., N. S., 406. 

(h) Dohnm T. OoUii, 1 H. A N. 81. 
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that it is defeasible within the year will not take it out of 
the operation of the statute, as shown by Birch v. Earl of 
Liverpool (i) and Roberta v. Tucker Qc). 

It has, however, been expressly decided that the clause of 
the Act now under notice applies to such contracts only as 
are not to be performed on either side within the year (Q. 

An agreement, consequently, whereby all that is to bo 
done by the plaintiff constituting one entire consideration 
for the defendant’s promise is capable of being perfoimed 
within a year, and no part of what the plaintiff is to do 
constituting such consideration is intended to be postponed 
until after the expiration of the year, is not within the 4 th 
section of the Act, notwithstanding the performance on the 
part of the defendant is or may be extended beyond that 
period {m). 

It follows from what has been just said, that the case of 
Peter v. Ccmipton already alluded to, might have been 
decided upon a giound otlier than that on which the judg- 
ment actually rests, inasmuch as on looking at tliat case it 
will be seen that the contract there sued upon had in fact 
been wholly executed by one of the parties to it. 

As before stated, a proposal in writing signed by the 
person to be bound, and accepted orally by the person to 
whom it is made, is a sufficient agieement to satisfy the 
statute (71). 

Where an agreement falls within the words which we have 
been considering, and has been reduced into writing under 
the Act, it clearly cannot be varied by any subsequent oral 
contract between the parties. This proposition may be illus- 
trated by the case of Oiraud v. Richmond (o), where it was 

(t) 9 B. A C. 392. (m) Smith v. NtaU, 2 C. B., N. 8., 

(k) 8 Bxeb, 632, 643. 67. 

(l) Cherry r. 4 Exch. 631, (n) Ante, p. 881. 

affitmiog DmeUan y. Read, 3 B. A ( 0 ) 2 C. B. 835 ; William* t. 

Ad. 899 ; per Tindal, 0. J., Souch r, 6 B. A C. 108. 

&nmbridffe, 2 C. B. 814. 
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held, that an agreement by which the plaintiff entered into 
the defendant's seiwice at a salary payable yearly (which 
agreement, from its general scope and nature, clearly fell 
within the Statute of Frauds) could not be varied by 
evidence of a subsequent verbal agreement that the salary 
should be paid quarterly. 


All contracts for the sale of goods when “ not to be per- 
formed within the space of one year from the making 
thereof," are of course within the operation of that clause 
of the 4th section of the Statute of Frauds which has been 
just noticed. Contracts for the sale of goods for the price of 
lOZ. or upwards fall within the words of its 17th section, 
which will be presently discussed. Contracts for the sale of 
goods at a price less than lOZ., to be performed within the 
year, are regulated by the common law. 

The following purely elementary propositions respecting 
the contract of sale and its effects at common law may con- 
veniently be stated before we examine the wording and 
operation of the 17th section of the above-mentioned Act 
A contract of sale is a contract for the transfer of property 
in consideration of money from one man to another (p). It 
maybe intended to take effect in pi'cesenti or in futuro : 
that is to say, it may be intended to pass the property in- 
stanter or at some future and perhaps unascertained period. 

To constitute a sale which shall immediately pass the pro- 
perty, it is necessary that the tiling sold should be certain, 
and that its price should be either ascertained or ascertain- 
able (j). 


(p) See 2 Bla. Com, 446. 

*^A sale imports a quid pro quo ia 
some way or other enuring to the benefit 
of the party selling per Eolroyd, J., 
4 B. A 0. 246. 

A *<sal6 for cash'* signifies that 
** the seller shall have a present right 


to the money, or to an acU<m against 
the purchaser if the money be not pre> 
sently paid per WUde^ C. J., Nd^m 
T. iVil/rfdfc, 8 C. B. 775. 

(?) T. Lt MumrUr^ 6 Moo. P. 
C. C. 182. 


Contract 
of sale. 
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** The omission,” says Wilde, C. J., in Valpy v. Qihson (r), 
'' of the particular mode or time of payment, or even of the 
price itself, does not necessarily invalidate a contract of sale. 
Goods may be sold and frequently are sold when it is the 
intention of the parties to bind themselves by a contract 
which does not specify the price or the mode of payment, 
leaving them to be settled by some future agreement, or 
to be determined by what is reasonable under the circum- 
stances.” 

Where a contract is for the sale of unascertained goods, 
the passing of the property may depend, according to the 
contract, either on mutual consent of both the contracting 
parties, or on the act of the vendor communicated to the 
purchaser, or on the act of the vendor alone (s). 

I lf at the time of sale of specific goods the whole or part 
of the purchase-money is paid to the vendor, or if earnest- 
money, although it be but a penny, is handed over to him, 
or if the thing bought, or any portion thereof in the name of 
the whole, be delivered to the vendee, in any one of these 
cases the effect of the transaction which has taken place is 
to alter the property in the goods in question, and to transfer 
it from the bargainor to the bargainee (f). The former of 
these parties becoming entitled to sue for the price of the 
goods if wholly or in part unpaid, the latter, on tendering 
the residue (if any) of the purchase-money, to recover the 
goods themselves or the undelivered portion of them by 
action (u). 

As regards the effect of giving something by way of 
earnest, at common law, reference may be made to Lcuigfort v. 
Tiler (x), where Lord Holt ruled that earnest only binds the 

(r) 4 C. B. 864. East, 558 ; Gardner r. QrovX, 2 C. B., 

(f) Judgm,, BrevyM v. Hart, 4 H. N. S., 340 ; Noy Max. 87. 
h N. 822 ; 8. Id. 484. (u) 2 Bla. Com. 448. 

(t) 1 Bhepp. T<mcb« 224 ; 2 Bla. (x) 1 Salk. 113, died Hinde t. 
Com* 447 ; Hinde t. Whitehouie, 7 WhUehoute, 7 Saat^ 571. 
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bargain, and gives the party a right to demand the goods on 
tendering the residue of the purchase-money ; and, further, 
that after earnest given, the vendor cannot sell the goods to 
another without a default in the vendee ; and therefore, if 
the vendee does not come and pay and take the goods, the 
vendor ought to go and request him, and then, if he still 
make s default and does not take aWy the goods in con- 
venient time, the agreement is dissolved, and he is at liberty 
to sell them to any other perso n. 

Where a vendor and vendee agi*ee as to the sale and Delivery— 

— «. — ^ — * — ■ — — whether 

purchase of a specific chattel , the moment the agreement is 
made the property passes (j/), a nd delivery of the chattel will 
not be necessary in order to ve st it in the vendee (z). 

The following authorities may be cited in support of the 
proposition just stated : — If I sell my horse for money, I 
may keep him until I am paid, but I cannot have an action 
of debt until he be delivered ; yet the property of the horse 
is, by the hargahiy in the bargainee or buyer. But if he 
presently tender me my money and I refuse it, he may take 
the horse or have an action of detinue ” (a). 

Again, if I offer money for a thing in a market or fair, 
and the seller agree to take my ofifer, and whilst I am telling 
the money as fast as I can, he doth sell the thing to another ; 
or, when I have bought it, we agree that he shall keep it 
until I can go home to my house to fetch the money ; in 
both these cases, especially in the first, the bargains are good, 
so as the seller may not sell them aftenvards to another ; 
and, upon the payment or tender and refusal of the money 
agreed upon, I may take or recover the things *’ (6). 

So we read in Blackstone s Commentaries (c), “ if the 
vendor says the price of a beast is four pounds, and the 


iy) Per ErU, J., AUridge v. John- 
softy 7 E. & B. 900. 

(z) Per ParJeSy J., Dixon r. TaUs, 
5 B. & Ad. 840. 


(а) Noj Max. 88. 

(б) 1 ^epp. Toaoh. 225. 

(c) Vol 2, p. 447 ; Noy Max. 87, 
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vendee says he will give four pounds, ihe bargain is struck, 
and they neither of them ai‘e at liberty to be off, provided 
immediate possession be tendered by the other side. But if 
neithe r the m oney be paid nor the goods del iver ed, gtor 
tender made, nor any subseq uent agree ment be entered into, 
it is no contract, and the owne r may dis pose of the g oods as 
he pleases that is to say, the contract, even if at any 
moment it had been definitely concluded between the parties, 
must nevertheless be regarded as having been rescinded by 
mutual consent, so that the property in the subject-matter 
of the contract will not, under the circumstances here sup- 
posed, be altered. 

It is clear, then, that by the law of England, which differs 
in this respect from the Roman law (rf), the property in a 
specific chattel may pass without delivery. It will so pass, 
where, at the time of the bargain, everjihing is already done, 
which according to the intention of tlie parties was necessaiy, 
to transfer the property (e). The reason of this being, that 
the very aiypropriation (/) of tlie chattel is equivalent to 
delivery by the vendor ; and the as.sent of the vendee to take 
the specific chattel and to pay the price is equivalent to his 
accepting possession. The effect of the contract, therefore, is 
to vest the property in the bargainee (g). 

Where goods are sold and nothing is said as to the time 
of delivei^y or the time of payment, and everything the seller 
has to do with them is complete, it is true, as a general pro- 
position, that the property vests in the buyer ; the seller 
being bound to deliver them whenever they are demanded 


(cQ Traditioziibtis et usucapionibuB 
doiDiiu& remm, non nndis paotii, traus- 
ferontnr. Cod. 2. 3. 20. 

(e) Wail T. Baker, 2 EzoL 0. 

(/) See Langtcn r. Biggint, 4 H. & 
N. 402. The dlfereat Beotes in which 
ihe word ** Appropriation*' here need 
maj be underaiood, are specified by 
B., in Wail r. Baker, 2 Each. 


8, 9. S<*e Sheridan r. New Quag Co,, 

4 C. B., N. S., 618. 

(p) Per Parke, J., Dixon t. Yalee, 

5 B. k Ad. 840 ; per WilUi, J., Qodie 
V. Bose, 17 C. B. 288. 

Secus, if the vendee does not AAseni 
to the appropriation ; Campbell t« Jfer* 
$ey Docks, 14 C. B., K. a, 412. 
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up(yth payment of the p7^e, the buyer having no right to the 
possession of the goods till he pays the price : payment or 
a, tender of the price being a condition precedent on the 
buyer’s part, so that, until he makes such payment or tender, 
he has no riglit to the possession {h). 

When goods are sold upon credit, and nothing Is agreed 
upon as to the time of delivering the goods, the vendee is 
immediately entitled to the possession, and the right of pos- 
session and the right of property vest at once in him {i). 

lif says Wilde, C. J., “ a vendor agrees to sell for a deferred 
payment, the property passes, and the vendee is entitled to 
call for a present delivery, without payment ” (k). 

The s ak of a specific chattel on credit/’ says Lord Den- 
man, C. J. (/), '' t hough that credit ma y be_ limited_io a 
definite pe riod, transfers the property in the goeds to the 
vendee, giv ing the vend or a right of ac tion for th e price and 
a lien upon the gour ds, if tlicy rem ain ’ in his' po s session, till 
that price be paid .” And an unpaid vendor would clearly ^ 
be guilty of a conversion if, without default in tlie vendee, he j 
resold the chattel (ni), for mere non-pa\Tnent does not re- 
scind the contract : the reason of this being, that, in a sale 
of chattels, time is not of tlie esbcnce of the contract, unless 
it is made so by express agi'eeraent, than which nothing can 
be more easy, by introducing conditional words into the 
bargain” (71). 

Where goods are delivered on salr or retnrnf and are 
not returned within a reasonable time, the sale of the goods 
bScomes absolute (o). And a vendee of goods who has used 


(A) Jadgtu., Bloxam v. SaTultn, 4 
B, k C. 948 ; Tarlinf/ v. Baxter, 6 
B. k 0. 364, 365 ; per Bayletj, J., 
v. Swift, 5 B. k C. 8C2, and 
in Miles v. Oortoii, 2 C. & M. 511 ; 
MUffssU T. Kebble, 8 M. & Gr. 100. 

(*) Jndgni., Bloxam v. Sanders, 4 
B. k 0. 948. 

(A) 10 C. B. 212, 216. 


(1) Mariindale v. SmitK, 1 Q. B. 
895 ; Chinery v. Tia/i, 5 H. A K. 288, 
293. 

(w) Chinery r. Tiall, 5 H. A N. 
288. 

See Johnson t. Stear, 15 B., K. 

S,, 880 ; Pigot t. Cubley, Id. 701. 

(») Mariimdale t. Smith, lapra. 

(o) Moss ▼. Sweet, 16 Q. H 498. 
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or sold a portion of them after he has discovered that they 
are not in accordance with the contract, cannot repudiate the 
contract and recover back the price of tlie goods (p), unless 
the vendor has acquiesced in the vendee’s thus dealing with 
them (q). 

Another important proposition relating to the contract of 
sale is this — that, where under the contract something re- 
mains to be done hy the vendor (r) of goods, as between 
himself and the vendee, before they are to be delivered, a 
complete present right of property in the goods is not in 
general vested by the contract in the buyer (s). “ If the 

thing sold is not asceilained, and something is to be done 
before it is ascertained, it does not pass till it is ascer- 
tained ” (/). “ Where t here is a sale of goods generally, no 

propeiiy in them ])asses till d elivery, because until then the 
very goods so ld are not a>sce rtained ” (u). In like manner, 
where a bargain is made for a certain (juantity out of a 
gi'eater quantity of goods, and there is a power of selection 
in the vendor to deliver which particular lot or parcel of 
goods he thinks tit, the right of property in the subject- 
matter of the contract does not pass to tlie vendee until the 
vendor has made his selection. “ If I agi’ce to deliver a 
certain quantity of oil, as ten out of eighteen tons, no one 
can say which part of the whole quantity I have agreed to 
deliver until a selection is made ” (./ }. There is in this case 
no individuality \mtil the parcel has ]>een divided from the 
bulk. As soon, liow(*ver, as the vendor has appropriated a 


{p) Hamor v. Groveg, 15 C, B. GC7. 
(g) Lucy V. Moufltty 5 U. A N. 229. 
(r) See Judgm., Turley v. Bntes^ 2 
H. k C. 211. 

(#) Hun»ou V. Meyer^ 6 Eaat, 614; 
^ Wallace v. Brcah^ 1 3 Kaet, 622 ; 
Kayy v, Minetff 11 East, 210, and 
cases cited post, p. 406. 

(0 Per AV/f, J., 7 E. A B. 900, 901. 


(uj Per Parle, J,f IHxon t. Yates, 
6 B. k Ad. 340. 

^x) Per Bayley, B., Gillett t. IJUt, 
2 C. k M. 635 ; White t. WUks, 6 
Tuuut. 176; Busk v. Davis, 2 H. A 
8. 397. See Cunliffe v. Uartmn, 6 
Kxcli, 903 ; Levy r, Orem, 8 B. A B. 
676. 
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specific paii} of the bulk for the benefit of the vendee, and 
the latter has assented to such appropriation (?/), the pro- 
perty in that specific part passes to the vendee (z). The 
property in goods, though not specifically appropriated, may, 
however, pass by estoppel (a), or, where the intention of the 
parties that it should pass, is clearly indicated (6). 

As well in the class of cases just adverted to as in those 
which raise the question whether or not there has been a 
delivery of goods actual or constructive, very nice distinctions, 
which can only be appreciated by a careful comparison of 
decided cases, have been taken. As illustrating the nature 
of a ' constructive * delivery, the cases below cited- may be 
consulted (c). 

Delivery to the age nt of the vendee will _in case s 

be equivalent to a dcli\yiy to the vend ee hi msel f . It is, 
indeed, generally true, as remarked in Bryans v. Kix (cZ), 
that, if the intention of the parties to pass the property, 
whether absolute or special, in ascertained chattels is estab- 
lished, and they arc placed in the liands of a depositary on 
account of the person wdio is to have that property, and the 
depositary assents, it is taiough, and it matters nut by w'hat 
documents this may be effected. With reference to the legal 
consequences which may result from a delivery of goods to a 
common carrier, Lord Coitenluvtn, C., in Dunlop v. Lairi^ 
hert (e), thus observes : “ It is no doubt true, a^ a general 


iy) Godts V. 17 C. It. 229, 

238. 

{z) Aldridge v. JuJimonf 7 E, & B, 
897 ; Rohde v. Tkioailta^ G B. A C. 
388 j AlexaTider v, Ourdner^ 1 Blog. 
N, C. 671. See THpp v. Armitage, 4 
M. & W. 687, and cases there cited. 

(a) See ex. gr., Woodley y. Coventry ^ 
2 H. & C. 164. 

{b) Turley v. RaieSt 2 U. & C. 200. 
(c) Boulter v. Arnott^ 1 C. & M, 
383 ; Simmons v. Swifts 6 B. A C. 
867 ; Smith v. Chance, 2 B. A Aid. 


763, 765; v. Bowker, 7 

M. A Ur. 8S2 ; Key v. Cotesworth, 7 
Exch. .696. 

{d) 4 M, A W. 791. Per Paike, B., 
Wait T. BalcVf 2 Exch. 7. 

\€) C C. A F. 620, See Coombs r. 
BrUtol ani{ Exeter R, C., 3 H. A N. 
610; Batces v. Peck, S T. IL 330; 
Fragano Long, 4 B. A C. 219 ; 
Swain t. Shepherd, 1 M, A Rob. 223 ; 
Brandi v. Bowl by, 2 B. A Ad. 932 ; 
Freeman v. Birch, 1 N. A M, 420. 


n D 2 
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^ule, that the delivery by the consignor to the carrier is a 
delivery to the consignee, and that the risk is after such 
delivery the risk of the consignee (/). Tliis is so, if without 
designating the particular carrier, tlie consignee directs that 
the goods shall be sent by tlio ordinary conveyance : the 
deliver)^ to the ordinary carrier is then a delivery to the con- 
signee, and the consignee incurs all tlie risk of the carriage. 
And it is still more strongly so if the goods are sent by a 
carrier specially pointed out by the consignee liimself, for 
such carrier then becomes his special agent.” But this rule 
may, as the Lord Chancellor proceeds to remark in the case 
just cited, be varied by arrangement between the parties {g) 
or by their mode of dealing. 

Wliere goods are ordered to be made for and on account 
of an intended purchaser, wliilst tlie goods arc actuall}^ in 
progress, the materiaK used in tlu‘ir fonstruction belong, 
under onlinarv circumstances, to the maker, and the property 
in the goods does not vest in the l>arty ^\ho gave the order, 
until they are completed, and liave been accepted by the in- 
j tended purchaser, or appropriat('d to him with his assent (//). 
And if an order be given for a chattel to *be made subject 
to the approval of the intended vendee, the latter will be 
entitled — acting bond fide, and not from mere caprice — U) 
reject it if not in conformity with hib taste (/). 

Bearing upon the subject just advertcil to, the following 


(/) Broxene v. Hare, 3 II. k N. 
484. A manufacturer wlij^^cwnliarts to 
delifcr a ma nufactured article at a dia- 
tant pl ace must stand tie risk of any 
e xtraordinary ov unusual deterioration 
in it ; but the ven dee is bound to acce|>t 
the art icle if only deterio rated to tjie 
extent that it is necessarily siiTject to 
in its course o f transit fioin the one 
place to the ot her, or, in other words, 
h e u ittbje ct to, and must bear the riak 
of, the deUn-lontilon necessarily come' 


qnent uptm the transmlsgjon : Judgm., 
Ba/l V. Jiobhon, 10 Exch. 346. 

(y) Et vide i>er Blackburn, J., Cal- 
cutta and Burmnk Steam Nav. Coe v. 
J>e Mattoi, 32 L. J., Q. B., G2S, citing 
Dunlop T, Lanihcii, supra. 

{h) IVdkinB V. Bromhead, C M. A 
Or. DG3, and cases there cited. See 
Clai/ y. Yatf$, 1 H. & N. 73; Lee r^ 
Onjhn, 1 B. k a 272. 

(f) And rein v. Belfitld, 2 C. B., 
N. a, 779. 
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remarks occur in a recent case (Z*) : — Where a man con- 
tracts with another to make any ai*ticle for him for a given 
price, the general rule is, in the absence of all circumstances 
from which a contrary conclusion may be infen*ed, that no 
propei*ty passes in the chattel until it is completed and ready 
for delivery ; on the other hand, where a bargain is made for 
the purchase of an existing ascertained chattel, the general 
rule in the same absence of opposing circumstances is, that 
the property passes immediately to the vendee ; that is, that 
there is at once a complete bargain and sale. But these 
general rules arc both and e(|ually founded on the pre^'iirned 
intention of the parties. If, in the first, there arc attendant 
circumstances from which the i ntention may be inferred , 
that the property shall pass in the incomplete and growing 
chattel as the maii||jp.cture of it proceeds, or even in ascer- 
tained materials from which it is to be carried to perfection, 
that intention will be effectuated ; and equally in the latter, 
if it appear that the parties intended to postpone the transfer 
of the property till the payment of the price, or the per- 
formance of any other condition, such intention will bej^- 
held in the Courts of hiw This principle we believe to be 
settled, and whatever apparent difterence may be found in 
the leading decisions on this jxnnt, turns rather on the weight 
given to particular circumstances as evidences of intention, 
that is to say, in the application of the same principle to the 
determination of the cases rather than to any dispute abou 
the principle itself.” 

Again, where a contract of sale lias been entered into for 
an article in an unfinished state, which hi to be completed by 
the vendor, the question, — in whom is the property vested at 
any given moment ? will u^ally d epend upon the c onstruc- 
Qf the contract. Is an immediate sale of the article 
contemplated thereby (f) ? Is it a contract for an article to 

(k) Judgm., Wood V. Bell, 5 E. & (/) See BM r. FatrbaNle, 13 C, B. 

B. 791-2, and oases there cited ; iS, C. 692 ; Wood r. Bell, supra. 

(in Error), 6 B, & B. 856. 



406 


THE STATUTE OF FRAUDS. 


99Cear.2, 

6 . Sf 8 . 


be finished ? In this latter case the article must be finished 
before the property vests. A chattel which is to be delivered 
in futuTO does not usually pass hy the contract (m). To the 
contract of sale, indeed, the maxim Modus et conventio 
vincunt legem strikingly applies ; for, although it is gene- 
rally true that to constitute a sale Avhich shall immediately 
pass the property in a chattel, it is necessary that the thing 
sold should be ascertained, and, further, that its price should 
be ascertained or a.scertainablc, yet parties may buy or sell 
a given thing at a price to be afterwards ascertained, either 
in a manner indicated by the contract of sale or upon a 
quantum vedeat ; they may agi-ee that the sale shall be 
complete, and that the property in the specific thing shall 
pass, although the deliveiy of possession is postponed, and 
although something may remain to l>^done by the seller 
before delivery ; or they may agree that nothing remains to 
be done for ascertaining the thing sold, yet that the sale shall 
not be complete and the property shall not pass before some- 
thing is done to ascertain the amount of the })rice. The ques- 
tion must, therefore, in any case such as is now alluded to, 
be, what was the intention of the parties in reg ar d to th e 
passing of the propert y ? And their intention i s of course 
to be collected from the terms of the contract. If tliosc 
tenns do not show an intention of passing or transfen’ing 
the property until som(‘thing is done by the seller, iK'forc 
delivery of po>session, then the sale cannot be deemed 
perfected, and the projierty does not jiass until that thing 
is done {n). 

Let us now turn to the 17th section of the Statute of 


(m) Per Paricej B., Laidler v. 7?ur- 
linion^ 2 M. k W. Gl.'J; Clarice v. 
Spmetf 4 Ad. k E. 448 ; Wood» v. 
MimeUf 5 B. k Aid, 942 ; Mucklow v. 
Manglt$, 1 Taunt. 318; Carrulhers 
r, Payne, 5 Bing. 270. See Goode v. 
Langley^ 7 B. A C. 20. 


(n) Logan t. Lt Memrier^ 6 Moo. 
r.*C. C. lie, 132 ; Simmon* ▼. 

5 B. A C. 857 ; Swanwick t. Sothem, 
9 Ad. A E. 895 ; Calcutta and Burmak 
Steam Nav. Co, v. De MattoOf 32 L. 
J., Q. B., 322, 828. 
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Frauds, which has a most important bearing upon that 
particular branch of the Law Merchant which relates to 
the sale of goods (o). It enacts, that no contract for the 
sale of any goods, wares, or merchandises, for the price 
of lOZ. sterling or upwards, shall he allowed to he good, 
except 

— the buyer shall — accept part of the goods so sold, and 
actually receive the same ; 

— or give something — in eamest to bind the bargain ; 

— or in part of payment — or 

that some note or memorandum in writing of the said 
bargain be made and signed by the parties to be charged 
by such contract or their agents thereunto lawfully autho- 
rised ” (j)). 

Shares in a joint-stock bank (q) or railway company (r) are 
not within the o;^ration of this section, nor is railway 
scrip (s) ; neither does the section apply to a contract for the 
sale of foreign stock (t) ; or of shares in a mining company 
conducted on the cost-book princiide (a). 

At one time, moreover, it was thought doubtful {r) whether 


(o) This section concerns only direct 
hales — not contracts relating to or con- 
nected with thena : Judgm., Warlow v. 
Harrison, 1 E. & E. 317. 

{p) In I^arnor v. Gtvves, 15 C. E, 
675, Manic, J., obserres that the ob- 
ject of the Statute of Frauds,* ‘*iis 
appears from its title aud preamble, 
was to prevent frauds and perjuries ; 
the legislature knew that parties who 
make bargains with each other often 
take very different views of them ; aud 
therefore they provided, in order to re- 
move the temptation as much as pos- 
sible, that in cases of contracts for the 
sale of goods exceeding the value of 101, 
the contract, or some note or memoran^ 
dura thereof, shall be in writing. The 
intention of the legislature was that 
the writing shonld be the evidence, and 


the only evidence, of the contract, and 
that there should be no occasion to look 
iH’vond it. The u.'^'iges of trade (post, 
Chap. 41 form the exception, beeau'^e 
partit.'- are supposed to contract with 
reference to them. ” 

{q) Humble v. Mitchell, 11 Ad. & E. 

(r) Huticuft V. Albrecht, 1*2 Sim. 
IS9; Bowlhif V. Bell, 3 C. B, 284 ; 
Tempest v. A’l/wcr, Id. 249. 

(jf) Knight v. Barber, 16 M. A W. 
66. See Tempest v. K liner, snpr.i. 

(0 HeseUine v. Siggers, 1 Kxch. 
856, As to the scope of the above 
section, see also Bancan t, Tmdallf 13 
C. B. 258, 267. 

(w) See ITa/soa v. Spratley^ 10 Exch. 
222, and cases cited ante, p. 391, n. (e). 
(,t) See the remarks of Littledale, J , 
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the above section was applicable to any executory contract, 
the subject-matter of which did not exist at the time of con- 
tracting or was to be delivered afterwards ; and, accordingly, 
by the 7th section of Lord Tenterden's Act (9 Geo. 4, c. 14), 
the enactment in question is expressly extended to all 
contracts for the sale of goods of tlie value {y) of 10?. sterling 
and upwards, notwithstanding the goods may be intended to 
be delivered at some future time, or may not at the time of 
such contract be actually made, procured, or provided, or fit 
or ready for delivery, or some act may be requisite for the 
making or completing thereof, or rendering the samcj fit for 
deliveiy.” The above clause of Lord Tcnterdeii’s Act and 
the 17th section of the Statute of Frauds are to be read 
together {z), so that if an order be given for goods made, and 
for others to be made, this will form one entire contract, and 
acceptance of the former goods will take*the case out of the 
statutes as regards the latter also (a). 

Passing on to impure respecting the operation of the 17th 
section of the Statute of Frauds, and its effect in regard to a 
contract for the sale of goods, wares, or merchandises/’ we 
shall at once remark that the words affecting tlie efficacy 
of the contract there used, assuming it to fall Avithin but 
not to fulfil the requirements of that section differ essen- 
tially from the corresponding words in the 4th section of the 
Act ; for, whereas the last-mentioned section mefcly pro- 
vides that ''no action shall be ])rought ” in any one of the 
cases therein specified, unless the agreement sued upon be 
in writing, the 17th section say.>, that "no contract” therein 
referred to " shall be allowed to be good ” if it be neither 

in Smith r. Surman^ 9 B. & 0. 574 ; 587. 

Qrovet V. Buck, 8 M. & 8. 178. i«) Scott v. Ea$ltm Countiti R. U, 

iy) See, per TUdal, C, J., Hoadbj supra. See farther, as to the scojie of 

V, M Laine, 10 Blog. 487. the 7th section of Lord TenterdcuU 

(2) Per Lord Ahinger, C, B., Scott Act, Harman y, JUae, 18 C. B. 537; 

T. Eastern Counties R. C, 12 M. k poi Pollock, C. B., 1 H. N. 78. 

W. 33; Harman r. lUcie, 18 C. B. 
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part performed in the manner there specified, nor evidenced ^ 
by writing. 

The 4th section of the Act, then, does not avoid con- 
tracts not signed in the manner thereby prescribed, it 
only precludes any right of action upon them. The 
17th section is stronger, and avoids contracts not made as 
it directs (b). 

Keeping the above remark in mind, the 17th section wil l 
b e found to render void every contract for the sale of good s 
of the value of 10 ?. or upw ards, unle ss t here be on the part 
of the buyer an a cceptance and actual receipLof pa rt of jhe 
goods (c), or something given by w^ay of earnest or in par t 
payment, or unless there be a note or memorandum in wip- 
ing of the bargain signed by the parties to be charged thereby, 
or their agents. 

What then is an * acceptance and actual receipt ’ of goods 
sufficient to satisfy the section of the Act above set out ? It 
is obvious that in very many cases the answer to this qu^estira 
will dep end purely and strictly upon the Jcicts^ adduce d in 
evidence, and will not consequently involve any legal difficulty 
whatsoever. A few eases decided under the above section are 
abstracted in the folio wiijg pages (cJ). 

Tomkinson v. Staight (e) shows that an acceptance by one 
in the character of vendee may suffice, although the precise 
terms of the contract be disputed. 

Gardner v. Grout (/) shows that where goods are bought 
in bulk, and after the sale the purchaser takes a sample from 
the bulk, this may amount to a delivery and acceptance of 
part of the thing sold, so as to satisfy the statute. 


(6) Per Bosanqutt, J., Laythoarp v. 
Bi'yantf 2 Bing. N, C. 747 j X/troux ▼. 
Brovm, l2 0. B. 801. Commented on 
in Williams, app., Wheeler, reap., 8 
C. B., N. S., 299. See Waters r. 
Towerst 8 Exch. 401, 403. 

(c) Cusack T. Bobinson, 1 B. & S. 


299. 

{d) The operaUon of the ITtli section 
of the Statute of Frauds has been 
“universally disappiaved of * (|>cr 

Matiin, B., H. N. 285). 

{e) 17 C. B. (197. 

(/) 2 C. B., N. a, 840. 
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In Saunders v. Topp (g) the facts were these ; — The de- 
fendant verbally agreed to buy some sheep, which he selected 
from the plaintiff’s flock and directed to be sent to his own 
field. The sheep were driven to the defendant’s farm accord- 
ingly, and after an interval of two days were counted by him 
and found in number to be correct. Shortly afterwards, 
however, the defendant repudiated the purchase of the sheep, 
and when sued for their price set up as a defence the Statute 
of Frauds, on the ground that there had been no part pay- 
ment (which was true), nor any acceptance of the sheep. The 
Court, however, held that there was evidence for the jury of 
an acceptance and receipt within the meaning of the statute. 

In Beaumont v. Brengeri a receipt and an acceptance 
were held to have been properly inferred from the following 
facts : — A. (the defendant) agreed to purchase of B. (the 
plaintiff) a carriage, then standing in B.’s shop ; and, after 
some alterations had been made in the carriage by the 
defendant’s order, he requested that it might remain (as in 
fact it did) on the plaintiff’s prenjises, but the defendant 
himself made use of it on one occasion. It was argued, in 
this case, that there had been no delivery to the defendant, 
nor any acceptance and actual receipt by him of the car- 
riage ; and many authorities were cited in support of that 
view : but the Court nevertheless held, that tliere had been 
both a sufficient delivery and acce])tance of the carnage ; 
that the defendant had dealt with it as his own ; and that 
the plaintiff, in retaining the actual ostensible possession of 
the carriage, was, under the circumstances, to be regarded as 
filling the character of a mere agent or warehouseman for 
the defendant. 

With the two case.s last cited may usefully be compared 
Holmes v. Hoskins (i), and Cuiiis v. Pugh (y). In the 


(g) 4 Ezell. 390. 

(A) 5 C. B. 801. 

(i) 9 Ezch. 753; fempeH v. Fitz- 


geraldf 3 B. & AM. 680. 
(j) 10Q.B. 111. 
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former of these cases the facts in evidence were as follow : — 
The defendant, who was a butcher, verbally agreed with the 
plaintiff to purchase of him some cattle then being in his 
(the plaintiff s) field. After the bargain was concluded, the 
defendant, finding that he had not got his cheque-book with 
him, told the plaintiff to call at his house in the evening and 
he should be paid. It was then arranged that the cattle 
should remain in the plaintiffs field for a few days, and 
should be fed with the plaintiff’s hay by the defendant. 
This was accordingly done, and the defendant having after- 
wards repudiated the bargain, tlic question arose whether 
there was evidence of an acceptance and a receipt of the 
cattle within the statute. The Court of Exchequer held that 
no reasonable evidence to this effect appeared ; there had 
been no actual receipt of the cattle by the defendant ; and 
the act of feeding the cattle with the plaintiff’s assent could 
not be deemed an exercise of such an act of ownership as to 
amount to an acceptance by, and constructive delivery to, the 
defendant. 

In CuHU V. Pugh (k) the evidence w'as, that a quantity of 
glue had been sent to the defendant as purchaser, and un- 
packed by him 'with a ^dew to an examination of its quality ; 
and, although the condition of the glue was thereby mate- 
rially altered, so that it could not be repacked as it had ori- 
ginally l>een, the Court of Queen’s Bench thought, that, from 
that fact alone, an acceptance of the goods witliin the statute 
was not necessarily to be inferred. 

It will be remembered, that, to satisfy the Statute of 
Frauds, there must be both an acceptance and a receipt of 
the goods (Z). Now, a receipt implies delivery (m), which 
may be actual or constructive ; the statutory words ‘ actual 
teceipt' signifying delivery of the possession of the goods | 

{h) lOQ. B. 111. (m) Per Parke^ B., Samnden t. 

(0 See, pei* Parlce^ B., Holmes r. Topp, 4 Bxoh. 894. 

HoikinSf 9 Bxoh, 755* 
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on behalf of the vendor to the vendee, and the receipt of the 
possession by the vendee ” (n). A ‘ constiiictive receipt ’ may 
of course be evidenced in very many different ways. “Where 
goods are ponderous and incapable of being handed over from 
one to another, there need not,” says Lord Kenyon, C. J., 
“ be an actual delivery ; but it may be done by that which 
is tantamount, such as the delivery of the key of a warehouse 
m which the goods are lodged, or by delivery of other in- 
dicicL of property (o). The larger tlie bulk of the goods, 
indeed, the more impracticable does a manual receipt become ; 
something there mus t cons eque n^^ l)e in the n ature of co n- 
structive receipt, as there is constructive dehyer^' (yj). It will 
therefore iisually be a question for the jury, whether any 
particular instance of acting or forbearing to act amounts to 
an acceptance and receipt (</). 

It is obyious that there may be an acceptance «and receipt 
of goods, although they remain in the possession of the 
vendor. For instance, if the vendee takes the goods and 
gives them to a porter, and as he is about to cany them 
away the vendee says to the vendor ‘ I would rather leave 
them here until to-morrow \ under such circumstances a jury 
might fairly conclude that there had been an acceptance and 
actual receipt of the goods in question so as to satisfy the 
statute (r). 

If, however, there be no delivery, either actual or construc- 
tive, there can be no receipt. Supjrose, for instance, tlrat, 
after negotiations have taken place for the sale of goods, 
some act remains to be done by the purchaser’, which must 
necessarily precede delivery, as the selection and mai'kiiig of 


(») Farina r. Home, 16 M. A W. 
119, 123; cited per Crompton, J., 
CoiUe y. Svforder, 6 H. & N. 838. 

(o) Chaplin y. Rogen, 1 East, 191, 
194. Eee BtntaU y. Bum, 3 B. A C. 
423 ; Farina ?. Borne, «iii>ni. 


(p) Per Williami, J., Buthel v. 
Wheeler, 15 Q. B. 445. 

(q) Per Colcmlge, J., Buthel v. 
Wheeler, supra. See BUI v. Bament, 
9 M. A W. 36. 

(r) Vet Bollock, C. B., 9 Kich. 755. 
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gi’owing timber ; whilst such act remains to be done, there 
can be no delivery to, and consequently no receipt by, the 
purchaser (s). 

What, in the next place, is an acceptance of goods within 
the meaning of the statute ? This question cannot, regard 
being had to recent decisions, be quite satisfactorily answered. 

It strikes us at once, however, that acceptance implies some- 
thing more than a mere receipt. Thus, if goods be sent on 
approval, or with a right expressly reserved to the buyer to 
elect to return them by a time specified if found in quality 
unsatisfactory, the mere fact of the goods having been re- 
ceived by him subject to such condition, and having been 
kept for a time in his possession, but returned whilst the 
right of election still remained to him, would not 2^?’ se con- 
stitute an acceptance of the goods within the statute (t). 

If, however, acts of ownership be exercised by the pur- 
chaser over goods which liave been ordered by him or on his 
account, from such acts may often be inferred an acceptance 
of the goods by him so as to satisfy the statute. 

In Morton v, Tibhett (u) the facts were these : — The de- 
fendant purchased wheat of plaintiff by sample, and directed 
that the bulk should be delivered on the next morning to a 
carrier named by himself, who was to convey it to the market 
town of W., and the defendant himself took the sample away 
with him. On the following morning the bulk was delivered 
to the can'ier, and the defendant resold it at W., on that day, 
by the same sample. The carrier conveyed the wheat by 
order of defendant, who had never seen it, to the sub vendee, 
who rejected it as not corresponding with the sample ; and 
the defendant, on notice thereof, repudiated his contract with 
the plaintiff on the same ground. Upon this state of facts, 
the Court of Queen’s Bench held, that the jury were war- 

W Acraman t. Moriice, 8 C. B. 903 ; HaH t. MUU, 15 M. & W. 85 ; 

449, and cases there cited. LUlywkUe ▼. Dtvertux^ Id. 285. 

(/) Canliffe v. Umritoriy 0 Exch. (») 15 Q. B. 428. 
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ranted in finding an acceptance and actual receipt of the 
wheat by the defendant, so as to satisfy the requirements of 
the 17th section of the Statute of Frauds ; a decision which 
s eems quite sustai na ble on this shoi-t gro u nd, that the vendee , 
having resold the g oods and altered their d estinatipn in the 
carriers hands, had exercised acts of ownership over th e 
goods . 

Under circumstances at all similar to those above detailed, 
the ques tion, whe ther or not there has been an accepta nce 
and recei pt, seems to be one of fact rather than of law, 
and hence has ai'isen a discrepancy amongst the cases (cr). 
Where, however, goods are ordered to be sent by sea, but 
no ship is named by the vendee, it seems clear that the 
mere delivery on board a ship unnamed by him, and the 
signing by the master of that ship of a bill of lading to carry 
the goods for the vendee, would not constitute a sufficient 
acceptance and receipt within the statute (y). Though, if 
goods, or the indio jO' of the property in goods, remain long 
under lE e control of the ven dee, especially w^here he has^n 
any respect acted as^winx-pf the go ods, there may b e suffi- 
cient ^^Sndence^fjm^acceptanceai^^ by him, although 
tlie goo d ^hemselves are not received ( ^). And it may be 
well to add, tliat, if there be a joint and entire contract for 
two different classes of goods, or for several different articles, 
acceptance of one class of goods or of one such article will be 
a sufficient acceptance of part within the 17th section of the 
Statute of Frauds, or within the 7th section of Lord Tenter- 
. den’s Act (a). It seems clear, too, that tlie vendor of a 


(x) Tbefie cases will be found co1< 
lected in the judgm . Morion t. Tihhcitf 
fnpna. 

(y) Meredith r. Meigh^ 2 B. A B. 
864 ; Hart t. Buih, B. B. A B. 494; 
Haneon r. ArmUage^ 5 B. A Aid. 557 ; 
Hart ▼. SaUley, 8 Camp. 528, must be 
oooaidered as orer-mled. 

(s) Per Cromjpttm, J., Meredith r. 


Meighy 2 £. A B. 374 ; Currie v. An- 
dertoUf 29 L, J., Q, B., 87 ; Buthel 
V. Wheeler, 15 Q. B. 442 ; with which 
case compare Norman r. Phillipt, 14 
M. A W. 277 ; recognised in Coomhi ?. 
Briatol and Exeter B. C., 8 H. A N. 
516. 

(a) Elliott y. Thomae, 8 M. A W. 
170, followed in Bigg y. Whisking, 14 
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chattel may retain it on behalf of the vendee, and as his 
agent, so as to satisfy the Statute of Frauds, the nature of 
the vendor's possession being changed (6). 

Thus far, then, no special difficulty, save in regard to 
estimating the weight of proof adduced, might, in connection 
with the subject before us, be thought likely to present 
itself In Morton v. Tihhett{c), (the facts in which case 
have been above stated), the Court of Queen's Bench took 
occasion, however, to examine minutely the precise meaning 
of the statutory phrase, ' acceptance and actual receipt ' as 
applied to goods sold ; and Lord Campbell there, in an 
elaborate judgment, reviews the prior cases decided with 
reference to the phrase in question, and arrives at these 
conclusions : — that the acceptance contemplated by the Act 
is to precede, or at any rate to be contemporaneous with, the 
actual receipt of the goods, and is not to be a s ubsequent act 
after the goods have been act ually received , weighed, mea- 
sure^or ex^anfmed ; that there may be an acceptance and 
receipt of goods by a purchaser within the Statute of Frauds, 
a Uhough he has had no opportunity of exam ining them, and 
although he has done nothing to preclude himself from 
obj^ ting that th^y do not correspon d wi th_t be con tract ; 
that the a gcept ai^ which w jlLsu ffice to let in parol evidenc e 
of_ tj^e CQntra et_i§_a^ different kin d of acceptanc e from that 
which would a fford conc lusive evidence of the contract 
ha ving been fulfilled (cZ). In a more recent case also the 
learned Judge above named observes, “Of the law there is 
no doubt. To make an accepta nce it is not necessary that 
the vendee should have acted so as to pre dude himself from 
afterward ^maki ng objec Tion^to the_ quality of the article 

C. B. 195 ; Saldey v. Parker^ 2 B. & (c) 15 Q. B. 428 ; ante, p. 413, 

C. 87. See William v. Bwrgm, 10 {d) Aoc. per Crompton, J., CWrto 

Ad. & E. 499. V, Anderion^ 29 L. J., (jl B., 90. 

(5) Marvin v. WallU, 6 E. & B. («) Parker y, WaUie, 5 B. &B. 21, 
726. See Taylor v. Wak^My Id, 765, 26. 
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delivered ; but he must have done something indicating th^t 
h<^asjjcc^ted part_Q^the g oods ( /) and taken to them im 
owner / Thk may be i ndicated by his conduct , as when he 
does any act which would be justified if he w as the owner oi 
^e goods and not otherwise. In su ch a case the vendee 
doing t hat is supposed to have accepted the goods and 
Income owner of them.” 

But, although the decision in the above case of Morton v. 
Tihbett, upon the facts there appearing, seems unimpeach- 
able, it must not perhaps be regarded as settled, that there 
can be an ' acceptance and actual receipt ^ of goods within 
the statute, where the vendee has had no opportunity of 
judging whether the goods sent correspond with the order; 
in Hunt v. Heclit {g) an opinion is expressed that ari accept- 
ance to satisfy the statu te must something more ^lanji 
mere receipt, t hat it means some act done after the vendee 
has exercis e^ or ha d the me ans of exercising his right of 
rejection. ” On the other liand the Court of Queen's Bench 
has more recently declared — ^^he inten t ion of ^ he legis- 
I ature _s eems to ha\X‘ been, th^ the contract should not 
be good u nless partially executed, and it is partially 
executed if, after the vendee has finally a^eed on the 
^ecific articles w hich he is to take under the contract, the 
vendor, by the vende e's directions, parts with tlie possesslim, 
and puts them under tlie control of the vendee, so as to~put 
a complete en d to all the rights of tin* unpaid vendor as 
such, ” — and hence the acceptanoe to satisfy the statute may 
precede the receipt (ft). 


if) Ai to evidence of acceptance, see 
Simmondi v. Humble, 13 C. B., N S , 
258 ; (kutU v. Sworder, 6 H. & N. 
828, reverfdng C., 5 Id. 281. 

(£f) 8 Bxek 814. Coomhi v. Btittol 
and Exeter E. <7., 3 H. A N. 510, 
517, 518. The judgment in Morton v. 
Tibbtit seems to have been broaght 


under the notice of the Court of Com* 
mon Pleas in Dmcan v. Tindall, 18 
C. B. 258, 203 ; but no intimation of 
opinion with reference to it was there 
requisite. 

(A) Judgm., Cutach v, Roline&n, 1 
B. AS, 310. 
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With respect to that part of the 17th section which has 
reference to part payment, and upon which no pailicular 
di^iculty presents itself, it will be sufficient to say, that, in 
order to satisfy the words of the Act here alluded to, there 
must be an actual payment of money by the purchaser to 
the vendor, or, if no money passes, there must be an actual 
discharge or extinguishment of some debt due from the 
latter to the former (i). 

Pausing for a moment at this point of our inquiry as to 
the effect of the I7th section of the Statute of Frauds, we 
may conclude as follows — that, although where the price of 
goods amounts to 10/. or upwards the law regards a written 
memorandum of the bargain as of primary importance, it 
nevertheless dispenses with such evidence where by mutual 
consent there has been part performance of the contract. 
Where, therefore, there has been payment of any sum in 
earnest to bind the bargain or by way of part payment, — this 
act, on the part of the buyer, if acceded to on the part of the 
vendor, is sufficient, and the same effect is given to the cor- 
responding act by the vendor of delivering part of the gooils 
sold to the buyer, if the buyer shall accept such part and ( 
actually receive the same. As, on the one hand, part pay- 
ment, however minute the sum paid may be, is sufficient 
to satisfy the statute ; so, on the other, part delivery and 
acceptance, however minute the portion delivered and ac- 
cepted may be, will suffice : and if either of these conditions 
be fulfilled, then the necessity of giving written e\ddence of 
the contract is waived, and it may be established by oral 
evidence, just as it might have been before the Statute of 
Frauds passed (Jc), Where, however, a party sues upon a 
contract falling within the 17th section of the Act, he must 
be prepared to show a good contract actually in existence at 

(i) Blenhimop v. Clayton, 7 Taunt. (i) See the jodgm., ifortonv. TibtM, 

697 ; Waiker v. Nussey, 16 M. A W. 15 Q. B. 438-4 
802 . 


K B 
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the time of action brought ; and, to make it a good contract 
under the statute, there must be one of the requisites 
therein mentioned ; so that a 'WTitten memorandum or part 
payment a fter action brovght will not be sufficient to satisfy 
the statute (/). 

To pursue our inquiry as to tlie operation of the l7th 
section : — In the absence of acceptance and actual receipt of 
part of the goods sold, of anytliing given in earnest or in part 
of payment, the concluding words of the section before us 
render necesst'irv some note or memorandum in writing of 
the l)argain, signed by the parties to be charged by the con- 
tract, or their agents thereunto lawfully authoris(‘d. Now, 
with regard to these concluding words, it is worthy of 
remark, that the note or memorandum in writing relied 
upon as satisfying the statute should so far set forth the 
terms of the contriict actually made, that they may not be 
left in Jubio, and that fraud and mistake respe^cting them 
may bo excluded (m) ; for instance, althougli a letter from the 
plaintiff to the defendant, together with the answer to it, 
w^ould, if sufficiently explicit in regard to tlie j^articular 
agreement concluded between them (n), constitute a suffi- 
cient memorandum in writing wdthin the 17th section, yet it 
would be otherwise if all tlie terms of the contract specifi- 
cally agreed to were not tlius expressed ; for, in such case, 
there would be no w ritten evitlonce by an appeal to which 
any question in dispute hetw(*(ui the parties might be 
decided (o) ; and it mu.st, of cours(% l>e made to appear that 
the contract evidenced by the inemorandura w^as that really 


(/) JBiU y. liament, 9 M. A W. 40-1 ; 
per J., 17 Q. B. 107. 

(in) Per Lord Ahinger^ C. B , 2 M. 
k W. 658. 

(m) See BaiUy t. SwteUng^ 9 C. B., 
N. 8., 843 ; Fcrtter r. Rowland^ 7 H. 
k N. 108, which WAS decided under s. 


4 of the st&tote. 

(o) Archer v. Baynte^ 6 Exch. 625, 
and cases there cited ; Goldman y. 
OrijfithMf 1 U. A N. 574 ; Johnson y. 
Botlgton^ 2 M. A W. 663. See Ciw- 
liffe y. Harrison^ 6 Exch. 903. 
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concluded between the parties (jo). If the price of goods sold 
or contracted for has been arranged between the parties, it 
should appear in the memorandum of their bargain (q ) ; 
)vhercas, if no particular price has been stipulated for, it will 
suffice to put down in writing the tenns of the contract 
really concluded (r). 

The names o f both parties to tlm contract must appear in 
the note or memorandum required by the ITth^ectiqp, orjn 
some writing s ufficiently connected wi th it (s) ; bu^the sig- 
nature o f the party “ to charged th e contract, is 
sufficient (t). And, although, if the original contract were 
itself in writing, signed by both parties, tlcat whilst unre- 
scinded would be the binding instrument, so that no subse- 
quent memorandum signed by one party only could have 
any effect ; yet it seems clear, that if a contract perfect and 
definite in its terms be made w ith out writing, and if a ^ 


(jp) Moore v. Camphell^ 10 Excb. 
323. 

(5) Elmore v. Kingseote^ 5 B. & C. 
583. 

(r) Uoadly v. M^Claiivt, 10 Bing. 
482. 

As to the question, when may a con- 
tract of sale be said to be definitively 
concluded ? see Hutchison v. Eowker, 
5 M, & W. 535 ; Jordan v. Norton^ 4 

M, & W. 155 ; ante, pp. 304, 397. 

(fi) See Sari v. Bourdillon^ 1C. B., 

N. S., 188, which case, also, may assist 
in determining — what is a sufficient 
memorandum within the 17th section ? 
Et vide Ridgway v. Wharto^i, 6 H. L. 
Ca. 238 ; Lee v. Orijin, 1 B. & S. 
272. 

{t) Laytkoarp v. Bryant^ 2 Bing, 
N. C. 735 ; Livei'pool Borough Hanl*v. 
Eccles^ 4 H. & N. 139 ; Allen v. Ben- 
net ^ 3 Taunt. 169 ; Johnson v. J)odg- 
son, 2 M. & W. 653 ; Durrell v. Evans, 
1 H. & C. 174, 186 ; S. a, 6 H. A 
660 ; Saunderson v. JaeJeson, 2 B. & 


P. 238 ; Egerton v. Mathews, 6 Bast, 
307 ; per Patteson, J., SievewrigJu v. 
Archibald, 17 Q. B. 114. 

In the judgra., Williams t. Byrnes, 

1 Moo. P. C. C. 195-6, we read in re- 
ference to the 17th section of the statute 
as follows : — “ The words require a 
written note of a bargain or contract ; 
the statute clearly making no distinc- 
tion between these two words. This 
language cannot be satisfied unless 
the existence of a bargain or contract 
appear evidenced in writing ; and a bar- 
gain or contract cannot so appear unless 
the parties to it are specified either 
nominally or by description or reference. 
It is true that the statute does not 
require the whole bargain in all its 
terms to be stated; it stipulates only 
for a note or memorandum of it signed 
by the party to be charged, but it does 
in effect require that, the essentials, 
i. e., ail those things without whieh it 
oan be no bargain at all, shali be 
stated.” 


K £ 2 
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Signature 
by agent : 


— by auc- 
tioneer. 


note or inemoraD dum merely in^ w^riting be at some futiire 
gOT^od made, embodying that cont ract, and be signed by 
the party to be charged or his agent, the statute will be 
s^isfied (u). 

The signature to the '' note or memorandum in writing,*’ 
under the I7th section of the Act, may be that of the 
“ agent ” of the pai*ty to be charged “ thereunto la>\d*ully 
authorised.” It may, for instance, be tliat of a traveller 
employed by a mercantile firm, acting within the scope of 
his regular duties and of the powers conferred upon him 
— it may be that of an auctioneer, of a factor (j:), or of a 
broker. 

On the sale of goods by auction, the auctioneer usually 
acts as agent as well for the buyer as the seller (y). He is 
not, however, ex vi iennini, agent for both parties : whether 
he is so or not will depend upon the facts of the particular 
case (c). Assuming that he is duly authorised by the ven- 
dor, and that the biddings proceed with regularity, the 
proper mode of complying with the re([uir(mients of the 
statute on a public sale of goods to the amount of 10?. or 
Tip^\ards, is for the auctioneer to write down in his sale 
book (which should contain a copy of th(‘ conditions of 
sale), the Christian and surname of the high(^st bidder lis 
purchaser, and also the amount of the purchase-money 
opposite to the lot purcha.s(‘d (o). When the auctioneer, 


{u) Per PafttsoPj J , 17 Q. B. 114. 
(x) See Purrell v. Evans, 1 H. &; C. 
174; 5. C, 6 H. & N. 060. 

{y) Simon v. Motivos, 3 Burr. 1921. 
The auctioneer is clearly agent for the 
vend oar. The assent of both parties is, 
however, necessary to make the con- 
tract binding ; assent is signihefi on the 
jMirt of the seller by knocking down 
the hammer; on the port of the pur- 
chaser by bidding. But it seems that 
A bidder has a locus poenitentim, and 
may retract his bidding before the 


hammer falls : Payne v. Cave, 3 T. R, 
148, 149 ; and, on the other hand, the 
owner of the chattel put up for sale 
may at any time More the contract is 
complete revoke the auctioneer’s autho- 
rity : Judgm., Warlow v. Harmon, 1 
E. k E. 317- 

(z) Jiartlett v. Purnell, 4 Ad. fc E. 
792. 

(a) See Ktn worthy v. Schofield, 2 B. 
k C. 945 ; Hinde v. Whitekome, 7 
East, 558, 568 j Roots t. Lord Dormer, 
4 B- & Ad. 77 ; 4 C. B. 645 (a). 
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or his clerk (6) acting under his direction, thus signs for 
the purchaser, the Statute of Frauds will be satisfied, be- 
cause there will thus have been made a note or memoran- 
dum in writing ” of the bargain,” signed by the lawfully 
authorised agent of the vendee. The aut hority to sig n 
being in deed expressly^ giv^_or si gnified on behalf of th e 
purchaser by bidding (e). 

It is clear th a t, in the c a se just p u t, the contract bet ween 
the vendor and vendec^c^the goods, constituted by the con« 
ditions of sale and description of the l ot, cannot at the tim e 
of sale be vaiied by any oral stotem^t of jthe . auctioneer 
If any alteration be required in the conditions or particulars . 
such alteration should be made in writing before the sale o f 
the lot in question has commenced . In general, moreover, as 
soon as the sale by auction has taken place, and the deposit- 
money has been paid, the authority of the auctioneer is at an 
end ; and if goods sent for public sale are not sold, or if 
there be any alteration in the conditions after the property is 
knocked down, the sale ought to be treated as one by private 
contract, and a written agreement should be prepared ac- 
cordingly, and signed by the principals themselves (e). “No 
doubt ,’' remarks Pollock, C. B., in Metes v. Carr ( f), “ an 
aucti oneer at the sale is jige nt for b oth seller and buyer so as 
to bind th em by h is signature; but the moment tlie sale is 
over tl^same^jmnciple does not a pply, and the auctioneer 
is no longer the agent of both parties but of the seller only ; 
and the signature of the seller or his agent cannot bind the 
buyer.’^ ~ 

An auctioneer, it should be observed, is entitled to sue for 


{h) Bird V. Boulter, 4 B. & Ad. 
443. See QoaheU v. Archer, 2 Ad. & 
E. 600. 

(c) Etumerson v. IleeUs, 2 Taunt. 
88, 48 ; White v. Proctor, 4 Taunt. 
209 ; supra, n. (y). 

{d) Shelton v. Livius, 2 Cr & J, 


411 ; explained and distin^ished in 
Edni Y. Blake, 13 M. A W. 614, 
617. 

(e) Stakes y. OiJee, 6 M. A W. 645, 
651; Story on Agency, 4th ed., pp. 
128-9. 

(/) 1 H. & N. 484, 488. 
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the price of goods sold by him in the course of his busipess , 
because not only is be privy to t he cont ract of sale, but 
has a special proper t y in the subject - matter of it (g). Now, 
it has been held, that one of the parties to a sale of goods 
of the price of lOZ. or upwards, cannot act as agent for the 
other party, so as to bind him under the statute by signing 
for him a memorandum of the sale (Ji) : the auctioneer, 
therefore, when plaintiff in an action for the price of goods 
sold by him at auction, will be precluded from availing 
himself of his signature in his sale book of the defendant’s 
name as a compliance with the Statute of Frauds (/) ; 
though, if the signature in question were entered in the sale 
book by the auctioneers clerk, that would be sufficient (I'). 
signature Another agent commonlv concerned in the sale of goods, 
and laii^ffuliy authorised to bind his princijml undtu* the 
17th section of the Statute i>f Frauds, is a brok(T {!), who 
may be defined to be an agent emjdoyed to make bargains 
and contracts between third ]>ei*son.s in matters of trade, com- 
merce, or navigation, for a pecuniary^ compensation, called 
* brokerage ’ or ‘ commission/ 

A broker, who a c ts as well for tlie vendor as for the pur - 
chaser of “ goods, wares, or merchandises,” may undoubt edly 
bind either of bis princi|x ils b y signing a note or memo- 
randum in ^^Titing ” of the bargain concluded bet^\een th em, 
a s required by the statute (w). Difficulty may, however, be 


(ff) Williams r. Millington^ 1 H. 
BU. 81 ; per Park, J., Coppin t, 
WaOter, 7 Taunt. 241 ; per Lord 
Ahmgtr^ C. B., 5 M. & W. 050 ; Davis 
T. Danki, 3 Exch. 435, 437 ; Taplin 
T. Flarenct, 10 C. B. 744, 764. 

(h) Orakam t. Mxuson, 5 Bing. N. 
0. 608; Graham r. Prettcell, 3 M. k 
€hr. 868 ; WriylU r, Dannak, 2 Camp. 
203. 

(») Farehrother r. Simmons, 6 B. A 
AU. 833. 


(l) Btrd T. Boulter, 4 B. A Ad. 
443. 

{1) Burler r. Cammeyer, 1 E«p. 
105 ; Jiindt v Whttehousf, 7 Kaat, 
569. 

A brijker cannot, however, without 
the conavut of his principal, delegate 
hi« authority ; for, dehgaU potestas 
non potest detegari : Henderson r, 
BamewaU, 1 Y. & J. 387 ; Lag. Max., 
4tb fd., 806. 

(m) Rucker v. Cammeyer, 1 Kip. 
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felt in detemining what constitutes the contract between 
the parties (n), and what is a note or memorandum of it 
sufficient within the statute. 

To explain this matter satisfactorily, let us refer to the 
practice of sharebrokers and stockbrokers in the city of 
London (o). When a contract of sale is there made through 
the medium of a broker, the broker is bound to enter in his 
book (p), and sign the contract ; and, if he does so, the entry 
thus made by him will constitute the contract binding on 
the parties, for, being authorised by the one party to sell, 
and by the other to buy, in the terms of the contract — 
when the broker lias reduced it into writing and signed 
it as their common agent, it binds them both according to 
the Statute of Frauds, as if both had signed it ^v^th their 
own hands. 

Such is the duty of the broker, and it is further the 
practice for him to send what are called the bought and sold 
notes to his principals — the bought note to the buyer, and 
the sold note to the seller — by way of intimating that he 
has acted upon their in.structions. Sometimes, however, or 
rather as it would seem very frequently, the broker omits to 
enter or sign any contract in his book, but contents himself 
with sending to his clients the bought and sold notes in the 
manner just mentioned If these notes agree, they are 
held, and justly, to constitute a binding contract, suflScient 
within the Statute of Frauds ; but if there be any material 
variance between them, the case of Skveivrigkt v. Archi- 
bald {q), shows us that they are iMh nullities, and that, in 


105 ; Chapman v. PaHt-iclgt, 5 Id. 
256. See PiUs t. Beckett, 13 M. A 
W. 743. 

(») See Moore v. Campbell, 10 
E^cb. 323. 

(o) See Smith t. Lindo, 4 C, B,, 
N. a, 395 ; S, C, 5 Id. 587. A 
broker who signa the contract in that 


character may, by rirtue of a local 
usage, incur liability upon it as princi- 
pal : Ilumfrey v. Dale, 7 E. & B. 266 ; 
S. C, (in Error), E. B. A E. 1004, 
cited post, Chap. 4. 

(/)) See Bufisell on Factors, pp. 46, 
845. 

(}) 17 Q, B. 108 (where the oases 
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this case consequently, there is, in the absence of part 
payment and part acceptance, no binding contract at all 
between the parties upon which an action could be brought. 
For contracting parties must consent ad idem ; and where 
the terms of the two notes differ, there can be no reason 
why faith should be given to the one rather than to the 
other (7*). 

It may seem almost superfluous to cite an then ties in 
addition to those specified in the preceding pages {»)y wdth a 
view to showing that a wiatten contract falling within the 
operation of tlie 4th or of the 17th section of the Statute of 
Frauds, cannot be varied by a subsecjiient oral agreement 
between the contracting parties. Two well-considered cases, 
further illustrating the rule of evidence in question, may, 
however, here conveniently be mentioned, as being in prin- 
ciple generally apjdicable where the statute law rt‘<|uin*s that 
a contract shall be in Acting. The cases alluded to are 
G(m V. Lord Xugeni (/), decided under sect. 4, and Mar- 
shall Lynn {v), decided under sect. 17 of the Act above 
mentione<l. 

In Goss V. Ijord Kvgent the facts were these : — By an 
agreement in writing the plaintiff* contract(‘d to s(dl to the 
defendant several lots of land, and to make a gcHnl title 
thereto ; and tlie deposit-money was paid in jairsuance of 
this agreement by the defendant; it was, however, after- 
wards discovered thiit a gm^l title could not ho ma<le to one 
small lot included in the sale ; but the defendant said ho 
would acce})t the title notwithstanding this defect; and 
possession of the whole was gi\en uj) to him. On delivery 


are reviewed) ; per Parhe^ B., Mo<yrt prevent the former from «uing on the 

T. Ccuv^pbell^ 10 hxeb. 330, See True^ contnu^t . MoUcU v. Wackerbarth^ 5 

auiw T« JjodcTy 11 AiL & £. 589, cited C. B. 181. 
poit^ Cbap. 4. (t) Ante, pp. 377, 389. 

(r) A Butterial alteration in ibe sold (0 5 B. A Ad. 58. 
jKOto guuie bj ibe bnjer withont the (ti) 6 M. A W. 109. 
haowMgt €fr eonseai of the seller will 
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of the abstract of title by the vendor, the defendant’s 
solicitor nevertheless objected to the title so far as regarded 
tlio small lot above mentioned, and the defendant refused 
to complete the purchase. An action having been brought 
by the vendor to recover the unpaid residue of the purchase- 
money, it was objected that oral evidence of a waiver by the 
defendant of his right to have a good title as to the small 
lot was not admissible, inasmuch as the Statute of Frauds 
required the whole agreement between the contracting 
parties to be in writing. And of this opinion was the. 
Court in banc, Lord Denman remarking that the object| 
of the statute was to exclude all oral evidence as to con- 
tracts for the sale of land, and to require that any such 
contract when sought to be enforced should be proved by * 
writing only (x). His Lordship further observed, that in the 
case before the Court the contract sought to be enforced 
was not in tnith the written agreement, but a new contract 
entered into by the parties, which it was proposed to prove 
partly by the original written agreement, and partly by the 
subsequent verbal agreement ; so that the contract put in 
evidence to support the action was not entirely in ^vriting(2/) 
In this case an opinion was however intimated by the Court, 
that a writteui contract concerni ng the sale of land may be 
wholly ivaived and alxindoned by a sulxsequ ent oral agree- 
ment, so prevent either par ty from rec overing upon tEe 
contract w hich was in wrhing (z). 

In Marshall v. Lynn ((?), it appeared that the defendant 
had entered into a written contract for the purchase of 
potatoes, the price whereof exceeded lOi., from the plaintiff, 
to be shipped on board a vessel named in the contract, when 
she should next anive at the port of W. An alteration in 

(x) See also, per JfaitZe, J., ante, k E. 61, 74. 

p. 407, n. (p). (,) Judgm., 5 B. A Ad. 66. See 

(y) Acc. StweeU r. Robinsm, 8 Kng. Earvey t. Orahham, 5 Ad, kR 74. 

N. C. 928 ; Harvey v. Orahham, 6 Ad. (a) 6 H. A W. 108. 
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regard to the time of shipping the potatoes was afterwards 
agreed to verbally by the parties ; and, in an action against 
the purchaser for not accepting them according to his con- 
ti*act, the point to be decided was, whether such alteration 
by parol of the Avritten contract was binding . The Court o f 
Exchequer held that it was not s^>, — that the same rule must 
prevail as to the construction of the I7th section as had, in 
Goss V. Lord Nugent (?>), prevailed in regard to the constnic- 
tion of the 4th section of the Statute of Frauds ; tliat, if the 
original written contract required by eitlier of those sections 
be varied, and a new contract as to any of its terms be sub- 
stituted in the place of it, that new contract cannot be 
enforced in law unless it also be in writing (c). It seems , 
h owever, that the rule in (juestion, whereb y contracts in 
writing are not allowed to ho subsequently varied by parol, 
applies only where the j)art iciilar contract is t^equired by laxo 
t o be in yvriting (d). 

Besides the Statute of Frauds, there are various enact- 
ments wliich, to authenticate transactions specified therein, 
require that wTiting shall l>e uscmI ; of these, Lord Tenter- 
dens Act (9 Geo. 4, c. 14) has for the common law prac- 
titioner peculiar and obvious irap>rtance, n^lating, as it does, 
to matters which are constantly falling under his notice. Of 
this Act, two sections (ss. 6 (e) and 7 (/) ) have l)een already 
sufficiently considered ; and other clauses of the Act in 
question, particularly sects. 1 and o, which concern respc^c- 
tively promises to bar the Statute of Limititions (21 Jac. l,c. 
16) (j7), and promises by adults to })ay debts contracted during 

(d) See also Har^reavti v. Par$<m$^ (d) Per }fauU^ J., Pontifexr. IPt/- 

18 M. A W. 661, 668 ; Home r. kinsr/n^ 2 C. B. 861 ; ante, p. 374. 

Win^ld^ 3 Scott, N. R., 340. (e) Ante, p. 388. 

{c) Jadgm., 6 M. A W. 117 ; Sttad (/) Ante, p. 408. 

T. Dawber, 10 Ad. A £. 67 ; Moore ▼. (p) Ante, p. 188. 

CamjpheU, 10 Exeb. 823, 832. 
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infancy (A), will hereafter be specially adverted to. I shall 
now, accordingly, without further inquiry as to written con- 
tracts in particular, conclude this chapter with some remarks 
respecting simple contracts generally — oral or written — the 
object immediately in view being to contrast a simple with a 
special contract, regard being had to the leading charac- 
teristics of either. I shall also specify some few cases, in 
each of which our law requires that the contract entered 
into between parties shall be under seal 
Now, on reference to p. 270, it will be seen that a specialty 
works a merger ; operates by way of estoppel ; requires no 
consideration to support it : will in some cases bind the heir 
of the covenantor or obligor ; and can only be discharged by 
an instrument under seal (i) or by the judgment of a Court 
of competent authority or by statute. A simple contract on 
the other hand, which fills the lowest rank amongst obliga- 
tions recognised in law, cannot, it is obvious, work a merger ; 
although it may operate as an admission, it does not, except 
in some peculiar cases (fc), act by way of estoppel A 


(A) Post, Chap. 5, s. 2. 

(/) See Judgm., Frazer v. Jordan, 
8 E. & B. 309. 

(A) For instance, a tenant is said to 
be “ estopped” from denying his land- 
lord’s title. (See Judgra., 

V. Irvmg, 4 U. & N. 764-5 ; S, C., 6 
Id. 135). Delaney t. Fox, 2 C. B., 
N. S., 768 ; Watson v. Lane, 11 Kxch. 
769 ; per Wilde, B., Duke t. Ashhy, 
7 H. A N. 602. An agent is not per- 
mitted to dispute the title of his prin- 
cipal in the subject-matter of the agency. 
(Story on Agency, 4th ed., p. 272.) And 
the doctrine of estoppel has also some 
application in regard to bills of exchange 
and promissory notes. (Post, Chap. 3.) 
See Reg, v. Etans, 8 E. A B. 868. 

(I) See Cannam v. Farmer, 3 Bxch. 
698 ; Bartlett v. Wells, 1 B. A S. 836, 
and cases there cited ; Graves t. Key, 


3 B. A Ad. 813 (which shows that a 
receipt not under seal is an adiniasion 
only). 

“The acts in pais, which bind par- 
ties hy way of estoppel, are but few, 
and are pointed out by Lord Coke (Co. 
Litt. 352. a.) They are all acts which 
auciently really were, and in contem- 
plation of law have always continued 
to be, acts of notoriety not less ^^nnal 
and solemn than the execution of a 
deed, such as livery, entry, acceptance 
of an estate, and the like. Whether a 
party had or had not concurred in an 
act of this sort was deemed a matter 
which there oonid be no difficulty in 
ascertaining, and then the legal conse- 
quences followed.” (Jadgm*» v. 
Reed, 13 M. A W. 309, cited NiekeUs 
T. Athertons, 10 Q. B. 949.) 

Other instances of estoppel in pais 


\ specialty 
contrasted 
with a sim- 
ple contract. 
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simple contract does (usually {m) ) require a consideration to 
support it {n) ; it will, as already stated (o), and as we shall 
hereafter see at greater length, bind the persotuil not the 
real — representative of the contractor. An executory con- 
tract not under seal may (even, as it seems, when required 
to be in writing by statute), be disclnrrged by parol before 
breach (p). 

'' It is competent,” says Parke^ B., in a recent case (7), 
'' for both parties to an ex(^cidory contract, by mutual agree- 
ment, without any sati.sfaction, to discharge the obligation of 
that contract.” But the leai*neil Judge proceeds to remark, 
that " an executed contract cannot be discharged, except by 
release under seal, or by performance of the obligation, as by 
payment, where the obligation is to be jKuformed by pay- 
ment ” (r). Leave and license cannot be pleachnl to a d(*cla- 
ration charging a breach of contract, the j»lea must allege an 
exoneration or discliargc^ (s). 

To an action for breach of contract, “ accord and satisfac- 
tion,” if properly pleadi'd, will al.so afford a good ground of 
defence (/)• Thougli, “ it is clear if the claim be a liquidated 
and ascertained sum, payment of part cannot be safis/taiiou 
of the whole, although it may, under certain circumstiinces, 
be evidence of a gift of tlie remainder. But the gift ( J a 
thing of uncertain value may be a satisfaction of any sum 


will be adverted to in Book III. of this 
work. See also WaUcr v. Drake- 
fordf 1 E. & B. 749; Andrewt v. 
Hailti, 2 E. & B. 349, 353 ; Doe d. 
Croft T. Tidbunj, 14 C. B. 304, 324 ; 
Tailor T. Be$t, 14 C. B. 487 ; Dun- 
ttan T. Paterean, 2 C. B., N. S., 495; 
Winihington r. Sudiov^ 2 B. k 8. 50P, 
619. Bstoppeli bind {jarties and privies 
onljt not stfUDgen : Richards t. John- 
Mtonf 4 H. & N. 660. 

(m) See post* Chap. 8. 

(n) Ante, pp. 807, 316. 

( 0 ) Ante, p. 296. 


(/)) See Taylor v. Hilary^ 1 Or. M. 
&R 741.* 

iq) Foster v. Dawher^ 6 Kxoli. 851. 
King v. (hllett^ 7 M. & W. 55, is im- 
portant with rpA>rence to the point here 
adverted to. Sec alw> Harris r. Carter^ 
3 K. A B. 559 ; Daris v. Bomford^ 6 
H. k N. 245. 

(r) Posler ▼. Dareher^ enpra. 

(s) DiMsm ▼. Espit, 2 H. A N. 79. 
(0 A vetted right of action can onlj 

be got rid of bj a releate or an aooord 
and Natiifadrioa : per WHliamSf J., 
Cook V. lAettr, 18 C. B., N. 8., 587-8* 
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due on a simple contract. If the contract be by bond or 
covenant, it can be determined only by something of an 
equal or higher nature (u) ; but upon a mere simple con- 
tract it is clear, that the debtor may give anything of in- 
ferior value in satisfaction of the sum due, provided it be 
not part of the sum itself for if the creditor had the 
money itself, he might buy with it a thing of however in- 
ferior value, and that contract would be good ; so he may 
accept the same thing in satisfaction of the whole sum, and 
that contract is good ” {x). 

The reason why, as just stated, part payment cannot be 
pleaded in satisfaction of a debt, is thus explained in the case 
of Sihree v. Trii>]} above cited : It is undoubtedly true 
that payment of a portion of a liquidated demand, in the same 
manner as the whole liquidated demand ought to be paid, is 
'payment only in part, because it is not one bargain but two, 
viz., payment of part, and an agi’eement 'iviihoiit considera- 
tion to give up the residue.'' ‘‘ But, if you substitute for a 
sum of money a piece of paper or a stick of sealing-wax it 
is different, and the bargain may be carried out in its full 
integrity. A man may give in satisfaction of a debt of 100?. 
a horse of the value of oL, but not o?." If, however, the 
time or place of payment of the money given in satisfaction 
be different from that of the debt due, the smaller sum may 
be a satisfaction of the larger, ex. gr., ‘‘ if, for money, vou 
give a negotiable security, you pay it in a different way ; the 
security may be worth more or less, it is of uncertain 

(w) Ante, p. 297. Wihon v. Brad- k W. 752. See Ga4d:ai t. Sktnt, 14 
dyll, 9 Exch. 718; Bippinykali t. Q. B. 664; Thame r. Boatt, 12 Q. B. 
Lloyd, 6 B. & Ad, 742 ; cited per 808; Beaumont y, Grtalkead, 2 C. B, 
Bramwelly B., Kirk y. Gibbs, 1 H. & 494 ; Goodwin t. Cremer, 18 Q. B. 

N- 814. 767 ; Cook y. Hopemdl, 11 Kxch. 555. 

{x) Per Parks, B., Sihrtt y. Tripp, PinneCs eaee, 5 Hep. 117, which 
15 M. k W. 83-4, where Cumber y. wms an action of debt npon a bond. 
Wame, Stra. 426, is obserYed upon; is a leading authoritj on the above 
Grimley v. Parker, 8 Exch. 610, Ibl- subject, 
lowing TodtersaU v. Parkimon, 16 M. 



430 


SIMPLE CONTRACT — HOW DISCHARGED. 


value ** {y), and may therefore, in law, be an equivalent for a 
larger amount actually due. 

The withdrawal by defendant of a plea of infancy has been 
held to be a suflScient consideration for an agreement by the 
plaintiff to accept a smaller in satisfaction of a larger sum (0). 
And by way of furtlier illustrating this subject, since the 
decision in Good v. Checsm^ui (a), “ the law,” says Williama, 
J., in Boyd v. Hind (i), “ has been regarded as settled, that 
a composition agreement by several creditors, although by 
parol so as to be incapa])le of o]>erating as a release, and 
althougli imexeouted so as not to amount in strictness to a 
satisfaction, will be a good answer to an action by a creditor 
for his original debt if he accepted the new agreement in 
satisfaction thereof ; and that for such an agreement, there 
is a good consideration to each cnnlitor, the undertaking 
of the other compf»unding creditors to give up a pait of their 
claim. But no such agreement can operate as a defence if 
ma^ie merely l>etwecn the debtor and a single creditor ; the 
other creditors or some of them must also join in the agree- 
ment with the debtor, and with each otlier, for otherwise it 
would be a bare contract to accept a less sum in satisfaction 
of a greater, whicli would l>e ui valid ]>y ro«ason of want of 
considei-atioii for rcbnquisliing the residue.” 

Thus much as to the mode of discharging a parol contract 
at common law; and now, a.ssuming that the characteristics 
of a contract, spi^cial or simple, liave been sufficiently exhi- 
bited, one question which may reasonably lx? supposed to have 
suggested itself yet remains to b<* answered : is a deed, un- 
der any, and if so, under wliat circumstances, indispensable to 
the validity of a transaction by our law ? Without attempting 

(y) Per AldtrMJt^ B., ^hrtt ▼. eaiieit, eapra, n. (rt 

Tripp, U M. & W. as (where the (z) Coojier r. Parixr, 14 C. B. 118; 

oasei Are oollected); per Parke, B., S. C., 15 0. B. S22. 

CwrlewU ▼. Clark, 3 Exch. 37S. See (a) 2 B. A Aid. 32S. 

•lio ZyrA t. AvU, cited Ante, p. 317 ; (t) 1 U. A N. 938, 917. 

Jom €9 T. Samkin*, 6 C, B, 142 ; and 
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fully to answer this question, I may observe, that there are 
certain transactions which at common law, and certain other 
transactions which by statute, are required to be evidenced 
by deed. At common law, no incorporeal right or heredita- 
ment can Ikj created or transferred otherwise than by deed : 
such a right is said to lie in (jra'itt and not in livery (c), and 
to pass by the mere delivering of the deed of grant or of 
assignment ; a right of common, for instance, which is a 
profit a prendre, or a right of way, wliich is an easement or 
right in nature of an easement, cannot be granted or con- 
veyed in fee simple, for life, or for years, without a deed 
An auctioneer, accordingly, who is employed under a parol 
agreement to sell goods upon the premises of a third party, 
has no such interest in the goods as will make the license 
given him to enter upon the premises for the purpose of 
selling them irrevocable {e) ; and a license to an outgoing 
tenant to re-enter upon the demised premises in order to 
take away fixtures left there, will not, unless under seal, be a 
valid grant of sucli privilege as against an incoming tenant 
who was not party to the license (/). Again, at common 
law, an authority to an agent to execute a deed for liis prin- 

(c) Incorporeal property is 80 Wined corporeal hereditament “shall, as re- 
becuuse it has no corpus^ and is not gards the conveyance of the immediate 
tangible or visible, but exists only in freehold thereof, be deemed to lie ia . 
legal contemplation. It may indeed grant as well as in livery.'* 

produce something substantial and (d) Wood v, LeadbUler^ 13 M. & W. 

beneficial to the owner, as in the in- 838 (which is a leading case upon this 

stance of the right to tithes; but, subject); Adams v. And rrtrs, 15 Q. B. 

being incapable of actual possession, 284, 296 ; v. 6 Ad. 

and passing by the mere deed of grant, & E. 824 ; S, ( 7 ., 2 Ad. A B. 696 ; 

it is therefore said to lie in grant. The Thomas v. Frtdricls^ 10 Q. B, 775 ; 

possession of corporeal property on the Williams v. Morris, 8 M. A W. 488. 
other hand, ex. gr., houses and land, is. See Smart v. Jones, 15 C. B., N. S , 
capable of actual and visible delivery 717. 

and transfer, and is therefore said to («) Taplim v. Florence, 10 C. B, 
lie in livery (meaning delivery of seisin 744. 

or possession) : Chitt. Gen. Pr., voL 1, (/) v. Henderson, 17 Q. B, 

P- 208. 574 . Leader v. Homewood, 5 C. 

By stat. 8 A 9 Viet c. 106, s, 2, s B., N. S., 546. 
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cipal must itself be under seal (g). A corporation must m 
general contract by deed (h). A gift of a chattel inter vivoB, 
if not perfected by delivery, must be evidenced by deed (i). 
And a mere verbal gift of a chattel to a person in whose pos- 
session it is does not pass any property in the chattel to the 
donee (k), By the law of England,” says Lord Tenter^ 
den (1), “ in order to transfer property by gift, there must 
either be a deed or instrument of gift (m), or there must be 
an actual delivery of the thing to the donee.” 

Deed— when Under the statute law, the transfer of certain kinds of 

required by 

statute property is expressly required to be by deed. For instance, 
the Real Property Amendment Act (8 & 9 Viet. c. 106) pro- 
vides (s. 3), that a feoffment (unless made under a custom by 
an infant) shall be void at law if not evidenced by deed — 
that a exchange (except of copyholds), or lease 

required by law to be in writing, an assignment of a chattel 
interest (not being copyhold), or a surrender in writing of 
an interest in any hereditament not being a copyhold and 
not being an interest which might by law have been created 
without writing, shall also be void at law unless made by 


ig) Harrison v. Jackson, 7 T. R. 
207, 210 ; WiUcs v. Back, 2 East, 142 ; 
Berkeley v. Hardy, 5 B. & C. 355 ; 
Judgm., Hunter v. Parker, 7 M. & W, 
343. 

(h) Post, Chap. 5, s. 1. 

(t) Irons V. Smallpiece, 2 B. & Aid. 

551. A chattel may be mortgaged by 
parol : Flory v. Denny, 7 Exch. 681. 
See Barton v. Gainer, 3 H. & N. 387. 

(k) Shower v. Pilek, 4 Exch. 478. 

(l) Irons T. Smallpiece, 2 B. & Aid. 

552. See Congreve v. Evetts, 10 Exch. 
298 ; Baker v. Gray, 17 C. B. 462. 

(m) The expression here attributed to 
the learned Judge seems to imply that 
the assignment of a chattel may be 
effected by an instrament not under 
seal — a propoeition unsustainable by 
the antborities: see, per Maule, J., 


Lunn V, Thornton, 1 C. B. 381-2, and 
Note by Serjt. Manning, Id. 381 (d). 
In Quids V. Harrison, 10 Exch. 576, 
Parke, B., observes, “ It has been held 
that a gift is not binding unless it be 
by deed, or the subject of the gift be 
actually delivered ; but if the point 
were res nova it would perhaps be 
decided differently.” The decision in 
Lunn V. Thornton, supra (recognised in 
Hope V. Ilayley, 5 E. & B. 846) is 
founded on the maxim, Nemo dat qui 
non babet : ” per WUles, J., CkideU 
•V. Galsworthy, 6 C. B., N. S., 478. 
See Carr v. Allatt, 27 L. J., Ex., 885. 
As to the effect of a grant of a chattel 
by deed, see further, Siggera v. 

5 E. A fi. 367 ; Reeve v. Whiimort, 38 
L. J., Chanc., 68 ; S. C., 82 Id. 497. 



DEED— WHEN REQUIRED BY STATUTE. 


433 


de^t (n). So under the Merchant Shipping Act (17 & 18 
Viot. c. 104), s. 55 (o), the transfer of any registered ship, or 
any share therein, to a person qualified to be owner of a 
British ship, is to be effected by bill of sale or instrument 
v/nder seal, in the form given in the Schedule to the Act. 
And the statute in question likewise contains provisions (ss. 
66, 73) regulating the mode of mortgaging a ship or any 
Bhaa*e therein, and of making a transfer of such mortgage, 
for either of which purposes a deed is expressly rendered 
i^ecessary. 

It would be of little use, even did space permit, to enume* 
rate the various contracts, to the validity of which a deed or 
a writing not under seal is rendered necessary by the statute 
law. When difficulty arises in regard to any contract or 
transaction regulated by statute, such difficulty must be 
solved by reference to the precise words of the Legislature 
applicable to the particular case ; and general principles 
cannot, it is obvious, be deduced from special and arbitrary 
enactments. Upon this part of the subject, therefore, nothing 
fui’ther will here be said ; and, in the ensuing Chapter, I 
shall proceed to speak of certain contracts required to be in 
wilting by the Law Merchant (p). 


(n) See Shelf. Real Prop. State., 7th 
ed., pp. 619, 620. 

(o) As to which fiee hfande and P. 
on Kerch. Shipp., 2ad ed., p. 21, 
n. (e). 

(j») In the preceding Chapter no re- 


ferenoe has been made to the Stamp 
Acts. Where any doubt occurs in le- 
gard to the necessity for a stamp or its 
amount, Mr. Tilsley’s Treatise upon 
the Stamp Laws, with the Supplements 
thereto, may safely be consulted. 


F F 
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CHAPTER III. 

NEGOTIABLE INSTRUMENTS (a). 

Negotiabto The term ' negotiable instrument ’ will here be used to 

instrument . . « . 

-whAt Signify an instrument which may be transferred by assign- 
ment from one person to another, so as to vest a legal title 
to the property represented or secured by it and a right of 
action directly founded upon it in the transferee (6). 

Every 'negotiable' instrument, accordingly, presents an 
exception to that general rule of our common law, which 
says, that ' chases in action ' shall not be assignable (c). In 
order to understand the meaning and scope of this rule, some 
few remarks arc necessary. 

Chose in In the first place, then, Tvhat is a ' chose in action * ? This 

action— 

que'stion may be answered by reference to the Termes de la 
I Ley (d!), where we read that a chose in action " is where a 
man hath cause or may bring an action for some duty due to 
him/' as an action of debt upon an obligation, an action of 


(a) An eleiiientnT7 view merely has 
in this chapter been attempted of the 
subject above specified. The author 
has contented himself with exhibiting 
a brief outline of the law applicable to 
it, and with pointing out from a multi' 
tude of cases those to which the atten- 
tion of the student should $p6cicUly be 
directed. 

(h) See Webst. Diet, ad verb. Ne- 
gotiable.’* 

(c) Id Livertnidge v. Broadheni^ 4 
H. k N. 610, Martin^ B., specifies 
“two leg^ principles” which “have 
never been departed from. One is that, 


at common law, a debt cannot be as- 
signed so as to give the assignee a right 
to sue for it in bis own name, except in 
the case of a negotiable instrument.” 
The other principle is, ‘Hhat a bare pro- 
mise cannot be the foundation of an 
action— ex nudo pacto non oritur actio.” 
Again, in Noble v. National Discount 
Co.j 6 n. & N. 228, Bramvjellf B., 
observes, ' ‘ There is no doubt as to the 
law, that if one person is indebted to 
another he cannot become under an ob- 
ligation to a third party wit hout tba 
^cement of all three .” 

Ei 1708, p.l21. 
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covenant, of trespass, or the like; and, indeed, wherever a 
thing is not in possession^ but where, for recovery of it, a 
man is driven to his action (and consequently enjoys a right 
merely), such thing is called a chose in action. 

Now, it is to be observed, that, by an ancient maxim of 
the common law, a chose in action cannot be granted or 
transfe rred to a strang er, so as to enable the transferee to sue 
u pon it at la w (<?). The policy of our law being, that main- 
tenance, suppression of right, and stirring up of suits may 
thus be avoided ; nothing in action or entry, says Sir K 
Coke (/), can be granted over, for so, under colour thereof, 
pretended titles might be granted to great men, whereby rights 
might be trodden down and the weak oppressed, which the 
common law forbiddeth/’ 

The rule which forbids the assignment of a chose in action 
applies generally as well to specialties as to simple contracts. 
Our law, observes a modern writer (gf), ‘‘ will not permit a 
person not privy to a contract to found a legal claim or 
remedy thereon in his own name by assignment from the 
party w'ith whom the obligation was entered into. It will 
not permit a person to become the creditor of another, with- 
out his consent ; and the reason is, not only that there are 
wanting the mutuality and privity Qt) essential to constitute 
a contract, but that oppression and unjust litigation would 
be encouraged, if persons —strangers to the stipulating party 
— (and with whom, perhaps, he would not have contracted) 
could purchase causes of suit, and divest the original creditor 
of his legal right of action '' (i). It is,’’ accordingly, “ a well 


(g) Supra, n. {c), Co. Litt. 266. a. ; 
per MauU^ J., Tempest v. Kilner, 2 
C. B. 308 ; Jones v. CaHer^ 8 Q. B. 
134, with which compare Jones v. i2o- 
hinsoUf 1 Excb. 454. And see, per 
Bullerf J., Master v. Miller ^ 4 T. R. 
340, 841 ; per WilleSf J., BcJfovr ▼. 
Ssa Tire, dte,, Co., 8 G. B., N. S., 


808. 

(/) Co. Litt. 214. a. ; Lampefscase^ 
10 Rep. 48 a. 

ig) Chiu., jun., on Bills, voL 1, 
p. 80. 

{h) Ante, pp. 804, 316. 

(i) It appears to be the dntj of a 
debtor in manj oases, as in debt on 
F r 2 


— not j»8- 
•ignabln. 
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known rule that a bond is not assignable at common law so 
as to enable the assignee to sue upon it in his own name” (k). 
And there is authority for saying that a party cannot make 
an instniment negotiable and not negotiable at the same 
time ” (Z). 

Such being the doctrine of our law, an interesting question 
suggests itself, viz., whether a chose in action, not assignable 
under the Law Merchant or by statute, could, at its original 
creation, be made so by the express contract and intent of 
the parties to it. We may, with reason, conclude, that this 
could not be done (m) ; for, although in general the express 
terms of a contiact constitute the law by which the rights of 
the contracting parties must be regulated, it does not seem 
to be competent for them to attach to their engagements 
qualities not recognised by Imv as inherent in them, any 
more than it is competent to a man capriciously to attach 
conditions to land, which are opposed to the doctrines or 
spirit of our law (>?). It seems to be a true and unimpeach- 
able proposition, that a parol contract, as for the payment 
of money, cannot be endowed with a negotiable quality at 
the mere will of the parties to it, without reference to the 
recognised forms and usage of the Law Merchant ; that a 
deed could not be rendered transferable and negotiable like 
a bill of exchange or an Exchequer bill (o). 

To the rule above stated with reference to the assignment 
of choses in action, certain exceptions have been allowed ; for 
instance, Courts of law were not bold enough to tie up the 


bond, to find ont his creditor, if he be 
within the lealm. This duty would be 
one very diflficult of performance on the 
part of the debtor, if choses in action 
were assignable. Hence, perhaps, one 
reason why such assignments are not 
allowed at common law : Note (a), (5 
C. B. 290. 

(h) Per Mwrtin, B., Young t. 
EugkUi 4 H. & N. 84. Nor is the 


rule stated supra touched on by the 19 
& 20 Viet. c. 97, s. fi. 

(l) Per Crompton, J., Carton ▼. 
Ireland, 25 L. J., Q. B., 114 ; S. €., 
5 E. & B. 765. 

(m) See Dixon v. BoviU, S Macq. 
H. L. Ca. 1 ; Uyhart v. Parker, 4 C. 
B., N. S., 211. 

(n) Ante, p. 9. 

(o) Per Parke, B., 6 M. A W. 216. 
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property of the Crown, or to prevent it from being trans- 
ferred, so that the transferee might sue for it in his own 
name (p). In the event of death, bankruptcy, or marriage, 
an assignment of a right of action may occur. Where a 
covenant runs with land, the right to sue upon it passes from 
assignee to assignee of the term or reversion, though it is 
observable that in this case a peculiar kind of privity — viz., 
that of estate — is created between the parties. Further, 
under particular Acts of Parliament, certain instruments, ex. 
gr. railway bonds (in some cases) ; bail bonds ; and replevin 
bonds, have been made assignable ( 5 '). 

The most important classes of instruments, however, in 
regard to which the technical rule under consideration does 
not hold, are bills of exchange and promissory notes, when 
drawn, made, and indorsed in a manner which will presently 
be pointed out. The instruments just named are, indeed, 
altogether anomalous, and such as the common law, acting 
consistently with its ancient principles, would not sanction. 
They are the creatures of, and owe their origin to, the Law 
Merchant, to mercantile custom gradually recognised and 
reduced to a certain uniform system by the decisions of our 
Courts of justice and, in part, by legislative interference (?'). 

To the Italian merchants, the introduction of bills of 
exchange into use amongst the mercantile community of 
Europe is referable {s), these instruments having been 
known in the 14th century, although, as remarked by an able 
writer (t), the first case relating to them to be foimd in our 

ip) Termes de la Ley (ed. 1708), 60, ss. 5, 22, 27, 35; Young t. 

“Chose in Action;” per Bullet', J., Hughes, 4 H. & N. 76 ; SmitL M. L., 
Master v.' Miller, 4 T. R. 840. Book IF., Chap. 4. 

(q) Broom’s Pract., vol. 1, p. 202 ; (r) Chitt., jitn., on Bills, rol. 1, p. 

Vertue v. Bast A7iglian B. C., 5 Exch. 28. 

280 ; East. Union It. C. v. Cochrane, {$) Roccns, by Ingersoll, preL p. 10. 

9 Exdh. 197. See Thompson v. BeU, {t) By lea on Bills, 8th ed., pref. 

S E. A B. 236 ; Selby v. East Anglian p. 8. 

R. (7., 7 Exch. 63 ; 13 & 14 Viet, c. 
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Reports is Ma/rtin v. Boutc ('w), decided in the Exchequer 
Qhamber, in the first year of James I. 

In the infancy of our commerce^ when its true interests 
were but imperfectly understood, Courts of law seem to have 
been reluctant to give their full effect to bills of exchange, 
and allowed them only between merchants {x ) ; the reluc- 
tance of our Courts to recognise these instruments being 
doubtless manifested in order to discourage innovation, and 
to suppress novelties in derogation of the common law. 

In order to appreciate the extent of the innovation caused 
by the introduction of the instruments in question, we must 
first consider the negotiable quality attaching to a bill of 
exchange, and remember that, if originally made payable to 
order or to bearer, it may in the one case be endorsed, and 
in the other delivered over, so as to vest a right of action* 
upon the bill in any bond fide holder. Nor in such case is 
the express consent of the party primarily liable on the bill 
at all necessary in affirmance of the holder* title. Neither 
is any actual privity between these parties requisite, in order 
to entitle the holder to sue in his own name upon the 
contract. 

Here, then, we have an instance, complete in all respects, 
of the assignment of a chose in action ; and if it be asked 
whence this assignable quality is derived, we answer, origi- 
nally from the usage of merchants, which usage has been 
long sanctioned judicially and by Parliament, so as to form 
at this day a component portion of our common law. 

It is not, however, solely in respect of the (juality just 
adverted to, that a bill of exchange differs from an ordinary 
simple contract. It differs therefrom in another important 
particular, viz., that a consideration for the bill will be pre- 
sumed until the contraiy appear, or at least until suspicion 
has been thrown upon the holder’s title. A defendant 


(u) Cro. Jac. 6. 

{x) Oa$te r, Taylor, Cro. Jac. 806; Bylea on Billa, Sth eU., pref. p. 10. 
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in an action upon a bill is not permitted to call upon the 
plaintiff to prove the consideration which he gave for it, 
unless the defendant can, in the first instance, make out a 
pirimd facie case against the holder and impeach his title, as 
by showing that possession of the bill was obtained by undue 
means, or that the bill had been lost, or was originally 
infected with illegality {y). 

The above being the two principal points in respect of 
which a bill of exchange differs from a written contract not 
negotiable, I will now proceed to examine the nature of this 
instilment, its form, and leading properties. 

A bill of exchange is a writteii order or request by one 
person to another for the of money at a specified 

time, absolutely and at all events (z). A bill of exchange,” 
observes Grose, J. (a), '' is only a tmnsfer of a chose in action 
according to the custom of merchants ; it is an authority to one 
person to pay to another the sum which is due to the first.” 

Let us briefly examine the various parts of the definition 
above given : — 

A bill of exchange must be in writing, for so the usage of 
merchants requires (h), and the statute law now virtually 
enjoins (c). It seems also to be essential to the validity of 
the bill, that it should be addressed, or in some manner 
specifically directed, to the party who is ordered or requested 
to pay, in other words, that it should have a drawer and a 
drawee (cT). A written authority to pay money on account 
of the person giving it will not constitute a valid bill. 


{y) Per PolJocl', C. B,, May t. Sey- 
ler, 2 Exch. ,^G6 ; post. 

( 2 ) See Bay ley on Bills, 6tli ed., 

p. 1. 

(a) Mead v. Young, 4 T. R. 32. 

(b) “A bill of exchange,” says Lord 
Hardwiche, “is a conti'act of a very 
particular nature, depending on the 
custom of merchants, and must be in 
writing:*^ Thomas v. Bishop, Rep, 


temp. Hardw. 2 ; Clajctoyt v. Swift, 
Liitw. 878. See Geary v. Physic, 5 
B. k a 234. 

(c) 19 k 20 Viet. c. 97, a, 6, cited 
post ; 1 & 2 Geo. 4, c. 78, s. 2. 

(d) See Pefo v. Reynolds, 9 Exch. 
410 ; iS. €,, 11 Id. 418, and cases thert> 
cited; Fielder v. Marshall, 9 C. B., 
N. S., 606, 611s Stoessiger r. South 
Eastern R, C,, 3 E. A B. 549. 


Bill of ex- 
change- 
how defined. 
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although it may be evidence of an agreement (e). The 
payee must be a person ascertained, or who is capable of 
being ascertained, at the time the instrument is drawn (/). 
A bill must be for the payment of money. An order for the 
delivery of goods to a third party, although worded in other 
respects like a bill of exchange, could not be declared on as 
such, nor would it have any similar or analogous properties. 
Neither would a written order to pay money and do some 
other act be a good bill {g). 

Again, the amount for which the bill is drawn must be 
made payable absolutely ^ and at all events, for certainty is a 
great object in mercantile instruments. It would perplex 
the commercial transactions of mankind if negotiable securi- 
ties were issued out into the world incumbered with con- 
ditions and contingencies, and if the persons to whom they 
were offered in negotiation were obliged to inquire when 
those uncertain events would probably be reduced to a 
certainty ; and, accordingly, unless they carry their own, 
validity on the face of them, and conform to what is recog- 
nised by mercantile custom, they will not be negotiable Qi). 
In Alexander v. Thomas {i), the bill upon which the plaintiff 
sued was made payable ninety days after sight, or ivhen 
realised ; ’’ and the insertion in the bill of these latter words 
led after verdict to an arrest of judgment, on this short 
ground, — that the bill was made payable on a contingency, 
and was not, consequently, '' a good bill of exchange drawn 
according to the custom of merchants.'’ Such an instrument 
cannot, then, be made payable on a contingency, which may 


(e) Hamilton v. Spottiswoode, 4 

Exch. 200. 

(/) Yate^ V. Noihy 8 C. B., N. S., 
£ 81 . 

{g) Bayley on Bills, 6th ed., p. 10 ; 
Stoiy on Bills, p. 63 ; Martin v. 
ChawrUry^ Sira. 1271 ; Folleit v. 
Moortf 4 Exch. 410; which cases de- 


cide, in regard to promissory notes, 
tLe point alK)ve stated. 

{}() Carlos y. Fancourt, 6 T, R. 486, 
48G. 

(i) 16 Q. B. 333 ; per Cur. Dawlcet 
V. Lord Deloraine, 2 W. Bl. 782. The 
cases upon the above subject are col- 
lected in Story on Bills, ss. 46, 47. 
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never happen ; it must be payable at a time certain, or at 
sight, or at so many days after sight, or at all events on the 
happening of an event which must at some period take place, 
as so many months (by which will be understood calendar 
months (Jc ) ) after the death of A. B. (1). 

Such being the definition of a bill of exchange, it will 
be convenient to observe its ordinary form, which is as 
under : — 

London, 1st January, 1855. 

[Three] months after date [or, On demand, or, 
At sight, or. At [ten] days after sight], pay C. D., or 
order [or, bearer], [or, pay to my order] One Hundi*ed 
Pounds (m). 

“ To Mr. E. F., Merchant, i A. B.'’ 

Park Street, Bristol.’' i 

In the corner of the above instrument is usually written, 
in figures, the amount [lOOi.], for which the bill is pay- 
able (n ) ; and it must be stamped according to the statutory 
scale of duties which may be in force. 

Without pausing in this place to examine minutely the 
requisites of a bill of exchange in regard to form, let us pro- 
ceed to consider its practical use. The use of negotiable 
paper in commercial dealings is well illustrated by Sir W. 
Blackstone in his Commentaries (o), and by Chancellor 


{Ic) Per Littledale, J., Reg. v. Chaw- 
ton, 1 Q. B. 250 ; Bay ley on Bills, 6 th 
ed., p. 244. But, except in the case 
of mercantile instruments, the word 
** month” sigidfies in law a lunar 
month : Id. ibid ; Simpson v. Mar- 
gitson, 11 Q. B. 23. 

{1) Cook T. Colehan, Stra. 1217; 
Storm V. Stirling, 3 E. & B. 333. 

(m) The words for value received,” 
being inoperative, are omitted in the form 
here given. 

Across the bill is written the accept- 
ance thus; ** Accepted K. F.” 


The acceptance of a bill of exchange, 
‘^whether inland or foreign,” must be 
“in writing on such bill, or, if there 
be more than one part of such bill, on 
one of the said j arts, and signed by 
the acceptor or some person duly autho- 
rised by him:” 19 & 20 Viet. c. 97, s. 6. 
As to what is an inland bill, Id. s. 7. 

(n) As to the effect of a variance be- 
tween the amount written in the body 
of the bill and that specified in the 
margin, see Saunderaon v. Piper, 5 
Bing. N. C. 425. 

(o) Vol. 2, p. 46d. 


Form of 
bllL 


Its use in 
mercantila 
transac- 
tions. 
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datioD bill 
—what. 


Kent (p). Let us suppose that B., residing in Liverpool, 
wishes to receive lOOOl., which await his orders in the hands 
of F. at New York. He applies to D., going from Liver- 
pool to New York, to pay him the above amount less the 
usual rate of discount, and to take his draft or bill on F. 
for the lOOOZ., payable at sight. Now, this arrangement 
may, in truth, accommodate both B. and D., for B. receives 
the amount of his debt on transferring it to D., and D. 
carries his money across the Atlantic in the shape of a 
bill of Exchange without danger or risk in the transpor- 
tation, and, on amving at New York, he presents his bill 
to F. and is paid. The bill of exchange operates then in 
this way, that, if accepted, it effects a transfer of the right 
of action as against F. (the party originally indebted) from 
B. to D. 

The illustration thus given by Sir W. Blackstone at once 
introduces to us the three immediate parties to a bill of ex- 
change as originally drawn, and before it has been put in 
circulation, viz., B., the drawer of the bill ; F, the drawee 
and (should he accept the bill) acceptor; D., the payee. 
Of these F. is the party primarily liable at suit of the payee, 
and B. is (\^dth reference to F) to be regarded in the light of 
a surety, and will be liable to D. in case of the non-accep- 
tance or non-payment of the bill by F 

An accornmodation bill — that is, a bill accepted without 
consideration for the convenience of the drawer, and with a 
view to his raising money upon it, or otherwise using it {q) 
— stands indeed on a somewhat peculiar footing, inasmuch as 
in this case there is an implied undertaking on the part of 
the drawer to indemnify the acceptor against claims which 
may be made upon him in respect of the bill ; and upon this 
implied contract of indemnity an action will lie against the 
former of these parties at suit of the latter, if obliged to take 


(p) 3 Kent Com., 10th ed., p. 93. (q) Sec Bylet on Billi, 8th ed., p.880. 
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up the bill (r). Even in the case of an accommodation bill, 
however, the drawer is not primd facie the party to pay it ; 
upon the face of such a bill, the party who is bound to pay is 
the accommodation acceptor («). 

But the use of mercantile instruments, such as are now 
spoken of, would be attended with very limited advantage if 
restricted to the immediate parties to them, i.e., if they were 
devoid of the quality of negotiability, which, in fact, they 
usually possess. This negotiable quality is indeed inherent 
by mercantile custom in bills of exchange when drawn in the 
ordinary form, i.e., where such instrument is stated on the 
face of it to be payable to C. D. or “ bearer,'' or to order " of 
the payee (f), in the former of which cases it will pass like 
a bank note by delivery, whilst in the latter it requires the 
indorsement of the payee to make it negotiable. It here, 
accordingly, becomes necessary to advert to the precise form 
and effect of an indorsement of a bill. 

An indorsement may be in blank or special: if in blank, 
it is effected by the holder merely WTiting his name on the. 
back of the bill ; if special, the indorser names the payee to 
whose order it is to be payable. Now the gi'eat difference 
between these two modes of indorsement is this — that, if the 
payee merely write his name on the back of a bill payable to 
order, i.e., if he indorse it in blank, it thereupon becomes 
payable to any bond fide holder ; whereas, if the payee in- 
dorse the bill specially, i.e., make it payable to “ C. D. or 
order," it will require C. D.'s indorsement, either in blank or 
special, before it become again assignable, so as to convey a 
right of action in respect of it to the next holder {u). 

When a bill of exchange has been indorsed over v, e have 

(r) 2ieech t. Jones, 5 C. B. 696 ; (J) See the form, ante, p. 441. 

Sleigh V. Sleigh, 5 Kxcb. 514 ; Rey^ A bill made payable to C. D., but 

w>lds V. Doyle, 1 M. & Gr. 763 ; not to order” or to ‘‘bearey,** would 
Judgm., 9 C. B. ISl ; Driver v. Bur- not be negotiable, 
ton, 17 Q. B. 989. (u) Cunliffe t. WhUekead, 3 Bing. 

<i) Per Jervis, C. J., 13 C. B. 914. N. C. 828; post, “Indorsement ” 
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two new characters, that of indorser and that of indorsee, 
brought to notice, and we must therefore briefly inquire what 
are the respective rights and liabilities of those parties. 

Now, on the one hand, ** a transfer by indorsement vests 
in the indorsee a right of action against all the parties whose 
names are on the bill in case of default of acceptance or 
payment ” (x) ; and, on the other hand, every indorser of a 
bill is in the nature of a new drawer ^ and is liable to every 
succeeding holder in default of acceptance or pajment by the 
drawee ” {y). The acceptor being still primarily liable upon 
the bill, the drawer and each indorser thereof being collate- 
rally liable to the holder, provided certain steps rendered 
necessary by the law merchant be duly taken by him. 

In order to show what these preliminary steps are and 
what course should be adopted by the holder of a bill when 
it falls due, let us suppose that it is payable to order — that 
it has been accepted and indorsed in proper form — that it 
has come into the holder s hands neither in its inception nor 
during its transfer tainted with illegality or fraud. Imme- 
diately such a bill becomes due — that is, under ordinary cir- 
cumstances, on the fourth day inclusive, or on the third day 
exclusive, of that on which the bill is expressed to be pay- 
able — the holder should present it, or cause it to be pre- 
sented, for payment to the acceptor. If on presentment the 
bill be refused payment, then notice of dishorwur should be 
given to every party (other than the acceptor) whose name 
appears upon the bill, and against whom the holder may wish 
to secure a remedy. 

So essential, indeed, are presentment and notice of dis- 
honour to the success of an action against any party to the 
bill intermediate between the holder and the acceptor, that 
such action will in general fail if either of the preliminary 
steps just specified has been omitted, t.e., if the bill has not 


{x) B^Ies on Bills, 8th ed., p. 1 12. 


iy) Id, p. IZ9, 
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been presented for payment on the day when it became dne, 
or if proper notice of dishonour has not been given. 

From what has just been said, it will be seen in how dif- 
ferent a position relatively to the holder stands the acceptor 
of a bill (drawn and accepted according to the form given at 
p. 441) from that in which’ any intermediate party to it is 
placed ; for the engagement entered into by the acceptor is 
to pay the bill at maturity, or at any time after maturity, 
until his liability may have become barred by the Statute of 
Limitations. The acceptor, therefore, will not be discharged 
by non-presentment of the bill when due (z) ; nor, of course, 
can he require notice of dishonour (a). 

In the elaborate judgment delivered by the Court of Com- 
mon Pleas in Jones^ v. Broadhurst (6), the legal relation 
subsisting between the parties to a bill is fully commented 
on and explained. It is to be observed, the Court there 
remark, that the drawer and acceptor are parties to the same 
instrument as contractors with each other, and not as joint- 
contractors with a third person ; and that by the indorsement 
of the bill independent and different contracts arise on the 
respective parts of the drawer and the acceptor with the 
indorsees. The acceptor is primarily ^ and absolutel y liable 
to pay the bill according to its tenor. The drawer is liable 
onl y upon t he contingencies of ^e acceptors or drawee's 


(z) person who accepts a bill of 
lexcbange^or makes a promissory note 
Jpayable on a given day is liable to pay 
it when that day arrives, althoagh no 
I demand is made. He must be aware 
of the contract which he has entered 
into ; and he has no right to say that 
I he is taken by surprise, for he is bound 
to provide for payment on the day when 
the bill becomes due : ” per Ckannell, 
B., McUtby V, Murrell^ 5 H. A N. 
828. 

(a) In Htylyn v. Adamzon^ 2 Burr. 
669, the question was solemnly debated, 


whether, in an action by indorsee , 
against the payee and indorser of a bill, ^ 
notice of dishonour must be given to 
the drawer (not being payee), it was 
there finally settled that no such notice 
is necessary, although the indorsee 
must prove a demand upon and due 
diligence to obtain payment from the 
acceptor. Lord Mansfield's judgment 
in this case, exhibiting some of the 
elementary principles applicable to bills 
of exchange and promissory notes, is 
well worthy of perusal. 

(h) 9 C, B. 173 ; cited post, p, 486. 
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ditions present— sucb^ presenting accor ding^to 

its teno r, and giving due notice of the failure of th e acceptor 
or drawee to payj igo ^a proper presentm ent (c). 

So requisite, indeedTis notice of dishonour to the main- 
tenance of an action against any of the intermediate pai*ties 
to a bill, that it is now a settled rule, that “ knowledge of 
the probability, however strong, that a bill of exchange will 
be dishonoured, cannot operate as a notice of dishonour, or 
dispense with it ” (d). Nor will mere knowledge of the fact, 
that the bill has been dishonoured, be equivalent to notice, 
for ‘'notice means something more than knowledge '' (c). 
Besides, it is quite competent to the holder of a bill to give 
credit to the acceptor, and the eflfect .of this, in accordance 
with a well-known principle of law, would be, to discharge 
the parties collaterally liable on the bill. Some intimation 
accordingly must be given by the holder to any intermediate 
pally w^hom he means to charge, that he does not intend to 
give credit to the acceptor. 

The well-known case of Bickerdtke v. Bollman (f) shows, 
however, one rather important exception to the rule re- 
quiring notice of dishonour, viz., where the action is against 
a party who has drawn an accommodation bill having at the 
time no effects in the hands of the acceptor, and who had 
moreover no reasonable grounds for thinking that the bill 
would be paid. “ The law,” says Buller, J., in that case, 
“ requires notice to be given, for this reason, because it is 
presumed that the bill is drawn on account of the drawee’s 
having effects of the drawer in his hands ; and if the latter 
has notice that the bill is not accepted or not paid, he may 

(<;) As to the proper mode of pre- (c) Per AMurst, J,, Tindal v. 
flenting a bill, when accepted payable Brown, 1 T. R. 167 ; per Bolfe, B., 
at a particnlar place, 866 post, pp. 452, Allen w, Edmundioii, 2 Exob. 719, 
458. 725. 

(d) Oau$U V, Thomp$an, 7 C. B. (/) 1 T. It 40A. 

400. 
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withdraw them immediately. But, if he has no effects in 
the other’s hands, then he cannot be injured for want of 
notice.” Further, in Carter v. Flower (gr), the Court of Ex- 
chequer observe, that every bill will be presumed to have 
been drawn for value received, that is, on a person who was 
to accept and pay by reason of having value, and if the 
drawer draws on one who is not his debtor, nor has received 
any value for the bill, he must be considered (at least primd 
facie) to request him to accept and pay on account of the 
drawer, or, in other words, for his accommodation (A) ; and if 
the drawer does not provide funds in time, he necessarily 
knows that the bill will not be paid at maturity, and will 
not, therefore, be entitled to notice. But the case of an 
indorser of a bill of exchange stands on a different footing 
from that of a drawer. He is in the nature of a surety or 
guarantor of its payment on due presentment, and is pre- 
sumed to know nothing about the aiTangement between the 
drawee and drawer. He is, therefore, as a general rule, 
entitled to notice ; nor, as against him, will the necessity for 
notice be dispensed with, by alleging that he indorsed with- 
out value, or had no effects in the hands of the prior parties 
to the bill (i). 

An exception has thus, for the reasons above explained, 
been established to the rule which requires that notice of 
dishonour should be given. The decision in Bickerdike v. 
Bollman, however, as remai'ked in Carter v. Flower (A), has 
been ‘‘ often reluctantly acquiesced in and the exception 
in question will not, we may fairly presume, be further ex- 
tended by the Courts. 

It can scarcely be too often repeated, that, in the particular 
to) 16 M. & W. 750-1. 308. 

(h) Ante, p. 442. {h) 16 M. & W. 748. See, also, 

(t) Judgm., 16 M. & W. 761, where LaJUte t. Slatter, 6 Bing. 623; Coty 
authorities in support of the proposi- v. Scott, 8 B. A Aid. 619, 622, 628; 

tions above laid down are cited. See, Mallau r. SiddU, 6 0. B., N. S., 4P4. 

also, Bay ley on Bills, 6th ed., pp. 29d- 
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contract created by a bill of exchange, the acceptor is re- 
garded as the principal contractor, whilst the indorsers are 
looked upon as his sureties ; and this mode of considering 
the subject should steadily be kept in view, inasmuch as it 
will not merely facilitate a comprehension of the forms of 
pleadings applicable to bills, but must conduce to a right 
appreciation of the liabilities of the various parties whose 
names are attached to such instruments. 

Not only the above important principle, but also the 
necessity for a presentment being made and notice of dis- 
honour being given, may readily be kept in mind by the 
case of RusJifon v. Aspinall (J), where, in an action against 
the indorser of a bill, the omission to allege a demand of 
payment and refusal by the acceptor on the day when the 
bill fell due was held fatal even after verdict, as was also 
the omission to allege notice of dishonour to the defendant. 
But, besides these points, the general principle just now 
mentioned is well stated and explained in the course of the 
argument in the case referred to, where it is said, that the 
cont ract by the indorser to pay th e bill is not a bsolute but 
conditiona l, i. e , i t is a contract to pay in the event of a 
de mand bei ng made on the acceptor at maturity, and h is 
refusal ; and the demand ji ^ specified must therefore be 
in order to render the indorser liable. 

Such is the nature of the liability assumed by the acceptor 
of a bill of exchange — such the correlative right of the holder 
of the bill against him. Let us, in the next place, briefly 
inquire what particular kind of contract or engagement is 
entered into by the drawer and by the indorser of a bill 
respectively. 

The nature of the contract which the drawer of a bill 
enters into with the indorsee and holder may be thus stated, 
almost in the words used by the Court of Exchequer in a 


</) Doagl. 679. 
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modem case (m) ; where the bill is payable after date, the 
drawer undertakes that the drawee shall accept it if it is 
presented to him before the time of payment, and, having so 
accepted it, shall pay it when it is in due course presented 
for payment ; or, if the bill should not be presented for 
acceptance at all, then the drawer undertakes that the 
drawea shall pay it when duly presented for payment. In 
the case of a bill made payable after sight, the drawer under- 
takes that the drawee shall, on the bill being presented to 
him within a reasonable time from its date, accept the same, 
and, having so accepted it, shall pay it when duly presented 
for payment according to its tenor {n). 

Should the drawee make default in accepting the bill, the ^ 
holder, upon the non-acceptance, followed in the case of an 
inland bill b}^ notice thereof to the drawer, in the case of a 
foreign bill by protest and notice (o), acquires an immediate 
right of action against the diawer — a right of action, not in 
respect of any special damage caused by the non-acceptance, 
but a right of action on the hill, i e., to recover the full 
amount of the bill. The (effect of the refusal to accept is, 
that4he drawee says to the holder, I w ill not pay your bill ; 
you must go back to the dra^ver, and he must pay you.” 
The holder thus acquires by the non-acceptance the most 
complete right of action against the drawer which the nature 
of the case admits of He is, however, bound on failure of 
acceptance to give immediate notice to the drawer, and if he 
omits to do so he forfeits all right of action against him, not 
only in respect of the default of acceptance, but also in 
respect of the subsequent non-payment (ji). 

A bill drawn upon a third person in discharge of a present 


(w) Whitehead v. Wallcer, 9 M A 
W. 606, 

(«) Judgm., 9 M. & W. 614-6; 
AUmr. Kemble, 6 Moo. P, C C. 814, 
cited |>er Martin, B. , 9 Exch. 29. 


(o) As to the peculiar form and 
nature of a foreign bill, see post, p. 
468. 

(p) Judgm., Whitehead v. Walker, 
9 M. & W. 616. 
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debt may in truth be regarded as an offer by the drawer, 
that if the payee will give time for payment, he will give an 
order on his debtor (the acceptor) to pay a given sum at a 
given time and place. The payee agrees to take this order, 
and to give the time required, with a proviso that if the 
acceptor do not accept and pay the bill, and he the payee (or 
the holder of the bill) give notice to the drawer pf that 
default, the diawer shall pay him the amount specified in 
the bill, with lawful interest (g). 

The indorsement of a bill implies an undertaking from 
the indorser to the person in whose favour it is made, and to 
every other person to whom the bill may aftemards be 
transferred, similar to that wdiich is implied by drawing a 
bill (r), so that every indorser is said to be in the nature of a 
new drawer {s). 

Having now suggested to the reader some general idea of 
the mode in which bills of exchange are used in the com- 
mercial ’world, of the relative positions in which the parties 
whose names appear on them stand towards each other, and 
of their mutual rights and obligations, 1 shall direct atten- 
tion more minutely to the nature of the acceptance, indorser- 
ment, and notice of dishonour ; shall advert to the nature of 
a cheque, of a foreign hill, of a promissory 'note, and of a 
hank 'note; and specify some of the ordinaiy grounds of 
defence in actions upon such securities. 

In the first place, then, what is the precise nature of an 
acceptance 1 It is laid down, that an acceptance is an 
engagement to pay a bill according to the tenor of the 
acceptance ; a general acceptance is an engagement to pay 
according to the tenor of the bill if). This engagement is 
made by the drawee of the bill, or by some one per procu- 

{q) Judgm., Gibbs v. Fremont, 9 Alhn ▼. Walker, 2 M. it W. 318; per 
ISxch. SO. Littledale, J., 5 Ad. k S. 439. 

(r) Bajrlejr on Billa, 6th ed., p. 171. (p Bajley on Bills, 6th ed., p. 174. 
(i) Ante, p. 444 ; per Parke, B., 
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ration of the drawee, or for the honour of the drawee or of 
some other party to the bill. 

Let me first speak of an acceptance by the drawee of a 
bill. 

By the statute 1 & 2 Geo. 4, c. 78, s. 2, it is enacted that 
no acceptance of any inland bill of exchange shall be suffi- 
cient to charge any person, unless such acceptance be in 
writing on such' hill, or, if there be more than one part of 
such bill, on one of the said parts ’’ (u). With reference to 
this section, a curious question arose in Lindus v. Brad/- 
well (x). There a bill of exchange, addressed to the defen- 
dant, W, B,, was accepted by his wife in her own name; 
there was no evidence of any express authority given to the 
wife thus to accept the bill, but there was evidence that, on 
the bill, after it became due, being presented to the hus- 
band, he said that he knew all about it and would pay it 
He was held to be liable as acceptor {y). 

An acceptance is either absolute or conditional, and either 
according to or varying from the tenor of the bill (z). 

The effect of an acceptance may, as against the drawer, 
be restrained by a contemporaneous agreement in writing 
between the acceptor and himself (o) ; but evidence of an 
oral agreement qualifying its operation would be inadmis- 
sible (6). If a person puts his name to a blank form of bill, 
either as drawer or acceptor, it may be filled up with any 


(u) See also 19 & 20 Viet. c. 97, s. 
6. An inland bill is not usually drawn 
in parts. 

{x) 5 C. B. 583. See Stephens v. 
Reynolds, 29 L. J., Ex., 278 (where 
Martin, B., observes that ^*a man 
may be liable on bills accepted in any 
name whatever, if by his authority ”) ; 
S. C., 5 H. & N. 613 ; Qamey v. 
Evans, 3 H. & N. 122. 

(y) As to the presumption respecting 
the date of an acceptance, see Roberts 


V. Rethell, 12 C. B. 778. 

As to revoking or cancelling an ac- 
ceptance, see Cox v. Troy, 5 B. & Ald. 
474 ; Ingham v. Primrose, 7 C. B., 
N. S,, 82. 

(z) Bayley on Bills, 6th ed., pp. 
177-8; Fanskawe v. Peet,4i H. & N. 
1 ; Smith V. Vertiu, 9 C. B., N. S., 
214. 

(а) Bowerbank v. MonUv'O, 4 Taunt. 
844. 

(б) Ante, p. 375. 


1 & 2 Ge©, 4 , 
c. 78. s. 2 . 


O G 2 
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amoitnt which the stamp impressed upon it will bear, and he 
wiU not be allowed to shelter himself from liability by any 
private instructions given orally or contained in a separate 
document, of which the rest of the world are ignorant (c). 

An acceptance, although varying from the tenor of the 
bill, will bind the person making it, but the holder of a bill 
which has been transferred before acceptance is entitled, 
from the undertaking of the drawer and indorsers, to expect 
an absolute acceptance by the drawee engaging for payment 
of the entire sum mentioned in the bill according to its 
tenor, specifying (if none be mentioned in the body of the 
bill) a place for its payment, and expressing (if the bill be 
payable within a limited time after sight) the time of its 
presentment for acceptance ; and the holder may accordingly 
reject any acceptance proffered which does not satisfy these 
conditions (cl), 

1 A 2 Geo 4 , Again — the 1st section of the statute last cited (1 & 2 

Geo. 4, c. 78) enacts, ^'that if any person shall accept a bill 
of exchange, payable at the house of a banker or other place, « 
without further expression in his acceptance, such acceptance 
shall be deemed and taken to be to all intents and purposes 
a general acceptance of such bill ; but if the acceptor shall in 
his acceptance express that he accepts the bill payable at a 
bankers house or other place only, and not otherwise or 
elsewhere, such acceptance shall be deemed and taken to be 
to all intents and purposes a qualified acceptance of such bill, 
and the acceptor shall not be liable to pay the said bill 
except in default of payment, when such payment shall have 
been first duly demanded at such bankers house or other 
place.” 

The effect of the above statutory provision (g) is, that a 

(e) Per Pollock, C. B., Barker v. Pulltn, 8 Exch. 889; Avdey. Dmm, 
SUme, 9 Exch. 686 (explaining Young 6 Exch, 869. 
y. Qrote, 4 Bing. 263). See, also, (d) Bayley on Billi, 6th ed., p, 202. 

Montague t. Perkint, 187 ; Temple t. {e) Aa to the atate of the law upon 
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bill of exchange dromn generally on a party may be 
accepted in three different forms : either (1) generally, or (2) 
payable at a particular banker’s, or (3) payable at a particular 
banker’s and not elsewhere. 

(1.) If the drawee accepts generally, he undeiiakes to pay 
the bill at maturity. 

(2.) If he accepts payable at a banker's, he undertakes 
(since the statute) to pay the bill at maturity when pre- 
sented for payment either to himself or at the banker's. 

(3.) If he accepts payable at a banker^ s and not elsewhere, 
he contracts to pay the bill at maturity provided it is pre- 
sented at the banker 8, but not otherwise (/). 

Whether a bill be accepted in one or in another of the 
above forms may be most material. In the first place, where 
a bill drawn generally on a party is accepted generally, it 
will be remembered (cj) that presentment is not (unless the 
bill be payable at or after sight) requisite as a preliminary 
to charging the acceptor. No request or presentment is 
necessary to charge the acceptor of a bill or the maker of a 
note, he Is bound to pay it at maturity, and to find out the 
holder for that purpose ” Qi). The general rule is, that 
‘'the debtor must seek out his creditor” (i). And a 
person who guaranties payment of a bill by the acceptor, 
cannot defend himself on the ground of want of present- 
ment, unless he has sustained some damage by the laches (k) 
of the holder (V). 

Where a bill is made payable in the body at a particular 


thift point prior to the passing of the 
stat. 1 & 2 Geo. 4, c. 78, see judgm., 
Gihh V, Mather, 8 Bing. 220. 

(/) Judgm., HaUtead v. Skelton, 5 
Q. B. 93-4. 
ig) Ante, p. 445. 

(/*) Per Parke, B., Walton v. Mae- 
call, 13 M. & W. 468 ; Not'ton v. 
miarn, 2 M. & W. 461. 

(t) Per Ooltman, J., Hitchcock v. 


Humfrey, 6 M. & Gr. 563. 

(I;) “ Laches’" has been defined to 
be “a neglect to do something which, 
by law, a man is obliged to do.** Per 
Lord Elltnhorough, C. J., Sebag r. 
A hiibol, 4 M. A S. 462 ; cited per Lord 
Tenterden, €. J., 4 B. A C. 2. 

(Z) Hitchcock ▼. Humfrey, 6 M. A 
Gr. 659, 572. 
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place (m), or is accepted payable at a particular place, but 
is not made or accepted payable there only, the holder is not 
botmd to present it at the banker’s (ti), in order to charge the 
acceptor. And, accordingly, where the holder of a bill, 
accepted payable at a banker’s, but not made payable there 
only, omitted to present the same until three weeks after it 
was due, during all which time the banker had in his bands 
a balance in favour of the acceptor exceeding the amount of 
his bill, the acceptor was held not to l)e discharged by the 
failure of the banker in the interval (o). 

Where, however, a bill is accepted payable at a particular 
place and “ not otherwise or elsewhere,” presentment at that 
place, though not necessarily on the very day when the bill 
falls due (/>), is by the statute nect‘ssary in order that the 
acceptor may be chargeable. 

The above statute applies only tus Ix^tween the acceptor 
of a bill and other parties to it : an acceptance may lye still 
special as regards other parties to a lall, although general 
as against the acceptor {'7). The statute ai)plies where an 
action is brought against the acceptor of a bill, but it does not 
extend to an action against the drawer or indorser ; at all 
events, if a bill Ikj addressed to the drawee at his n^sideiice, 
and the drawee accept it payable at a banker’s, presentment 
at the banker’s must be proved in an fu^tion against the 
drawer or indorser (7). 

The doctrine of estoppel has some application as against 
the acceptor of a bill. In an action hy ind()rsee against 
acceptor of a bill made pa^ alde to the onh^ of the drawer, 
the defendant cannot dispute the siguiature of tlie drawer (r), 


(«) Stlhy T. Eden, 3 Bing. Cll ; 
Fayle t. Bird, 6 B. k C. 5’U. 

(ft) See the jndgm., Idalttead r. 
SkeUon, 5 Q. B. 93 ; Blake t. Beau- 
mmA 4 M. A Gr. 7. 

(a) Turner r. Hayden^ 4 B. A C. 
I } Sihay T. Amol, 4 K. A S. 4C2. 


(/*) S«*e llhadtt ▼. Gent, 5 B. k Aid. 
244, 240. 

(ij) Saul r. JoneM, 28 L. J., Q. B , 
37, 40 ; S. 1 K. A. K 59 ; OM r. 
Maiher, 8 Bing. 214, 221. 

(r) Saundereim ▼. CtMman, 4 II. A 
Or. 209. 
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nor can he plead that the drawer had no capacity to draw or 
to indorse (s), as by reason of her having been a married 
woman at the time of her drawing, and of her having con- 
tinued to be so until the time of her indorsing the bill ; in 
such a case the defendant cannot blow hot and cold ; ” 
having, by his acceptance, undertaken to pay to the order of 
the drawer, he cannot, when sued as acceptor, set up her 
incapacity, existing at the time of his acceptance, to make 
an order (t). The acceptor of a bill Ls not, however, 
estopped from pleading her own coverture at the date of 
the acceptance (u). Nor is the acceptor estopped from 
denying the handwriting of an indorser, or his ability to 
indorse (x). 

Where a bill of exchange is accepted or indorsed pei' pro- 
curation (y), these words give notice to all persons that the 
agent is acting under a special and limited authority, and 
the party holding such a bill has to establish the existence of 
the authority (z), A person taking a bill thus accepted (a) 
or indorsed (h) will tlicrcfore, if prudent, make inquiry as to 
whether or not the special authority confided to the agent 
has been projxu’ly pursued ; should it turn out that the agent 
has exceeded his authority Ln accepting or indorsing the bill, 
the holder of the bill will have no redress as against the 
supposed principal (c). If, however, a bill l>e addressed to a 


(s) llalhfax V. Lyh, 3 Exch. 446 ; 
Prince v. Brunatte^ 1 Bing. N. C. 435, 
438 ; Ashpitel r. Bryan, 8B. AS 474, 
489 ; Taylor v. Crokcr, 4 Esp. 187 ; 
Pitt V. Ckappeh'm, 8 M. A AV. (»16; 
Braithwaite y, Gai diner, 8 Q. B. 473. 
See Beeman v. Duck, 11 M. A W. 251. 

{t) Smith r Marsack, 6 C. B. 486, 
See Lord v. JIall, 8 C. B. 627 ; Baker 
T. Bank of Australasia, 1 C. B,, N. 
a, 515. 

(u) Cannam ?. Farmer, 3 Sxob. 
698. 

(«) Smith r, Chester, 1 T. 654, 


(y) Ante, p. 450. 

(;► Judgin., Grant t. A'onrrry, IOC, 
B. 688-9. See Smith v. Johnson, 3 H, 
A N. 222. 

(a) Actmood r, Munninip, 7 B. & C. 
285 ; cited per PoUork, C. B,, Smith 
T. McGuire, 3 H. A N. 560 ; per Park, 
J,, T. Haring, 5 Bing. 

45S, 

(5) Alexander y. Mackenae, 6 C. B. 
766. 

(e> Stags ▼. EUiott, 12 C R, N. a, 
. 873. 
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firm, and accepted “ per prdc./’ though really without au- 
thority from the firm, by one of the partners in his individual 
name, the party signing the bill will be liable upon it (d), 
A stranger who accepts a bill per procuration of the drawee 
without his sanction, may be liable in an action of tort for 
the misrepresentation of which he has been guilty towards 
the holder (e). 

itorhoSu? pui*pose either of promoting the negotiation of a 

bill where the drawee's credit is suspected, or to save the 
reputation and prevent the suing of some of the parties to a 
bill where the drawee cannot be found, or is not capable of 
making himself responsible (cx. <jr., by reason of his infancy), 
or refuses acceptance, an acceptance by a stranger is not 
uncommon ; this is called an accej)tance for the honour of 
the person on whose account it is made, and enures to tho 
benefit of all the parties sul)se(iuent to that f>erson (/). 
An acceptance fur honour offers, accordingly, an exception 
to the general rule, that he alone can accept a bill and 
render hira.’^lf responsible upon it as acceptor to whom it 
Ls addressed (yy). 

If the acceptor for honour pay, he is entitled to have 
recourse for repayment to the person for whose honour he 
accepted, and to all other partie.s to the bill who are liable to 
that person (//). 

^ 0 ^ The Indorsement of a bill, as already stated 'p. 1-43), may 
be in blank (/), or it may be sj^cciaL By a blank indorse- 


(</) Owen V. Van T\tcr^ 10 C. TJ 
818 , and cans there cited. SeeiVu-Ao//# 
T. Diamond^ 9 Exch. 154 ; Mare v. 
Cimrleif 5 E. k B. 978 , Penroie v. 
Martifr, B. B. k E. 499. 503. 

(f) PulkUl V. Walter, 3 B. A Ad. 
114. 

(/) Ba/Iey on Billfl, 6th c<l., p. 178. 
(p) See PalhiU ?. ira//er, 3 B. A 
Ad. 114, 122 ; Dwdu ▼. Clarke, 6 Q, 
B. 10. 


(A) Baylty on Ihll**, 6th cd , p, 181. 
Ah to the uatuo* of an nc<‘4*j>tance for 
lioijour, scf*, fuith^r, WtUiam* v. trer* 
mniuf^ 7 B A C 4oS, 477 ; /Pare ▼. 
n> Ea«l, 391 ; 6 & 7 Will. 

4, c 51 

0) The sUi. 17 Geo. 3, e. SO, 
8. 2 (made |>crf^ttial by the 27 Qeo. 
3, c. 10), abteh enacted that if a 
bill or note be for len than 51., the 
iodonement most meoiiim the name 
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ment, the indorser directs the bill to be paid to any lawful 
holder of it ; by a special indorsement the indorser directs it 
to be paid to a particular person mentioned in the indorse- 
ment, or his order (k). 

In either of the above cases, in order to complete the title 
of the holder by indorsement there must be a delivery to 
him, i. (3., a delivery unrestricted (Z) and for the admitted 
purpose of transferring tlie bill (m). Though if a bill be 
indorsed in blank to A., B. may, by A,*s authority, be consti- 
tuted holder of the bill, and may as such sue upon it (n). 

Under a plea traversing the indorsement of a bill, evidence 
is admissible that the alleged indorser wi*ote his name on the 
bill, and delivered it to the alleged indorsee, for the express 
purpose of retiring (o) other bills, and on the express con- 
dition that tliey should be retired forthwith ; and that such 
condition has not been complied with (p). Where, however, 
E. drew and wrote his name on the back of a bill, and 


and place of abode of the indorsee, 
bear date at or before the time of 
making it, and be attested by a sub- 
scribing witness, is repealed by 20 & 
27 Viet. c. 105, B. 1, which Act is 
to continue in force for three years 
(s. 2). See also stat. 48 Geo. 8, c. 
88 ; and the references to that Sta- 
tute in “ Chitty on Bills/’ lOth ed. 
(by Russell and Maclachlan) ; and see 
Tilsley's New Stamp Acts, GtU ed., p. 
69. 

If an indorsement be so worded as to 
restrain the negotiability of the instru- 
ment —thus, “ pay the contents to J. S. 
only,” it is then called a rtstridive 
indorsement. Such an indorsement 
puts an end to the negotiability of the 
instrument. See further, as to restrictive 
indorsenieuts, Smith M. L., 6th ed., 
pp. 230, 231 ; SigWrHMy y . Llogd, 8 
B. k 0. 622. 

{k) Adams t. Jones, 12 Ad. k B. 
469, dted Harmer t. Steele, 4 Kxch. 


1.5. As to the effect of an indorsement 
in blank, see also Walker v. Maedo- 
nald, 2 Each. 627. 

(/) Judgm., Ca^strique t. Buitigieg, 
10 Moo. P. C. C. 108, lOd. 

(m) Marston y. AUen^ 8 M. k W, 
494 ; Jenkmi t. Tongue, 29 L. J., 
Ki., 147 ; Adams t. Jones^ 12 Ad. k 
K. 455 ; Ooiifjh y. Findofi, 7 Exch. 48 ; 
j>er Erie, J., Manley t . Boyeot, 2 B. 
& B. 51 ; Bromage v. Lloyd, 1 £xcb. 
32; per Parke, B., y. K*dle, 

Id 588 ; Ly$aght v. Bryant, 9 C. B. 
46 ; JIarmer x. Steelr, 4 Exch. 1 ; 
Morris v. Oliver, 15 Q. B. 689; 
Satnuel t. Green^ 10 Q. B. 262, 

(«> Law r. Parnell, 7 C. B., N. 8., 
282 ; see Ancona t. Marks, 7 H. A N. 
086 . 

(o) As to the meaning of this term, 
see EUam y. Denny, 15 C. B, 87; 
BeU Y. BneMey, 11 Bxch. 631. 

ip) BeU Y. Vise, Jngesire, 12 Q. B, 

817. 
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delivered it to B. to get it discounted, and B. deposited it 
for value with T., upon the terms, that, if not redeemed 
by a certain day, it was to be sold, it was held that there 
had been a valid indorsement and transfer of the bill from 
K to T. (g). 

For the purposes of currency and the advantages flowing 
from an unchecked circulation of bills of exchange, our Law 
Merchant provides that a bo/id fide holder for value of a bill 
indorsed in blank shall not he affected by an intennediate 
fraud, nor bound to inquire whether the bill has In'cn pro- 
perly transferred or not. By that law, every j>er8on having 
jX)ssession of a bill has (notwithstanding any fraud on his 
part, either in acquiring or .tran.sferring it) full authority to 
transfer such bill, but with this limitation, that, to make 
such tmnsfer valid, there mu.st be a delivt'ry, either by him 
or by some subsec jneiit holder of the bill, to some one who 
receives such bill hind fide and for valiu*, and who is either 
himself the holdcT of it, or a ]Mu-H4)n through whom the 
holder claiias. Anything which shows that the restriction 
thus im|>o.sed on the gtmeral ruh* ap})lies, shows that the 
party making the tran.sfer had no authority to do so, and 
that the transfer is not valid (/’). 

If, then, the holder of a bill puts his name on the back of 
it, and delivers it to his agent, who delivers it to a third 
person for value, that is an indorsement from the holder to 
such third person. And, when* a bill is payable to bearer, 
any person who is the holder f»)r value may sue upon it, 
whether the p^vrty from whom lie has takfui it hml a title or 
not (^c). 

The preceding remarks an* applicable to a bill payable 
to bearer, and transferabh* by de livery ; where, how^ever, 

(q) Barber r, Richards^ 6 Rxeb. 63, Kxeb. 63. 

See Lord ▼. Ualh S C. B, 627. {*) Per Parke^ B., Barber r. Riek* 

(r) Jatlgm., Mar$tm t. Allen^ 8 M. ardt, vapra, eitiog Collins ▼. Martia^ 

A W. 501 5 ; Barber t. RUhards^ 6 1 B. A P. 618. 



BILLS OF EXCHANGE. 


459 


indorsement is necessary to the transfer of a bill (<), the in- 
dorsement will convey no title except as against the person 
making it, unless it be made by one who has a right to make 
the transfer (u). 

In case, then, of loss, by theft or accident, of a bill assign- 
able by mere delivery, the thief or finder may confer a title 
by transferring it ; if it be assignable by indoi-sement only, 
he cannot confer such title, except as against himself (x). 

From the propositions thus stated, in the words of Mr. J. 
Bayley^ consecpiences flow, of much importance to the com- 
mercial world in general, and especially to bankers, whose 
principal duty consists in cashing negotiable securities on 
behalf of their customers. 

The relation which subsists between a banker and his 
customer seems to be this : — The customer lends money 
to the banker, and the banker promises to repay that 
money, and, whilst indebted, to pay the whole or, any part 
of the debt to any ]X‘rson to whom his creditor, the cus- 
tomer, in the ordinary way requires him to pay it” (y). 
The ordinary mode of paying off the debt due from the 
banker is by honouring cheques and bills made payable at 
the bank, where lie ha^^ authority from his customer for that 
purpose. 

Wlien a bill is accepted payable at a banker\s, the making 
the acceptance payable there is tantamount to an order on 
the part of tlie acceptor to the banker to pay the bill to the 
person who is, according to the Law Merchant, capable of 
giving a good discharge for it. If the bill is payable to onler. 


(t) A person to whom a cheque or 
bill of exchange payable to order, but 
nnindorsed, is delivered (though for 
value), acquires no better title under 
it than the person bad from whom he 
received it : Whisder v. Forgierf 14 C. 
B., N. a, 248. 

(tt) Bayley on Bills, Cth ed., pp. 
188 - 0 ; ffarropy app., FMtr, re«p,, 


10*C. B., N. S , 1P6. 

(x) Bayley on Bills, 6th ed,, pp. 
138, ISO, 

(^) Per Alderson^ B., 16 Q. B. 575. 
See Pott V. 16 M. k W. 821 ; 

Bill T. Folty, 2 H. L. Ca. 23 ; Thomp- 
ton V, 10 Exch, 10; Tai$dl t. 

Cooper^ 9 C. B. 509. 
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it is an authority to pay the bill to any person who becomes 
holder by a genuine indorsement. If the bill be originally 
payable to bearer, or if it afterwards receive a genuine in- 
dorsement in blank, the acceptance constitutes an authority 
to the banker to pay the bill to the person who seems to be 
the holder (z). 

A banker, however, who pays a bill bearing a forged in- 
dorsement, cannot charge his customer mth the amount (a), 
for “the general rule is, that no title can be obtained through 
a forgery ” (6). And should the banker wish to avoid the 
responsibility of deciding on the genuineness of indorsements, 
he may require his customers to domicile their bills at their 
own offices, and to honour them by dramng cheques upon the 
bank. It seems, however, reasonable to say, that wffiere a 
bill, bearing a suspicious indorsement, is presented for pay- 
ment to a banker, he will be justified in deferring payment 
of the bill for a reasonable time, in order that he may make 
inquiries as to iis genuineness (c), 

A cheque Ls, in legal effect, an inland bill of exchange, 
drawm upon a banker and payable to hearer on demand {d). 
This particular instrument is, consequently, subject, in 


(r) Rdbarit v. Tucker^ 1C Q. B. SCO; 
recognised and distiuguihhed in Woodi 
T. Thiedemann, 1 H. & C. 478. 

(a) Robarli v. Tucker^ 12 Q. B. 
SCO. As to tbe bankers remedy 
against Uie person presenting the bill, 
see Cock 9 v. Matter man^ 9 B. A; C. 
902. 

A* to tbe liability of a banker who, 
by mistake, cancels the acceptance on a 
bill, which be aftera'ards recelres orders 
not to pay, see Warwick r. Rogert^ 5 
II. k Qr. 340 ; Robton y. Bennett, 2 
Taunt. SS8. 

(ft) Per Tindalf C. J., Johnsem w. 
WimdU, S Bing. N. C. 229. 

(e) Sm RebarU r. Tucker, 16 Q. B. 
677 579. 


{d) See Byles on B lls, 8lh ed., p. 
13; 5 C. B. 480 («) ; GraiU r. 
Vaughan, 3 Burr. 1516; Keene t. 
Beard, 8 C. B., N. 8., 372. 

A cheque is not usually txpreteed to 
be payable “on demand.” See Doe d. 
Church V. Puntifex, 9 C. B. 229. 

As to a cheque jiayable to A. B. or 
order on demand, see WkMeT t. 
Furtfer, 14 C. B., N. 8., 248. 

Being payable to bearer, a cheque 
passes by delivery (see J^dmuel r. Of^een, 
10 y. B. 262 ; Simpkine v. Pothteaty, 
5 £xcb. 253). It is not ordinarily in* 
dorsed or aoetpied. 

The stat 18 k 10 Viet. o. 67, ap- 
plies to oheqnee *. Sgre t. Wai/er, 6 H. 
k S. 460. 
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general, to the same rules as regulate the rights and liabi- 
lities of parties to bills of exchange (e), modified, however, 
by certain customs and usages which have been engi-afted 
on the law applicable to bills, and hold in regard to cheques 
exclusively (/). 

As in the case of an ordinary bill of exchange, so in that 
of a cheque, a banker has no authority from his principal to 
pay any such draft unless signed or authenticated by him 
and presented by some party who can give a lawful discharge 
for it : a banker, therefore, who pays a forged cheque, will 
clearly have to bear the loss himself, and cannot throw it on 
his customer. So, if a banker pays a cheque which has been 
fraudulently altered as regards the amount, he will have 


(c) Per Maule^ J., Wehh v. Inwards, 
6 C. B. 485. 

No time less than six years is unrea- 
sonable for presentment of a cheque for 
payment, unless some loss is occasioned 
to the drawer by the delay : Laws v. 
Rand, 3 C. B., N. 8 ., 442 . See Rich- 
ford ▼. Ridyt, 2 Camp. N. P. C. 537 ; 
recognised in II are r. Ihnty, 10 C, B-, 
N. S., 88. 

(f) Of such usages, one of the most 
remarkable is that of crossing the 
cheque with a banker s name, or with 
the words Co.,” as to the precise 
effect whereof see 19 & 20 Viet. c. 25 ; 
21 & 22 Viet. c. 79. 

The days of giace are not allowed 
upon a cheque : Story on Promissory 
Notes, s. 490. 

In Mullich ▼. Radahisstn, 9 Moo. 
P. C. C. 46, it was observed that a 
banker's cheque a peculiar sort of 
instrument, in many respects resem- 
bling a bill of exchange, but in some 
entirely different. A cheque does not 
require acceptance ; in the ordinary 
course it is never accepted ; it is not 
intended for cironlation, it is given for 
immediate payment ; it it not entitled 


to days of grace ; and though it is, 
strictly speaking, an order upon a 
debtor, by a creditor, to pay to a third 
person the vhole or part of a debt, yet 
in the ordinary understanding of per- 
sons it is not so considered. It is more 
like an appropriation of what is treated 
a.s ready money in the bands of the 
banker, and in giving the older to 
appropriate to a creditor, the person 
giving the cheque must be considered 
as the person prim.anly liable to pay, 
who orders his debt to be paid at a 
particular place, and as being much in 
the same position as the maker of a 
promissory note, or the acceptor of a 
bill of exchange, payable at a particular 
place and not elsewhere, who has no 
right to insist on immediate present- 
ment at that place.” Cited in Mr. 
Qrani's learned argument m Keens v. 
Beards 8 C. B., N. S., S74, where the 
holder and indorsee of a cheque payable 
to A. B. or bearer, and by him in- 
dorsed, was held entitled to sue A. B. 
upon the cheque. 

As to stamping cheques, see Chiti. 
Bills, 10th ed., S43 ; 28 Vici. e. 15. 
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to suffer, unless he can show that the party out of whose 
funds and on whose behalf he assumed to pay, by his own 
gtoss negligence and laches, facilitated the commission of 
the fraud (g). 

Undoubtedly, says Best, C. J. {h)y a banker who pays 
a forged cheque is in general bound to pay the amount 
again to his customer, because in the first instance he 
pays without authority^ and because it is the duty of the 
banker to be acquainted with his customers liand\\niting. 
But, though that rule be perfectly well established, yet if 
it be the fault of the customer that the banker pays what 
he ought not to pay, the latter cannot be called on to pay 
again (/). 

To a like eft'ect, in another case ( /), BayJey, J., observes, 
that “ the banker, as the depositiUT of the customer s money, 
is bound to pay from time to time such sums as the latter 
may order {k). If, unfortunately, he pays money l)olonging 
to the customer upon an order which is not gC‘miine, ho must 
siifter ; and, to justify the |)a\nnent, he must show that the 
order is genuine, not in signature only, but in every respect/’ 
In the case which gave occasion to these remarks, the cheque 
out of whicli the action originated liad been altered by the 


{g) Yoiimg v. 4 Bmg. ‘J53, 

eummeoted on and explained pHjr Pol- 
locky C. B., Baikir v, 0 Kxch. 

686-7 ; Swan v. North Brihsh Aum- 
iralasian Co y 2 H AC. 17.% citt*d 
|>ost ; Johnson v. WmdUy 3 Bing. N. 
C. 225, 229 ; Bnluh Linrn Co. v. 
CalsdonioM Inmr. Vo.y 4 Mncq H. L 
Ca. 107. See Fotitr v. Oteaiy 7 U. k 
N. 881, 88% 

(h) Young T. OroUy tmpra. 

(t) Thia quali6caiiou of the rule aa 
to the banker's liability boliU only 
where the aiaiomer baa been guilty of 
gnaw oegHgeoee. In Th€ Bank of 
Jrdimd w. Trtutia of Evans* Chan- 


ttesy 5 II. L. Ca. 389, 410, Parkty R, 
on behalf of the Judges, obaenrea, *‘If 
a man ahuald loee bin cheque-book, cir 
uegiect to lock the de^k m which it ia 
kept, and a aervaiit or itnuiger ebould 
take it up, it k lUifMjaiibLe, iu <mr 
o{>inion, to contoiid tbat a banker flay- 
ing bin forgeii cheque would be entitled 
to charge hia cuetomer with that ]my* 
luent.” 

ij) Ball V. FulUfy 5 a & C. 757. 

{Lj See MarzvlU ▼. I B. 

k Ad. 415; SUwitrdy 14 C. 

H. m ; WooiUand ▼. Fvar, 7 B. A B. 
519, 621. 
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holder, so as to indicate a much larger sum as payable under 
it than it had in the first instance been drawn for ; the 
cheque so altered was paid by the banker, who then claimed 
to charge his customer with the difFereuoe between the two 
amounts. It was held, by applying the principle of law 
already stated, tliat he was not justified in doing so, there 
having been no hiches in the customer. 

For further information as to the rights of the holder of a 
worth less cheiiue or bill payable to bearer, and transfened 
without tlie indorBement of the transferor, the reader is 
refen*ed to the remarks hereinafter made in regard to the 
transfer of bank notes, iind to the defence of “ no consider- 
ation ” by way of answer to an action oir a bill or note. 

With regard to the indorsement of a bill of exchange a few 
additional obserTatiuns will suffice. The transfer of a bill 
by indorsement may be either Ufori‘ or after acceptance, 
eitlier before or after it has anived at maturity. If a bill be 
indorsed over before it is due, but afUT acceptance has been 
refused, the indorsee taking the bill with knowledge of its 
having been dishonoured w ill Ik* lialde to the same objections 
as might have bwn raiseil against his indorser (f). If an 
acceptor pay a bill at maturity, the effect of so doing is to 
take it alti>gether out of circulation, the bill “has done its 
work and is no longer a negotiable instrument. No person 
could sue cm it ; no }>erson remains liable on it. If put into 
circulation again, it l)Ocomes a now bill payable at sight, and 
must have a fresh stamp'’ (ml WIktc, however, an indorser 
retires a bill, he nicixidy withdraws it from circulation in so 
far as he himself is coiKvrne<l, and may ludd the bill with 
the same remedies as he would have had if in due course he 

(/) Bay ley on Billa, 6tli ©d., p. ISa. B. ; and see Parr x. JewtU, Id 

See Goodman v, Jlarwy^ 4 Ad. k K. C. B. 6S4, 711 ; Bolrvyd ▼. 

870. htaiiy 1 Maiah. 12S; Sut 55 Gee. 3, 

(m) Per Lord ilenmait, C. J., Lamrus c. 184, a. 19, Bee Mority t. Cniter- 

CowUf 3 Q. B, 405, oommeuted on aw//, 7 M. A W. 174. 
por MemU, J., Jeweil ▼. Parr, 13 G 



#64 


NEGOTIABLE INSTRUMENTS. 


Notice of 
dlibcHioar 


had been called upon to pay, and had paid, the amoiii 
his immediate indorsee (^). An indorser therefore who paji 
a bill may subsequently indorse or negotiate it (o). 

Again, where a bill of exchange, indorsed in blank fot 
value before it is due, is transferred by the indorsee after it 
has become due, by delivery only, without any fresh indorse^ 
ment, the transferee takes, as against tlie acceptor, any title 
which the intennediate indorsee possessed at the date of the 
indorsement to him (j)). And where an overdue bill is trans- 
ferred by indorsement, the indorsee takes it subject to all 
the equities with A\hich it was incumbered while in the hands 
of the person from whom he received it,” though not subject 
to claims arising out of collateral matters (r/). But the bond 
jide holder of a bill or note cannot be prejudiced in tlie rights 
wddeh he, prhnd facie, has, according to the terms of the 
instrument, by knowledge subsequently communicated to him 
after he has become the hohler of it, or even by knowledge 
which he has at the time when he takes it, if there is w 
e\ddeiice of a sp<*cial agreement at such time to affect the 
rights and liabilities of the paities (?•). 

In an action by indorsee against indorsor, the latter is 
estopped from denying the drawing of the bill and its indorse- 
ment to himself (v). 

When a bill of exchange has been presented (f) and 


(w) EUam v. Denny, 23 L J , C. P., 
190; S, a, 15 C B. 87. 

The effect of payment of a negotiable 
instminent is further considered, post, 
pp. 485 et seq. 

(o) Bayley on Bills, (Jth ed., p. 1€7 ; 
CalUno ▼. Lawrence, 3 M. & S. 95 ; 
with which compare Beck v. HoUcy, 1 
H. BL 89, iL 

(p) FaircUstgk t. Paria, 9 Exch. 

m, 

iq) Smith M. L., 8th. ed., p. 233, 
whm eaaet In loppori of the text are 
edlleete4 ; Hokmu t. Kidd, 3 H. A N. 


891 ; Oiddt v. Harruon, 10 Exell. 
572; Parr v. Jtxorll, 16 C. B. 884; 
Whitehead v. Walker, 10 M, AW. 
696 ; Story Prom. Notes, 2nd ad., p. 
216 ; CarnU/iere w. Weet, 11 Q, B. 
143; LI (/yd v. Howard, 15 Q. B. 995 ; 
Harnur v Steele, 4 Kxeh. 1. 

(r) Judgm , Manley t. 9 E 

k B. 56. 

(«) Sfaegrtgor t. Bkodes, 6 E A E 
266 . 

(/) As to preeetiiment, aee Airlh«rf 
t>o«t. As to preneniment of s MIt ie* 
cepted payable at a banker*!, 
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dii>honoured, the holder may either resort to his immediate 
indorser, giving him due notice of dishonour, or he may 
resort to any or all of the other indorsers or prior parties, 
intermediate between him and the acceptor, whose names 
appear upon the bill, giving to each of these parties respec- 
tively notice of dishonour in the same manner as if each were 
the sole indorser {u ) ; subject, however, to this qualification, 
that the holder may avail himself of any notice which has 
been given in due time by any pre\ious indorser, who at 
the time of giving such notice was under liability to the 
holder (x). 

The effect of tlie (jualifi<‘ation just specified is explained, 
and the qn<*stion, intldn vh<it tivte must notice of dishonour 
he given, is luisweied by Mr Justice Mauh in a recent 
case (y). “The rule,” ^a\s that learned Judge, ‘‘is that the j 
party who is sought to he charged upon the hill is entitled 
to proinj)t notice of its dishonour by the acceptor. Where 
the parties live in the same town, it is said that the notice 
must be givcm in time to he received in the course of the day 
next after the dishonour of tlie hill, or after the party giving 
the notice had himself reetdved notice of dishonour. There 
must bo duo diligence* — n<»t that the party is bound to neg- 
lect all otluT business, and, the moment he receives notice, 
send a notice to those he means to charge He has a whole 
day, and so much more as will enable him using due diligence 
to communicate the iK»tice to the party Mmght to lx* charged, 
A day is not in all cases the limit. If there are many in- 
dorsers, and the noti<*e in fact travels through them all — if 
there has been no want of diligence lietween any two of 
them — whatever time is occupied the notice will be good. 


462; Wi/mot t. Wil/tams, 7 M. A Or. 
1017. 

(») Story on PromUaory Noiet, t. 

aao. 

(«) Lymghi t. Bffmit, 0 C. B. 46 ; 
ffarrmn t. Buscoe, 15 M, A W. 231 ; 


Chapman v A^eame, 2 Ad, A B. 193 ; 
iri/^ton r, Swabcj/^ 1 Stark. 31, Sw 
also Ba}ley on Billa, 6tk ed , p. 2^1. 

(f) Baic€ r. Tipper, 13 C. B. 249, 
256 , 


II B 
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• . . . The rule is not that each indorser has a day, but the 
rule is, that due diligence shall be observed in the actual 
state of circumstances in which the notice is given ” {z). 

No precise form of words is necessary to constitute a good 
notice of dishonour, nor will a slight inaccuracy or misde- 
scription invalidate it, provided the party to whom it is 
given cannot reasonably be supposed to have been misled 
thereby {a). The rule Avuth reference to notice, laid down 
in Solarte v. Palmer (/>), was, that such notice ought, in 
express terms or hy i}ece8sary implhcaiion, to convey full 
information tliat the bill has been disliououred.” And it has 
since been laid down that '' wliere the t(U*ms of the notice 
are such that it appears by reason(dde intendment, and would 
be inferred by any man of business, that the bill has been 
presented to the acceptor and not paid by him, although it 
does not appear by express terms or nece.Hsary implication, 
that is sufficient ” xv). 

Acc(»rdingly, a notice of dishonour, whether written or 
verbal, will be good which conveys to th(.‘ mind of the 
person to whom it is addres.sed tin* three following facts, 
so that with common understanding he may comprehend 
them : — viz., 1st, that the bill was pres(*nted wlu‘n duo ; 
2ndly, that it was dishonoured ; and ‘hilly, that the party 
addres.sed is to be held liable for the payment of it {<!). 


{z) As to the ijuestioD, what is due 
diligence, see Bateman v, JtneiA, 1*2 
East, 433 ; Ri/ae v. Tippet', supra. 

Under ordinary circuiiiKtauces, each 
partj has a day within which to give 
notice of dishonour. The holder has 
his day to give notice to any })arty 
whom he may seek to charge ; and each 
of the prior indorsers in torn has hin 
day : per Burrougk, J., I/ohree v. 
wood, 3 Car. A P. 250, cited fier JeiTw, 
C. 18 C. B. 255. 

(a) Mdler$h ▼. Rippen^ 7 Kxch. 
m; Chard r; Fox, 14 Q. B. 200; 


Annsfruny v. Chnsfiani, 5 C. B. C87 * 
Cnunt V. Thvm]t$on, 7 C. H. 400. 

{h} 1 Bing.*N. C, 194 ; S, 2 Cl. 
A F. 93. As to Solarte v. Palmer, see 
I>cr PoUork-, i\ n., 3 H. k N. 4.59. 

{(C) Per Wiyhtmun, J., Paul r.Joel, 
4 H. A N. 350, citing, per Parht^ B., 
Uedfjer v. Steremon, 2 M. A W. 799. 

(d} Per Parke, B., Lewie ▼. 6*om- 
pevtz, 0 M. A W. 402*8 ; |)er Lord 
Campbell, C. J., Everard r. WaimUt 
1 K. A B. SOI (where Solarte v. 
Palmer, aopra, is oommented on). In 
Cauut V. Thompion, 7 0. E 400, the 
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Where, on the day after a bill became due, the holder’s 
clerk called upon the drawer and told him that the bill had 
been duly presented, and that the acceptor could not pay 
it, to which the drawer answered that he would see the 
holder about it,*’ it was held that the jury might from this 
conversation infer that the drawer had due notice of dis- 
honour (e). 

Besides questions respecting the sufficiency of notice of 
dishonour in point of form, others of no little difficulty pre- 
sent themselves in regard to the sufficiency of the proof 
offered of the receipt of the notice by the defendant; as 
to the degree of accuracy and explicitness which may be 
required in addressing it ; and generally as to what will con- 
stitute reasonable diligence on the part of the holder of the 
bill in forwarding the notice of dishonour to the party whom 
he seeks to charge. Upon such points the cases below cited 
may usefully be consulted (/). And upon this part of the 
subject I would merely add that the onus will clearly lie 
upon the plaintiff of showing that his right of action was 
complete before the commencement of the suit, i.e., before 
the issuing of the writ of summons (gr). 

The remarks to be found in this chapter respecting inland 


cases as to the sufficiency of notice of 
dishonour were much considered. They 
seem to establish (as there observed per 
Cur.), that, ‘*in order to make a prior 
holder responsible, he must derive — 
from some person entitled to call for 
payment — information that the bill has 
been dishonoured, and that the party is 
in a condition to sue him, — from which 
he may infer that he will be held re- 
sponsible:'' Bailey v. Porter, 14 M, 
& W. 44 ; Paul v. Joel, 4 H. & N, 
355 ; S. C.f 3 Id, 455. See Jennings 
V. Roberts, 4 E. & B. (515. 

(e) Metcalfe v, Richardson^ 11 0. B. 

10 , 11 . 


{/) Barmesler v. Barron, 17 Q. B. 
82S ; Clarke v. Sharpe, 3 M. & W. 
16G ; Ilouscyo v. Coicne, 2 Id. 348. 

In Woodcock V. Houldstoorth, 16 M. 
& W. 124, Parke, B., says, “Notices 
of dishonour are generally put into the 
post; where that is done, although by 
some mistake or delay at the post-office 
the letter fails to reach its destination 
in proper time, the party who posted 
it ought not to be prejudiced ; he has 
done all that was usual and necessary, 
aud he does not guarantie the certainty 
or correctness of the post-office delivery. ” 
($f) Castrique v. Btmabo, 6 Q. B. 
40S; ante, p. 110. 


H H 2 
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may readily be applied to foreign bills, provided the peculiar 
qualities attaching to instruments of this latter class are kept 
in view. They will here be very briefly specified, 
bill ^ di-awn or payable abroad, is a foreign bill (A), the 
acceptance of which must now be in writing (i). 

The form of a foreign usually differs somewhat from that 
of an inland bill ; the first-mentioned being often drawn at 
one or more nsxxnces : the usance'* being the period for 
payment ciistomarv as between the countries or particu- 
lar places where the bill is respectively drawn and made 
payable \k). 

Foreign bills, moreover, are usually drawn in parts — three, 
or even more — which circulate together, or of which one or 
more parts may be circulated whiKt anotlnu' is fon^ arded for 
acceptance (7). Each j»art, however, should sj)ecify or n‘fer 
to the other ])arts of the set, and ex]>ress that j)aymt*nt of it 
is conditional on the other parts of like tenor and date ” as 
itself remaining unpjiid at maturity {u\). 

Another particular wherein a foreign differs from an inland 
bill is this, that if acceptanc(‘ or payment of it be refus<»d, 
it must by the custom of merchants, in order to charge the 
drawer, )ye proUnted, tlie protest lH*ing a solemn declaration 
written by a notary und(T a co])y of the bill, stating that 
payment or acceptance of it has Ixmui thunanded and refu.sed, 
the reason (if any) assigned for such refusal, and that the 
bill is consecpiently protest(‘d. This fonnality is required 
in case of dishonour of a foreign lull in conformity with 


(A) Makomy v. As/Uin, 2 H. A. A<i. 
478 ; Story on BiH.h, b. 22 ; Barker v. 
Burnt, 9 Kxeb. 684 ; see 19 A 20 Viet, 
c. 97, •- 7. 

<f) 19 4 20 Viet c. 97, s. 6. 

{k) See Bylcs on Bills 8tb e«l,, p, 
71. fora of a foreign bill of ex- 
ebasge in»y be seen in Poirier v. Mor- 
rft,2 K k B. 95; Oif/di r, Ptem/mf, 


9 Ksich. , Ht<*ry on Bills •• 

(/) 8<.e ByIo4 on Bills 8tb ed., p. 
367 ; Pinard r. Kloekmann, 3 B. 4 
S. 3H8. 

(m) .Story on Bills •* 67. 

As U) the iUtup reqnisite for e foreign 
bill, im Cbitt. Bills lOib «d , 72 ; 17 
4 18 Viol. e. 83, Sebed. ; 23 Yid. c. 
15 
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the laws of most other countries, and because satisfactory 
evidence of dishonour is thus afforded to the drawer or 
indorser ; for foreign Courts give credit to the acts of 
public functionaries, in like manner as a protest under the 
seal of a foreign notary is good evidence of dishonour in 
our Courts (n). 

Besides the peculiarities above specified as incident to 
foreign bills, we must remember that, where a bill of ex- 
change drawn in one country is payable in another, a ques- 
tion of much importance and difficulty sometimes presents 
itself — Is the lex loci contracMs or the lex loci solutionis 
to be applied to determine the rights and liabilities of the 
parties ? 

Let us, by way of showing how the difficulty just alluded 
to may arise, first consider the case of a bill drawn abroad 
and accepted in this country. Here the drawer, by his 
contract, undertakes that the drawee shall accept and shall 
afterwards pay the bill, according to its tenor, at the place 
and domicile of the drawee, if it be drawn and accepted 
generally : — at the place appointed for payment, if it be 
drawn and accepted payable at a different place from the 
place of domicile of the drawee. If, then, this contract of 
the drawer be broken by the draw'ee, either by non-accept- 
ance or by non-payment, the drawer s liability for pajmient 
of the bill will be regulated by the law existing — not where 
the bill was to be paid by the drawee, but — where he, the 
drawer, made his contract (o). 

In accordance with the proposition just stated, it has been 
held, that, if a bill of exchange, on the face of which no 
interest is reserved (p), is draAvn in one country payable in 

(n) Byles on Bills, Sthed., chap, 19, C. 314, See Rothschild v. Oume, 1 

where ample information respecting the Q. B. 43 ; and, generally, as to apply- 

protest and noting of foreign bills is ing the lex loci contractOs, see ante, p. 

afforded. See Bondv t, Mitchelly 5 45 ; Ruchmahoye ▼. MoUichundy 5 

Exch. 415. Moo, P. C. C. 284. 

(o) Allen T. KemhlCy 6 Moo. P. C. (p) If a rate of interest be expressly, 
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another, the drawer is liable on its dishonour to pay as 
damages interest at the current rate in the country where the 
bill was drawn (q). But although a bill drawn at A. primd 
facie bears interest as a debt at A. would do if nothing else 
appear, yet, if that bill be indorsed at B., the indorser is 
a new drawer, and it may, as remarked by the Court of 
Exchequer in the case below cited (q), be a question whether 
this indorsement is a new drawing of a bill at B., or only 
a new drawing of the same bill, that is, a bill expressly 
made at A. If the former view be con-ect, the bill thus 
indorsed will carry interest at the rate at B. ; if the latter 
view’ be coiTect, it would carry interest according to the 
rate at A. (r). 

Again, if a bill be drawn in one country, not specifying 
any rate of interest, and be accepted generally in another, 
upon dishonour of the bill the rate of interest payable wdll, 
as against the acceptor, have to be calculated according to 
the law of the country of his domicile, for a contract to pay 
generally is governed by the law* of the place where it is 
made (s). And if a bill be sent from one country by the 
draw’er to the draw’ee in another, who there accepts it gene- 
rally, and returns it to the draw’er, the contract raised by the 
acceptance must be considered as made in the country of the 
drawee (t). Where, how’cver, a bill drawm and accepted 
abroad is made payable here, the mode of payment, and the 
consequences of non-payment, will, in the absence of any 
express stipulation by the parties, be governed by our 
law {u). 


or by necessary implication, specified on 
the face of the instrument, there its 
amount is of course governed and regu- 
lated by the terms of the contract 
itself: Judgm., 9 Exch. 30. 

(q) Gibbs y. Fremont^ 9 Exch. 25. 

(r) See the authorities upon this 
subject cited Gihbs t. Fremont^ supra ; 


Sharpies v. Fickard^ 2 II. N. 57-60. 
(«) Story Confl. L., 3rd cd., p. 619. 
{t) Per Coleridge^ J., Wilde y, She^ 
ridan, 21 L. J., Q. 13., 260. 

(«) Cooper V. Earl Waldegrave^ 2 
Beav. 282 ; Story Confl. L., 8rd ed., 
p. 579. 
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A promissory note is a written promise by one person for 
the payment of money to another person therein named, at a 
specified time, absolutely and at all events (a:). 

Before inquiring as to the nature and requisites of the 
above instrument, a few remarks as to its origin and the 
reason of its introduction amongst us may be proper. In 
regard to the latter part of this subject, the explanation 
offered by JJr. Kyd, in his Treatise on Bills of Exchange ( 2 /), 
appears satisfactory. He suggests that, as commerce ad- 
vanced, the multiplicity of its concerns sometimes rendered 
necessary amongst mercantile persons a less complicated 
mode of payment than by bills of exchange. A trader, for 
instance, whose situation and circumstances rendered credit 
from the merchant or manufacturer who supplied him with 
goods absolutely requisite, might have so limited a connection 
with the commercial world, that he could not easily furnish 
his creditors with a bill of exchange on another man. But 
his own credit and respectability might, nevertheless, be 
such, that his simple promise of payment (reduced to writing 
for the purpose of evidence) would be quite as good as a bill 
on another. Hence we may reasoftibly conjecture that pro- 
missory notes originated. 

This species of security seems to have become prevalent 
here about the middle of the 17th century ; and, according 
to Lord Holt (z), was an “ invention of the goldsmiths in 
Lombard-street.” 

The precise mode, however, of the introduction into com- 
mercial transactions of instruments worded as promissoiy 
notes may be more accurately explained as follows 

Prior to the year 1640, the Royal Mint seems to have 


(a:) Bayley on Bills, 6th ed., p. 1 ; 
Story on Prom. Notes, 2nd ed., p. 1. 

In Foster v. JoUy^ 1 Cr. M. & R. 
707, Parhcj B., observes, that “every 
bill or note contains two things, value, 
either express or implied, and a con* 


tract to pay at a specified time.'" As 
to the presumption of consideration, see 
further, post, p, 487. 

(y) P. 18; Story on Prom. Notes, 
2nd ed., p. 7. 

( 2 ) 6 Mod. 29. 
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served, to some extent, as a bank or place of deposit for the 
cash of wealthy merchants, whose custom was to leave their 
money there when they had no immediate occasion for it, 
and to draw it thence when wanted. In the year just named, 
however, King Charles I., as history informs us, took forcible 
possession of a large amount of funds which had thus been 
lodged in his Mint, and the merchants ceasing, consequently, 
to trust the Royal Mint as a place of deposit, were, shortly 
after the date just named, obliged to have recourse to the 
goldsmiths, then principally domiciled in Lombard-street, 
who took upon themselves to act as bankers, and, in return 
for the sums deposited with them, issued their notes payable 
to order” or to bearer,” by way of security (a). 

It seems clear, from reported cases (?>), that bills of ex- 
change had, long before the time just spoken of, been in use 
here amongst merchants ; but some difficulty exists with 
reference to the question whether or not promissory notes 
were, prior to the stat. 3 & 4 Ann. c. 9, negotiable in like 
manner and to the same extent as bills of exchange. We 
know, indeed, that Lord Holt strenuously opposed himself to 
the placing of promissory notes on the same footing as bills 
of exchange, and to granting similar remedies upon them (c) ; 
but, notwithstanding his opposition, there can be no doubt 
that these instruments had, during the latter half of the 
17th centuiy, been recognised in the mercantile world as 
negotiable, and had there been regarded in the same light as 
bills of exchange. 

From the very obscurity, indeed, observable in the reports 
of cases upon bills and notes at the time in (juestion, and 
from the diflSoulty which exists in detenniuing in any parti- 
cular case whether the instrument sued upon was in reality 

(a) Anderson, Hist. Com., rol 2, p. Ld. Baym. 928. 

$86; Maepher. Ann. Com., voL 2, |»p. (I,) Ante, pp. 437, 488. 

411, 427 ; Gilbart, Hist. Bank., 3rd (r) See Clarke v. Martin^ Ld. Bajrm. 
ed., pp. 21-2. See Ward y. Exant, 2 767; JbulUr ?. Otpt, 6 Mod. 29. 
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a bill or note (c?), it may fairly be argued that the two 
classes of securities just named were then, even by lawyers, 
considered as mainly governed by the same rules, and as 
dependent upon the same law — that law, viz., which is recog- 
nised amongst merchants, and is fashioned according to their 
exigencies. • 

We must not then regard as conclusive, with respect to the 
question just mooted, the preamble of the statute of Anne, 
which declares the previously existing law as in accordance 
with the expressed opinions of Lord Holt. 

When, indeed, we reflect, that, prior to the time of Lord 
Mansfield, the leading principles of mercantile law had been 
comparatively little investigated, and certainly had not been 
reduced to any system — when we reflect, that, up to that 
date, some of the simplest points in connection with nego- 
tiable instruments had never been judicially decided {e), we 
shall hardly wonder that doubt exists as to the precise light 
in which promissory notes were regarded by our legal tri- 
bunals during the latter half of the I7th century (/). How- 
ever, the general eflect of the stat. 3 & 4 Ann. c. 9 (made 
perpetual by 7 Ann. c. 25, s. 8,) cl6arly was “ to put pro- 
missoiy notes on the same footing with bills of exchange ” {g). 
That statute expressly enacting Qi) — 1st, That every note 
payable to an individual, or order,” or “ bearer,” may be 
put in suit by the payee or holder ; 2ndly, That every such 
note shall be transferable in like manner as a bill of exchange, 


(d) See 3 Burr. 1525. 

(e) See Evans’s Becis. of Lord Mans- 
field, vol. 2, pp. 59-81. 

It was, however, reserved for Lord 
Kenyon to adjudicate, that the days of 
grace are to be allowed on a promissory- 
note as on a bill : see Brown v. Bar- 
radan, 4 T. R. 148. 

(/) See further upon this subject a 
learned note in Cranch (U. S.) E., vol. 
1, Appendix. 


(g) Per Ashhurst, J., 4 T. R. 153; 
per Lord Kenyon, C. J., 5 T. R. 4S5, 
(A) The wording of this statute was 
much considered in Brown v. 2)e IFtn- 
ton, 6 C. B. 356, 359 ; and in Wood 
V. Mytton, 10 Q. B. 810, 811. 

A promissory note, payable by instal- 
ments, is within the statute: Oridgt 
V. Sherborne, 11 M. & W. 374 ; Carlon 
V, Ketiealy, 12 M. & W. 139. 
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and so as to vest a right of action upon the instrument as 
against prior parties to it in the indorsee or holder. 

A promissory note, indeed, even when not negotiable, 
enjoys by our law all the privileges of a note which is nego- 
tiable, so far as the maker and the payee are concerned (i ) ; 
b«t, if such a note be indorsed by one to whom it has not 
been properly transferred, the transferee will have no right 
of action upon the note as against the transferor and in- 
dorser (k). 

Referring to the definition of a promissory note given at 
p. 471 , the instrument in question will at once be found to 
possess some important attributes in common with bills of 
exchange. A promissory note must be in writing (Z) ; it 
must be for the payment of money absolutely and at all 
events (m), a written promise to pay money and to do some 
other act would not be a promissory note (?j). A payee must 
be expressly named in the instrument, or must appear therein 
by necessary implication ( 0 ). 

The ordinary form of a promissory note is as follows : — 

'' £100. London, 1st January, 1855. 

[Three] months after date [or On demand, or At sight, 
or At [ten] days after sight], I promise to pay C. D. or order 
[or bearer] One Hundred Pounds. A. B.” (]>). 


(i) Story on Prom. Notos, 2nd ed., 
p. 46 ; Story on Bills, p. 75. 

{k) Gwinnell y. Ilerhcrt^ 5 Ad, & 
E. 436 ; Byles on Bills, 8tb ed., p. 136. 

(0 Story on Prom. Notes, 2nd ed., 
pp. 12-14. 

(to) Clarke v. Per rival ^ 2 B. & Ad. 
660, and cases there cited. See Jury 
V. Barker, E. B. & E. 459. 

(«) FoUett V. Moore, 4 Exch. 410 ; 
Martin v. Chawniry, 2 Str. 1271. See 
RuMelly. Phillipt, 14 Q. B. 891. 

(o) Brown v. Dt Winton, 6 C. B. 


336, and cases cited Id. 354, 355. Bee 
Ahaolon V. Maries, 11 Q. B. 19; En- 
thoven v.lloyk, 13 C. B. 873, 394; 
Mcfjfjinson v. Harper, 2 Cr. & M. 
322 ; Storm v. StirHuy, 3 E. & B. 
832 ; and Cowie v. Stirling, 6 E. & B. 
333 ; wliicli are followed in Yatea t. 
Nash, 8 C. B., N. S., 581, 586 ; Steh- 
ling V. Spicer, 8 C. B. 827. 

ip) As to the statutory scale of 
stamp duties on promissory notes, seo 
Chitt. Bills, 10th ed., Part!., Chap. 4^ 
17 A 18 Viet. c. 83, Sched. 
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The person signing the above instrument is called the 
maker ; the person to whom it is made payable the 'payee ; 
when transfeiTed by indorsement the immediate parties to 
such transfer are, as in the case of a bill, termed the indorser 
and indorsee. 

No particular form of words is necessary to constitute 
a promissory note ; and embaiTassing questions may arise 
under the Stamp Acts or otherwise in regard to an instru- 
ment ambiguously worded, and presenting some features in 
common with a promissory note, others in common with an 
I. 0. U. (g), with a mere acknowledgment of a debt (r), or 
with an unilateral contract, or an agreement inter partes {s). 
A promissory note, payable to the maker s o^vn order, may, 
after it has been indorsed and put in circulation, be treated 
as a note payable to bearer (^), though it is not per se a 
negotiable instrument within the statute of Anne (t). And, 
where an instrument is in terms so ambiguous as to make it 
doubtful whether it is a bill of exchange or a promissory 
note, the holder will at his election be entitled to treat it as 
either, for the words of an instrument are in general to be 
taken most strongly against the party using them (u). 

The distinction in general structure and character, which 
exists between a bill of exchange and a promissory note, is 


(7) Brooks V. Blkins^ 2 M. & W. 74 ; 
Fisher V. Leslie, 1 Esp. 426 ; Mela- 
nolle V. Teasdale, 13 M. & W. 216. 

(r) Jlyne v. Bewdney, 21 L. J., Q. 
B., 278. 

(s) Ibid. ; While v. North, S Exeb. 
689 (following Horne v. Red f earn, 4 
Bing. N. C. 433) ; Hamilton v. Spot- 
tiswoode, 4 Exch. 200 ; Sibree v. Tripp, 

15 M. & W. 23; Robins v. May, 11 
Ad. & E. 213 ; Davies v. Wilkinson, 
10 Ad. & E. 98 ; Ayrey v, Feamsides, 
4 M. & W. 168; Drury y. Macaulay, 

16 M. & W. 146 ; Jarvis v. Wilkins, 
7 M. & W. 410. 


(t) Masters v. Baretto, 8 C. B. 433 ; 
Hooper V. Williams, 2 Exch. 13 ; 
Brown v. De Winfon, 6 C. B. 336 ; 
Gay V. Lander, Ibid. ; Ahsol>n v. 
Marks, 11 Q. B. 19 ; Wood v. Mytion, 
10 Q. B. 805. 

(tt) Edis V. Bury, 6 B. & C. 433 ; 
Lloyd T. Oliver, 18 Q. B. 471 ; per 
Lord Denman, C, J., Roffey 7 . Green- 
well, 10 Ad. & E, 225. See Forbes r. 
Marshall, 11 Exch. 166; Allen ▼. 
Sea Fire and Life Ass, Co,, 9 C, B, 
574 ; Ellison 7. CoUingridge, Id. 670 ; 
Fetor, Reynolds, 9 Exch. 410 ; Fielder 
r, Marsh^ 9 0. B., N. 8., 606. 
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thus pointed out by Dr. Story (x). In a bill of exchange, 
there are usually three original parties, the drawer, the 
payee, and the drawee, who, after acceptance, becomes the 
acceptor. In a promissory note, there are but two original 
parties, the maker and the payee. In a bill of exchange, 
the acceptor is, in contemplation of law, the primary debtor 
to the payee, and the drawer is but collaterally liable. In a 
promissory note, the maker is, in contemplation of law, the 
primary debtor. When a negotiable note has been indorsed 
by the payee, then there occurs a striking resemblance in 
the relations of the parties upon both instruments, although 
they are not in all respects identical. The indorser of a note 
stands in the same relation to the subsequent parties to it as 
the drawer of a bill ; and the maker of the note is under 
the same liabilities as the acceptor of a bill (y). Hence the 
remarks a keady made respecting the rights and liabilities of 
parties to inland bills, may readily be applied to determine 
the mutual obligations of the parties to promissory notes. 
This latter subject will, accordingly, be here dismissed with 
some brief observ^ations. 

The contract of the maker of a promissory note, payable 
at a time certain after date, is of this kind, — he under- 
takes to pay the amount specified in the note at the time 
■when it becomes due, or (as the common phrase is) at 
its maturity (z), to the payee or other person entitled to 


(x) Story on Prom. Notes, 2nd ed., 

p. 6. 

(y) In Heylyn v. Adamson^ 2 Burr. 
676, Lord Mansfield says, “While a 
promissory note continues in its original 
shape of a promise from one man to 
pay to another, it bears no similitade 
to a bill of exchange. When it is in- 
dorsed the resemblance begins, for then 
it is an order by the indorser upon the 
maker of the note to pay to the in- 


dorsee, This is the very definition of 
a bill of exchange.” 

See also Owinnell v. IJevhert^ 5 Ad. 
kE. 43fi, 439, 440. 

(z) The days of grace (as to which, 
ante, p. 444) are allowed on a promis- 
sory note, even when payable by instal- 
ments : Oridge v. Sherborne, 11 M. & 
W. 374. See also Brown v. Uarradan, 
cited ante, p. 473, n. (e). 
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receive the same, according to tJte tenor of the note (a). If, 
then, the note does not contain a condition, that it is to 
be presented for payment at some particular place, the 
maker will be liable to an action immediately the note 
falls due, without any demand or presentment thereof to 
him, because in that case his engagement is uncondition- 
ally to pay. 

That demand or presentment is not, under ordinary cir- 
cumstances, necessary as against the maker of a note, may 
be kept in mind by the decision of the Court of Exchequer 
in Norton v. Ellam (h), which shows that a promissory note, 
even when payable on demand, fs a present debt, and is 
payable without any demand ; and accordingly the Statute 
of Limitations will begin to run from the date of such a 
note : the above case, being similar to that of money lent, 
payable on request , — where no demand or request is neces- 
sary before bringing the action, because the debt which 
constitutes the cause of action arises instantly on the loan 
being made. 

It must be remembered, however, that a note payable on 
demand, or at a date certain, differs materially (as regards 
the point now under notice) from one payable at or after 
sight ; for, by the veiy terms of the contract, in either of 
these latter cases, the note must be shown to the maker 
before the action can be brought (c). 

Hardship may, no doubt, by operation of the rule of law 
just stated, be caused to the maker of a note, who, though 
willing to pay tlie same at maturity, cannot discover the 
then holder of the instrument. From the possibility of such 
hardship being cast upon him, he may, however, relieve 

(а) Story on Prom. Notes, 2nd ed., M, 863. 

P* ^20. (c) Dixon T. NnitaU, 1 Cr, M. & 

(б) 2 M. & W. 461 ; Rumball v. R. 307 ; ffotnui r. Kerriton, 2 Taunt. 

Ball, 10 Mod. 88. See, per Abbott, 323. 

C. J., Madnlosh v. Uaydon, Ry. & 
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himself, by inserting a condition, requiring presentment at 
some particular place, in the note ; and, if he do so, the 
case of Sands v. Clarice {d) iS strong to show the necessity 
of averring and proving presentment of the note before 
charging him, or of offering a sufficient legal excuse for 
its omission. There the action was by payee against maker 
of a promissory note, payable at a particular place. The 
declaration averred, that, when the note became due, the 
plaintiff was ready and willing to present it there, and would 
have done so, but the defendant was then absent from and 
not to be found at the said place, and had clandestinely 
departed and abscondeeP from thence, without leaving any 
effects there or any provision for payment of the note, and 
that there were not any effects of the defendant there, — it 
was held, however, that the facts thus alleged w'ould not, if 
proved, constitute any sufficient excuse for non-presentment. 
The judgment in Sands v. Clarke conclusively shows that 
presentment in the case of a note payable at a particular 
place may be regarded as a condition precedent to the per- 
formance of his promise to pay by the maker, and that an 
avei'Tnent, supported by evidence, that this condition has 
been duly performed, or has been prevented or dispensed 
with by the defendant, is essential to sustain the right of 
the payee or holder to recover upon the note. It has, in 
other cases, been decided that the known bankruptcy or 
insolvency of the maker of a note payable at a particular 
place will not dispense with presentment, nor will a general 
declaration by the maker of such a note, that he will not 
pay it, furnish any excuse for non-presentment (c) : under 


(d) 8 0, B. 751, where numerous 
authorities upon the above subject are 
collected : Van der Donckt v. Z hel- 
Ituton, 8 C. B., 812 ; Emhlin r. Dart- 
mil, 12 M. AW, 830; Spindler v. 
OreUett, 1 Exch. 384. 

In connection with the case cited in 


the text, it must be remembered, that 
tlie slat. 1 A 2 Geo. 4, c. 78, s. 1 (as 
to which, ante, p. 452) docs not apply 
to promiiisory notes. 

(e) BotcfM V. //owe, 5 Taunt. 80 ; 
Judgm., 8 0. B. 750, 760; Arg., HumhI 
y. Langitaffe, Doogl. 515; Bedailt t. 
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circumstances such as are here suggested a demand at the 
place specified in the note, unless dispensed with, will be 
necessary. 

The indorser of a promissory note is to be regarded as a 
surety merely for the party primarily liable upon the note, 
viz., the maker. As in the case of a bill, so in that of a note, 
an indorser can only be charged when presentment to the 
maker has been made, and due notice of dishonour has been 
given. As regards presentment and notice of dishonour 
generally, reference may be made to what has been already 
said upon those subjects (/). Some remarks, however, re- 
specting the necessity for speedy jfresentment of negotiable 
paper have, with a view to convenience, been reserved for this 
place. The point in question is one of much practical im- 
portance, as will presently appear. 

Now, in the first place, a bill or note payable after sight 
should be presented for sight within a reasonable time after 
it has reached the holder’s hands. It is, however, in the 
power of the holder of a bill or note thus payable to postpone 
for such reasonable time the day of payment, by postponing 
the date of the presentment for acceptance ; and, if so minded, 
the holder may put the bill or note, whilst unpresented, into 
circulation. The question whether, under all circumstances, 
the presentment of such an instrument has been made within 
reasonable time, will depend upon the particular facts of the 
case {g). 

Where a bill of exchange payable on demand and accepted, 
or where a promissory note payable on demand is circulating, 
it does not necessarily behove the holder of such instiTiment 
to present it for payment immediately on its reaching his 
hands. In the case of a bill payable on demand, or of a 
cheque, the rule seems to be this — that the presentment 

Sowerhy, 11 East, 114. See also (r/) Pry v. 7 Taunt. 897 

Bailey v. Pointer, 14 M. & W. 44. Pkute v. JRobina, 1 Moo. & M. 138 

(/) Ante, pp. 444, 464. Straker t. Oraham, 4 M. & W. 721. 
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Banknote. 


should, where the parties live in the same place, be mud# 
on the day after it cam^ into theh cider’s hands (hy, A 
promissory note, however, payable on demand, is often in* 
tended to be a continuing security and not like a cheque (i), 
to be presented speedily (k). Hence it has been held that 
such a note cannot be treated as over-due (?), merely 
because it is indorsed some years after its date, no inte- 
rest having been paid upon it for several years before such 
indorsement (m). 

A bank note is a promissory note made by a banker, pay- 
able to bearer on demand (n). A bank note has, however, 
some peculiar qualities (o), of which the most important is, 
that it circulates as money, and, in the ordinary course of 
business, is treated as such (ji). In Miller v. Race (r/). Lord 
Mansfield says that hank notes are constantly and univer- 
sally, both at home and abroad, treated as cash, and paid and 
received as cash ; and it is necessary, for the purposes of 
commerce, that their cummcy should be established and 
secured (r). It was there accordingly held, that a bond fide 
holder of a bank note for valne is entitled to retain it as 
against a former owner from whom it has been stolen ; the 
Court applying to a bank note the rule of law applicable to 
money, and observing that, ‘‘ in the case of money stolen, 


{h) Robson V, Bennett, 2 Taunt. 
388 ; Moule v. Brcncn, 4 Bing N C. 
266 ; Algcaiider t. Burchfield, 7 M. & 
Gr. 1061. 

(t) It will, however, be no answer to 
an action by the holder against the 
drawer of a cheque that it was not pre- 
sented for payment within a reasonable 
time, unless in the interval the fund 
in the banker^s hands is lost by his 
failure : Robinson v. Hawhsford, 9 Q. 
B. 62. 

{k) Per Paikct B., Brooks v. Mit- 
chell^ 9 M. & W. 18; Heywood v. 
Watsoftij 4 Bing. 496 ; Barowgk v. 


White, 4 B. & C. 325, 328. 

(/) As to the equities which maj 
attach against one taking a negotiahle 
instrument when overdue, ante, p, 464 * 

(w) Brooks V. Mitchell, supra, 

(n) Byles on Bills, 8th ed., p. 9. 

(o) Judgm., Guardians of LkifiM 
Vniun V. Gieene, 1 H. & N. 889. 

ip) The notes of the Bank of Bug- 
land constitute a legal tender, exotpt 
by the Bank itself or its branchee ; 9 
& 4 Will. 4. c. 98, 8. 6. 

iq) 1 Burr. 452. 

(r) Kt vide judgm., Ingham v, 
Ptimrose^ 7 C. B., N. 8., 85. 
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|rue owner cannot recover it, after it has been paid away 
and honestly upon a valuable and bond fide con- 
sideration.” In short, one who takes a bank note boTid fide 
giving value for it, and without notice that the 
party from whom he takes it has no title — may recover 
upon it, although he may at the time have had the means 
of knowledge of such fact, and have neglected to avail him- 
self of them {s), 

A bank note is expressly intended for circulation, and not 
meant as a continuing security in the hands of any particular 
holder. The rule in regard to its presentment must therefore i 
be separately examined — it has manifestly a direct bearing ’ 
on the question — Under what circumstances will the pa3mient 
of a debt in bank notes be equivalent to a payment in cash ? j 
The case of Camidge v. Allenby (t) is a leading authority 
upon this subject (u). There the facts were as under : — 
Certain com was sold and delivered by the plaintiff to the 
defendant at York on the Saturday morning, and paid for at 
three o’clock the same afternoon in notes of the bank of 
D. & Co., at Huddersfield. The bank in question had, in 
fact, stopped payment at eleven o’clock in the morning of 
the day named, and did not resume their payments. The 
insolvency of D. & Co. was, however, unknown to either of 
the parties to the transaction above mentioned. The 
plaintift neither circulated the notes nor iiresented them 
for payment, but a week after their receipt required the 
defendant to take back the notes and to pay him the amount 
of them. The question raised accordingly was, ’whether, 
under the circumstances, the defendant was legally compel- 
lable so to do. The answer to this question was perspi- 
cuously given by Mr. Justice BayUy, in a judgment, from 

($) Raphael v. Bank of England^ (t) 6 B. A C. 878. See also Tmmer 
ir C. Bm 161. See, per Crompton, J., v. 8Ume$, 1 D. & L. 122 ; Rogert r. 
and Lord Campbell, C. J., Carlon v. Langford, 1 Or. M. 687. 

6 B. & B. 770, 771. («) See judgm., 1 fl. & N. 890. 

I I 
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which the following passages are extracted : — The rule/* 
he says, ** as to all negotiable instruments is, that, if they 
are taken in payment of a pre-existing debt, they operate 
as a discharge of that debt, unless the party who holds the 
instruments does all that tlie law requires to be done in order 
to obtain payment of them. Then the question is, what it 
was the duty of the plaintiff to do in order to obtain pay- 
ment of these notes ? They were intended for circulation. 
But I think that he w^as not bound immediately to circulate 
them or to scud them into the bank for payment ; but he was 
bound, within a reasonable time after he had received them, 
either to circulate them or to present them for payment. 
Now, here it is conceded, that if there had not been any 
insolvency of the bankers, the notes should have been cir- 
culated or presented for payment on the Monday. It is 
clear that the plaintiff on that day might have had know- 
ledge that the bankers had stopped payment, and having 
that knowledge, if presentment was unnecessary, he had then 
another duty to perform. In consequence of the negotiable 
nature of the instruments, it became his duty to give notice 
to the party who paid him the notes, that the bankers had 
become insolvent, and that he, the plaintiff, would resort to 
the defendant for payment of the notes ; and it w^ould then 
have been for the defendant to consider wdiether he could 
transfer the loss to any other person ; for unless he had 
been guilty of negligence, he might perhaps have resoiled 
to the person who paid him the notes.’* Upon such grounds 
it was held, in Camidge v. Alleuby, that the plaintiff, by 
reason of his laches, was not entitled to recover, but must 
bear the loss occasioned by the failure of the bank. The 
learned Judge, whose words have just been cited, remarking, 
that, though it might be hard that the entire loss should 
fall upon one individual, yet, it is a general rule applicable 
to negotiable instruments, and not to be relaxed in par- 
ticular instances, that the holder of such an instrument is 
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to present promptly, or to communicate without delay notice 
of non-payment or of the insolvency of the acceptor of 
a bill or the maker of a note ” (x) ; and such notice must 
be communicated within a reasonable time, though not 
necessarily before the expiration of the time allowed for 
presentment (y). 

Another question, which, as connected with the preceding 
subject, may here be conveniently discussed, is this : — What 
right has the holder of a bank note, or of any negotiable 
instrument passing from hand to hand without i/ndorseTnent, 
as against his immediate transferor, should the instrument 
transferred prove, by reason of some defect inherent in it, to 
be worthless ? Now, it is clear, that such right, if any, will 
not be founded directly on the instrument itself, nor be 
enforceable against the defendant as virtually a party thereto. 
It will rather be founded on some implied undertaking upon 
his part, connected indeed with, but collateral to, the instru- 
ment (z). 

A person who receives forged bank notes in payment for 
goods sold, or who discounts a forged bill, will not in general 
be precluded from suing for the price of the goods, or for the 
amount advanced by way of discount, because, in the one 
case, there has been a total failure of consideration, and, in 
the other, the payment was made under a mistake as to 
facts, and likewise without consideration (a). 

Oompertz v. Bartlett (b) should be consulted with reference 


{x) Per Bayley^ J., 6 B. & C. 883. 
{y) Rohson v. Oliver^ 10 Q. B. 704. 
See /awi68 v. Holditchy 8 D. & R. 40. 

{ 2 ) See Nicholson v. Ricketts^ 29 L. 
J., Q. B., 65. 

(а) Jones v. Ryde^ 5 Taunt. 488. 
See Wdhinson v. Johnson^ 3 B. & C. 
428 ; Cocks v. Masterman^ 9 B. & C. 
902. 

(б) 2 E. & B. 849, which affirms 
Jones V. RydCf 6 Taunt. 488 ; Foun^ 


y. ColCy 3 Bing, N. C. 724 ; Gumey 
V. Woniersleyy 4 £. & B. ]33. See 
Pooley V. BrowUy 11 C. B., N. S., 
666 ; per Lord Kenyon^ C. J., Penn t. 
Harrison, 8 T. R. 759. 

A person who pays into a banker’s 
worthless notes will, if there be no 
laches in the banker, hare to bear the 
loss ; Timmins y. Gihbins, 18 Q. B. 
722. See Woodland y. Fear, 7 K. & 
B. 619, 


I I 2 
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to this part of the subject, and as showing the application of 
the maxim Caveat emptor in connection with bills of ex- 
change and promissory notes. The question there arose 
upon the sale of a bill of exchange, which, on the face of it, 
purported to he a foreign hill, but had in fact been drawn 
in London, and was unavailable for want of a stamp. This 
bill was discounted by the plaintiff for the defendant, who 
did not indorse it but hond fide believed the bill to have 
been drawn abroad. The question was, whether the plaintiff, 
having thus purchased a worthless commodity, was entitled 
to recover his purchase-money from the vendor. The Court 
of Queen’s Bench held that he was — upon this short ground — 
that even in the absence of fraud a vendee is '' entitled to 
have an article answering the description of that which he 
bought.” The principle of this decision will be found appli- 
cable in a great variety of cases, wherever indeed forged or 
spurious paper passes for value from hand to hand. 

As bearing upon the point now immediately before us, 
(though not decided with reference to the particular class 
of instruments to which attention has latterly been confined,) 
may be cited Laniert v. Heath (r). There the question was, 
whether the price of certain scrip certificates of shares in the 
Kentish Coast R C.” could be recovered back by the pur- 
chaser from the broker whom he had employed to buy them, 
these certificates, although known and commonly dealt with 
in the money-market under that (l(\sigiiation, being in fact 
spurious ; such being the question raised between the parties, 
the Court of Exchequer laid down the law applicable to it in 
these terms : — That, if the scrip actually purchased was the 
only scrip known in the market by the particular designation, 
the purchaser, in directing his broker to buy this scrip, and 
having received it, had in truth got all that he had contracted 

(e) 15 M. & W. 486. See Wettroi^ji there cited ; Nicholton r, Ricketiif 29 
f. Solmm, 8 C. B. 845, and cases L. J., Q. B., 55. 
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to buy, and could not therefore recover its price from his 
broker. 

Having now particularised the various points, which in 
connection with bills of exchange and promissory notes spe- 
cially demand attention, it remains to say somewhat as to 
matters of defence ordinarily available in actions upon such 
instruments. As to four only of these grounds of defence, 
shall I here offer some remarks, viz,, Payment — the defence 
of Fraud and No Consideration — of an unauthorised Alter- 
ation of the instrument — of its Loss {d). 

Payment of a bill must, in order that it may operate as 
a discharge of the acceptor or the drawer, be a payment 
according to the law merchant — that is, payment of the 
bill at maturity. If a party pays it before, he purchases 
it, and is in the same situation as if he had discounted the 
bill (e). 

It has been said, indeed, that there is no legal reason why 
the indorsee of a bill may not accept satisfaction of the con- 
tingent or absolute liability of the drawer or indorser, with- 
out by so doing discharging the acceptor (/), though, in the 
case of an accommodation bill, which the holder has taken 
with notice that it is such, payment by the drawer might be 
pleaded in an action against the acceptor of the bill {g). 

Further, it is an established rule, that if the holder of a 


(d) For minute practical informatiou 
respecting the above and other ordinary 
grounds of defence in actions upon bills 
and notes, reference must be made to 
standard works treating exclusively of 
those instruments. My principal en- 
deavour, in briefly alluding to this sub- 
ject, has been to indicate recent deci- 
sions which deserve perusal in con- 
nection with the various points here 
selected for examination. 

(e) Per Parhe, B., Mwley v. Oudver- 
well, 7 M. & W. 182 (citing Burhridge 


V. Manners, 3 Camp. 194) ; Judgm., 
llarmer v. Steele, 4 Exch. 13. 

(/) Judgm., Jones v. Broadkurst, 9 
0. B. 181-2 ; cited and commented on 
in Cook V. Lister, 13 C. B., N. S., 
543, 682, 585 (where the cases bear- 
ing on the above point are collected) ; 
Milnes v. Damm%, 6 Exch. 948 ; Jewell 
V. Parr, 13 C. B. 909 ; Parr v. Jewell, 
16 Id. 684. 

(g) Oook V. Lister, 18 C. B., N. S., 
643, 689. 


Ordinary 
matters of 
defence in 
actionsupon 
bills and 
notes. 


Payment. 
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bill sues several of the parties liable to him upon it, he has, 
notwithstanding payment pendente liie, a right to proceed in 
such actions to recover his costs (/t) ; and, where two actions 
were concurrently brought upon a bill of exchange, the one 
against the drawer, the other against the acceptor of the bill, 
and the defendant in the first action obtained a Judge^s 
order for a stay of proceedings on payment of the debt, 
interest, and costs, it was held, that the payment under this 
order could not be pleaded in bar of the further maintenance 
of the second action — as being a payment in satisfaction and 
discharge of the causes of action against the acceptor — nor 
be relied upon as a ground for reducing the damages (i). 

The cases below cited (/c) will suffice to show what will 
amount to payment of a bill or note, so as to sustain a plea 
of payment in an action upon such instrument. Upon this 
part of the subject I may obseiwe, that, if the payee of a 
promissory note pay the amount to an indorsee on default by 
the maker, the payee will not be justified in commencing 
an action against the maker in the name of the indorsee 
without authority from him {!). Though, if a bill payable 
to order of the drawer after indorsement over be dishonoured 


(k) Goodwin v. CremeVy 18 Q. B., 
757 (and cases there cited), recognised 
in Kemp v. Balls, 1 0 Exch. 607. 

By the new Practice Rules of Hilary 
T. 1853 (reg. 24), it is provided, that, 
“in any action against an acceptor of 
a bill of exchange, or the maker of a 
promissory note, the defendant shall be 
at liberty to stay proceedings on pay- 
ment of the debt and costs in that 
action only.** Also, by the Pleading 
Rules of Trim T. 1853, the payment of 
a bill or note must be specially pleaded. 

(i) RamdaU t. ifoon, 12 C. B. 261 ; 
cited and explained per Erie, C. J., 13 
C. B., N. a, 584. See BelsAaw v, 
Buibf 11 C. B. 191 ; cited per Wil^ 
Hams, J., 18 C. B., N. S., 588. 


(Ij mils T. Mesnard, 10 Q. B. 266; 
Thorne v. Smith, 10 C. B. 659 ; Wil- 
liams V. James, 2 Exch. 798 (in Error); 
Balli V. Dennistoun, 6 Exch. 483 ; 
Jones V. Gretton, 8 Exch. 773 ; Tur- 
ney V. Dodwell, 8 E. & B. 136, distin- 
guishing Foster v. Dawher^ 6 Exch. 
839 ; Beaumont r. Greathead, 2 C. B. 
494 ; Bell v. Buckley, 11 Exch. 681. 

As to payment supra protest, see 
Qcralopulo v. Witter , 10 C. B. 690 ; 
per Cur., Ration v. Inglis, 2 Q. B. 
685 ; Ooodall t. PoUeUl, 1 C. B. 288. 

(t) Coleman t. Biedman, 7 C. B. 
871. See Emmett t. Tottenham, 8 
Exch. 884 ; Rogers t. ChUton, 1 Each. 
862 ; Arthur r. Beales, Id. 608 ; Bar- 
her T. Lemon, 11 Q. B., 802. 
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and paid by him, the drawer may return the bill to his 
indorsee for the purpose of his suing the acceptor upon it as 
trustee for the drawer (m), or of course he may in his own 
name sue upon the bill. 

The character in which a bill is paid by a party liable on 
it — ex. gr.y whether as indorser or as agent for the acceptor 
— will clearly be a question of fact (n). 

A bill or note, primd facie, imports consideration (o) ; and 
a plea of ‘‘ no consideration ought, in strictness, to aver 
fraud or illegality, and circumstances showing an absence of 
consideration (p). 

In an action by indorsee against the acceptor of a bill or 
maker of a note, a plea of no consideration ’’ should show 
not merely that the defendant received no consideration, but 
that the plaintiff gave none for the bill or note. At all 
events, it should show, that the plaintiff took the instrument 
with notice of the original want of consideration (in which 
case he will be entitled to recover so much only as he him- 
self gave for it), or tliat he took it with notice of facts show- 
ing that it had been improperly obtained from the defen- 
dant, or was tainted with illegality or fraud {q). Further, as 
between the parties in question, the defence of no consider- 
ation ” will fail, if it be shown that any intermediate paily to 
the bill or note gave value for it (r). 

The rule in respect to the onus prohandi on an issue 


(m) WiUiama v. James, 15 Q. B. 
498. 

(n) Pollard v, Ogden, 2 £. & B. 
469. 

(o) See (ex. gr.) Watson y, Russell, 
3 B. & S. 34. 

(p) Astley V. Johnson, 5 H. & N. 
137 ; per Jervis, C. J., Forman y. 
Wright, 11 0. B. 492 : cited Judgm., 
Cook V. Wright, 1 B. & S. 667 ; Crofts 
y. Beale, Id. 172 ; Kearns y. Durell, 
6 0. B. 696 ; Boden y. Wright, 12 0. 


B. 445 ; CarriUhers y. West, 11 Q. B. 
143 ; Wells V. Hopkins, 6 M. & W. 
7 ; Dobie y. Larkan, 10 Exch. 776 ; 
Sully V. Frean, Id. 535 ; Hvlse y. 
Bulse, 17 C. B. 711 ; Smith, app., 
Smith, reap., 13 C. B., N. S., 418. 

(q) Robinson y. Reynolds, 2 Q. B. 
196. See the Forms of Pleas of Want 
of Consideration, Bnllen k L. Free. 
Plead., 2nd ed., pp. 450 et seq. 

(r) Hunter y. 4 Exch. 489 ; 

Masters v. Ibberson, 8 0. B. 100, 


Defence of 
“ no consi- 
deration.’* 
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taken upon a plea of “ no consideration ’’ to an action on a 
bill has thus been stated by Lord Ahinger, C. B. (s), “ where 
there is no fraud, nor any suspicion of fraud, but the simple 
fact is that the defendant received no consideration for his 
acceptance, the plaintiff is not called upon to prove that he 
gave value for the bill ; but if the bill be connected with 
some fraud, and a suspicion of fraud be raised from its being 
shown that something has been done with it of an illegal 
nature — as that it has been clandestinely taken away, or has 
been lost or stolen, — the holder will be required to show that 
he gave value for it {t). If, indeed, in an action by indorsee 
against acceptor of a bill, the ground of defence be, that the 
bill was obtained illegally from the defendant, and indorsed 
to the plaintiff vdthout consideration, the defendant will be 
bound in his plea to aver both the illegality and want of con- 
sideration ; and if at the trial he proves the illegality, such 
proof will, according to the nile above stated, throw upon the 
plaintiflP the on us of showing that he gave consideration for 
the bill. The reason of this rule is explained by Park^, B., 
in Bailey y. Bid well (?/), who says, that, if the instrument in 
question were proved to have been obtained by fraud or 
affected by illegality, that affords a presumption that the 
person guilty of the illegality would dispose of the ])ill or 
note, and would place it in the hands of another person to 
sue upon it ; and such proof casts upon the plaintiff* the 
burden of showing that he was a bond fide indorsee for 
value {x). But where there is a m(*re absence of considera- 
tion between the original parties to the bill no such presump- 


{$) Mills V. Barbery 1 M. k W. 425, 
431 

(t) Judgm., 1 M. & W. 432. 

(u) 13 M. & W. 76; Smilh v. 
Brainty 16 Q. B. 244. 

(x) See also, in support of the doc- 
trine here stated, Haroty ▼. Towtrsy 6 
Ki:eh. 636; Berry r, Aldermany 14 


C. B. 95 ; S. C.y 13 Id. 674 ; Smith t. 
Brainey 16 Q. B. 244, 251 ; Mather 
V. Lord Maidstonty 1 C. B., N. 8., 
273 ; Hall v. Featkerston€y 3 H. A K. 
284 ; MUU t. Barbery 1 If. A W. 425; 
Edmunds t. Orat'es, 2 M. A W. 642 ; 
May y. SeyUry 2 Exch. 568, 566. 
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tion arises, and the defendant must show that plaintiff took 
the bill without consideration {y). 

The defence of ‘‘ no consideration is pleadable as to part 
only of the amount of a bill or note ; for instance, by way 
of answer to an action upon such instrument, a man might 
say, that, in adding up an account, he erroneously supposed 
himself to be indebted in ' lOOZ., whereas in truth lOZ. only 
was due.’ That, in the case of a bill or note, would be a good 
plea of want of consideration except as to 10^.” (z). A partial 
failure of consideration could not, however, be pleaded as a 
defence to the whole bill or note (a) ; nor would it be plead- 
able as a defence pro tanto, unless the failure of considera- 
tion were in respect of a specific ascertained amount (6). 

We have already (o) seen, that if a person lends his name 
to another for his accommodation, the party accommodated 
undertakes to pay the bill at maturity, and, further, to indem- 
nify the person accommodating him, in case that person is 
compelled to pay the bill for him. Hence there is an im- 
plied authority to such person to pay it, if he be in that* 
situation that he may be compelled by law to pay the bill, 
though the holder do not actually compel him to do so ; 
and, after payment, he may sue the party accommodated 
for money paid on his account ; for such payment is in truth 
under the implied authority given by the contract of accom- 
modation between the parties ; and whether this be a pay- 
ment of the whole bilP, or of only a part of it, makes no 
difference” (d). 

(y) Fitch V. JoneSf 5 E. & B. 23 S. 

(z) Per JerviSf G. J., Forman v. 

Wright, 11 0. B. 492. 

(a) Clark v. Lazarus, 2 M. & Gr. 

167 ; Camac v, Warriner, 1 C. B. 

856; Darnell v. WiUiams, 2 Stark. 

N. P. C. 166. 

(5) Byles on Bills, 8th ed., p. 119. 

{c) Ante, p. 442, and oases cited p. 


413 n. (r). 

{d) J udgm., SUigh y, Sleigh, 5 Exch. 
617. 

By the Pleading Rules (reg. 8), it ia 
provided, that the “drawing, indors* 
ing, accepting, &o., bilis or notes by 
way of accommodation,*’ most be spe- 
cially pleaded. 
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From the important case of Master v. Miller (e) is deduced 
the proposition, that any unauthorised and material alteration 
of a bill of exchange or promissory note will, unless satisfac- 
torily accounted for, avoid the instilment, whether such 
alteration be made by the holder himself or by a stranger ; 
for no man shall be permitted to take the chance of com- 
mitting a fraud without running any risk of losing by the 
event when it is detected (/). And '' a party who has the 
cvstody of an instrument made for his benefit is hound to 
presei've it in its oi'iginal state '' (g). If he omits to do so, 
and thus loses his remedy, he has no right to complain, since 
an alteration cannot be made in the instrument, except 
through fraud or laches on his part {h). 

The principle just stated and explained was in Pigofs 
case (i) first propounded in regard to deeds (A-), and has since 
been extended to all instruments comprehending words of 
contract (/). Thus, in Davidson v. Coojyer (m), which maybe 
regarded as a leading authority upon the subject before us, 
the question arose with reference to a guarantie (not under 
seal) which had been given by the defendants to a banking 
company, and which, whilst in the plaintiffs’ possession, but 
without their knowledge or consent, liad been altered, by the 
affixing of seals near to the signatures of the defendants ; in 
consequence whereof the instrument purported to be a 


(c) 4 T. R. 320; S. C. (in Error), 2 
H. Bla. 140. 

(/) Per Lord Kenyon, C. J., Master 
T. Miller, supra. 

{g) Judgm., Davidson v. Coopei', 13 
M. k W. 352; cited 15 C. B. 692. 

(h) Id. ibid. 

(i) 11 Bep. 26 b ; Whelpdald s case, 
5 Id. 119 a. 

{k) See also Agricultural Cattle 
Imwr, Co, V. Fitzgerald, 16 Q. B. 
432 ; dted per Wilde, B., Lord Ward 
T. Lumlty, 29 L. J., Ex., 326 ; S. C,, 
3 H. & N. 87 ; Doe d. Tatum v. Cato- 


more, ^d. 745 ^with which compare 
Doe d. Shallcross v. Palmer, Id. 747); 
f>cr Lord Denman, C. J., Harden r, 
C! if ton, 1 Q. B. 524. See, per Maule, 
J., Re li ingle, 15 C. B. 450. 

(/) Per William, J., 5 C. B. 194 ; 
Ijer Ashhurst, J., Mitster v. Miller, 4 
T. K. 331 ; Croockeicit y. Fletcher, 1 
II. k N. 693 ; Gardner v. Walsh, 5 
E, & B. 83 ; Pazakerly r, M^KnigU, 
Old. 795. 

(m) 11 M. k W. 778 ; B, C., 18 M. 
k W. 343. 
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specialty instead of a simple contract. In this case judgment 
was finally given for the defendants, on the express ground 
that the adding of the seals constituted a material alteration, 
inasmuch as it gave in fact a different legal character to the 
writing to which they were attached, and would, if made with 
the consent of all interested, have completely changed as well 
the nature of the relation towards each other of the parties 
to it as the remedies upon it (n). 

The principle now under notice is strictly applied to all 
negotiable instruments. In Warrington v. Early (o), the 
action was brought upon a promissory note, which had been 
made payable five months after date, with lawful interest. 
It appeared, however, that in the comer of this note had 
been written, at the plaintiff's request, and unknown to the 
defendant, the following words : — ‘‘ Interest to be paid at 
6^. per cent, per annum." The alteration thus made was 
held to be material, and to vitiate the note. So, if after a 
bill of exchang e, accepted generally, has been put in circu- 
l a tion, it be altered without the cons en t or knowledge of the 
acceptor, by adding to the a^ ptance words making the bill 
payable at a particular place, t his alteration will vitiate th e 
bill and discharge the acceptor from liability upon it, even as 
aga inst a bond fide holder of the bill for value, without 
notice of the alteration ; for, although “ the negotiability of 
bills of exchange is to be favoured,” yet, “ with this view, it 
is material that their purity should be preserv^ed ” (/>). The 
case of Master v. Miller (5), already cited, establishes that 


(n) As to what may constitute a 
‘‘material alteration,” within the rule 
illustrated in the text, see also per 
MauUy J., Mollett v. Wackerharthf 5 
0. B. 193. 

(o) 2 E. & B. 768. 

{p) Bv/rchfield v. MoorCy 8 B. &; B. 
688. See also the cases cited Leg. 
Max., 4th ed,, pp. 166-167, in no- 
tis. 


(?) 1 Smith L. C., 6th ed., 776, and 
Note thereto, where the authorities are 
collected ; of which see particularly 
Alderson v. Langdale^ 8 B. & Ad. 
660 (where, in an action by indorsee 
against drawer of a bill given in pay- 
ment for goods sold, a material altera- 
tion of the bill by the vendor was held 
to operate as a satis&ction of the origi- 
nal debt). With the preceding case 
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Loes of bill 
or note. 


an unauthorised alteration of a bill, after acceptance, whereby 
its payment would be accelerated, avoids the instrument. 
And should an authority be wanted to show that the maker 
of a promissory note would be bound by an alteration therein, 
although materialy provided he had absented to ip or recog- 
nised it, reference may be made to the case of Tarleton v. 
^iniglev {r), which goes to the precise point just specified. 

Where a bill of exchange has been lost before falling due 
and not afterwards recovered, the question arises — can a 
remedy upon the instrument be enforced at common law ? 
and the answer to this question must depend upon the nature 
of the bill, and the form in which the defence is presented. 
If the bill be originally negotiable, i. €., payable to “ order 
or bearer,’' the cases below cited (s) serve to show that the 
acceptor is not bound to pay the bill to any one suing as 
holder, w’ho shall refuse or be unable to deliver up the bill — 
the reason assigned l)eiug, that by the custom of merchants, 
the holder of a bill should present the instrument at maturity 
to the acceptor, demand payment of its amount, and, upon 
receipt of the money, deliver up the bill” — the acceptor 
upon paying the bill having a right to its j^ossession “for 
his owm security, and as his voucher and discharge 
tanto ” (t) in the account between himself and the party 
who drew upon him — a right which remains to him eijually 
where the payment is made under the coinpuLory process 
of law. 

In Crowe v. Ckiy (n) the loss of a negotiable bill given on 


compare Aikinton v. Havdony 2 Ad. & 
K 628. 

(r) 7 0. B. 812. 

(«) Hansard t. Jtdbinson, 7 B. & 
C. 90 ; Ramuz r. Crowe, 1 Exch. 167, 
where the law laid down in Hansard ▼. 
Rdfmson waa extended to the caae of a 
hill payable to the drawer’i order, 
thoiigh not iodoraed at the time of loea. 

Ai to reoorermg iotereat upon a bill 


without producing it, see Hutton t. 
Ward, 15 Q. B. 26. 

As to giving secondary evidence of a 
lost bill, Bee Blaekie v, Pidding, 6 0. 
B. 196. 

(0 Jodgm., 7 B. A C. 94. 

(u) 9 Exch. 604 ; S. C., 8 Id. 296. 
See Widders, app., Oorton, reap., 1 C. 
B., N. 8., 676 ; Junghluth r. Wap, 1 
H. A N. 71. 
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account of a debt, was held to be an answer to an action for 
the debt as well as to one on the bill. There the action was 
for goods sold and delivered ; and, as to a part of the de- 
mand, the defendant pleaded, that, before action, the plaintiff 
drew on the defendant a bill of exchange for that particular 
amount, payable to the plaintiff’s order at a certain time 
after date, which the defendant accepted and delivered to 
the plaintiff for and on account of the said sum. The plea 
then averred, that the plaintiff afterwards lost the bill out of 
his possession, and that ‘'from thence hitherto” it remained 
so lost. The question for determination was, whether this 
plea afforded matter of defence to the action ; and in dis- 
cussing its validity the Court observed : — A bill given for 
and on account of money due on simple contract operates as 
a conditional payment, which may be defeated at the option 
of the creditor if the bill is unpaid at maturity in his hands, 
in which case he may rescind the transaction of payment, 
and sue on the original demand (ic). Should the bill be losty 
however, the condition on which the payment may be de- 
feated does not arise (2/), and the defendant, if compelled to 
pay the original debt, would be subject to inconvenience of 
like kind as if compelled to pay the bill {z). Further, it is 
obseiwable, that, to entitle the plaintiff to sue on a bill, he 
ought to be the holder of the bill (a), and the bill ought to 
be due ; and should his title to sue be defective in either of 
these respects, the defendant may avail himself of the defect. 
Of course, if the bill is not due, that would per $e be a good 
ground of defence to the action ; but it is quite competent 
to a defendant, without taking that particular objection, to 
plead merely that the bill has been lost ; for it may well be 

(x) See Griffiths v. Oweriy 13 M. & & M. 517; Mercer v. Cheese, 4 M. & 

W. 58, 64 ; James v. Williams, Id. Gr. 804 ; Price y. Price, 16 M. & W. 
828. 282. 

(y) See Belshaw v. Bush, 11 C. B. (a) See Emmett v. Tottenham, 8 

191, 201. Exch. 884. 

(z) See Woodford v. WhiteUy, Moo. ^ 
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that a person who has given a bill on account of a debt may 
be able and willing to pay the debt if he can withdraw his 
bill from circulation, and may object to pay only on the 
ground that the bill is not forthcoming, without objecting to 
its not being due (b). 

The rule above stated does not seem to hold in case of the 
loss of a non-negotiahle bill or note (c) ; the reason of the 
rule being then inapplicable. And it is material to re- 
17 & is victj member, that by the stat. 17 & 18 Viet. c. 125, s. 87, it is 
/ now provided, that, in “ any action founded upon a bill of 
exchange or other negotiable instrument, it shall be lawful 
for the Court or a Judge to order that the loss of such 
instrument shall not be set up, provided an indemnity is 
given, to the satisfaction of the Court or Judge or a Master, 
against the claims of any other person upon such negotiable 
instrument ” (d). 

It will not, of course, be supposed, that the grounds of 
defence in actions upon bills and notes above commented on 
alone deserve attention ; other noticeable matters, as ille- 
gality, fraud, or duress, are in such actions pleadable in bar. 
In regard to the two former of these matters, the reader is 
referred to the general remarks bearing upon them con- 
tained in the 1st chapter of this Book (c). In regard to 
the last-named ground of defence, the cases below cited may 
be consulted (/). 


(&) See also Bartlett v. HolmeSj 13 
C. B. 630, 638, which shows that, 
where a person has undertaken to pay 
money or to deliver goods pursuant to a 
written order, upon its beiijg duly in- 
dorsed and presented to him, he is en- 
titled to the possession of the document 
before he can be called upon to part 
with the money or the goods. 

(c) Per JerviSy C. J., Ckamley v. 
Grundy, 14 C. B. 608, 614 ; Wain v. 
Bailey, 10 Ad. A B. 616. 


id) See Aranguren v. Scholfield, 1 
H. & N. 494. 

(e) Ante, pp. 334, 353, 870. 

As to illegality of consideration for a 
bill or note, see farther, Byles on Bills, 
8th ed., chap. 10; Masters v. Ibher- 
souy 8 C. B. 100. 

As to the defence of intozioation, see 
Gore V. Gibsmy 18 M. & W. 628 ; 
NagU V. Baylor, 8 Dr. & W. 60. 

if) Kearns v. DureU, 6 C. B. 506, 
(duress of goods); Dwnca/n t. SeoU,, 
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Before dismissing the subject of Negotiable Instruments, 
I may add that : — 

1. A hill of lading is a written acknowledgment by the 
master of a vessel that he has received goods from the 
shipper, to be conveyed on the terms therein expressed to 
their destination, and to be then delivered to the parties 
therein designated {g). The ordinary practice is this : when 
goods are sent on board ship, the master or person acting 
for him gives a receipt for them, and the master afterwards 
signs three parts of a bill of lading ; one of which is re- 
tained by the captain, another is transmitted to the con- 
signee, and a third is held by the consignor himself for his 
own security (h). 

The bill of lading specifics that the goods sent are to' be 
delivered to the consignee or his assigns or order, or to the 
order or assigns of the consignor, or to order or assigns 
merely ; and, according to the form of the instrument, it 
usually passes either by delivery or by indorsement and 
delivery (j). 

At common law, however, a bill of lading transferred 
merely the property in the goods to which it related, but 
vested no right of action upon the instrument itself in the 
assignee (k) ; who might, however, have sued in trover for 
the goods, relying upon his documentary title to support the 


1 Camp. N. P. C. 100 ; Cumming v. 
Ince^ 11 Q. B. 112 ; Stevens v. Undtr^ 
woody 4 Bing. N. C. 655 (duress of 
person). See Smith v. Monieiihy 13 
M. & W. 427. 

{g) Abbott on Shipp., 8th ed., p. 
323. 

(^) Per BuUery J., Lidcharrcnjo v. 
Masoriy 2 T. R. 72 ; 8, C.y 1 H. Bla. 
S67f 6 EaiSt, 21, n. But the praictioe 
stated in the text is not uniformly 
observed. 

(i) Abbott on Shipp., 8th ed., pp. 


528-9 ; Smith Merc. L., 6th cd., p. 
307 (where the form of a bill of lading 
may be seen). 

(k) Thompson v. Dominj/y 14 M. & 
W. 403 ; Howard v. Shepherd^ 9 C. 
B, 297 ; Sanders v. VanuHevy 4 Q. B. 
260 (recognised in Zwilckenhart v. 
Hendcrsofiy 9 Exch. 728, and in Kmp 
▼. Clarky 12 Q. B. 653); Ev<jm v. 
Marietta 1 M. Raym, 271; Judgm., 
TindaU V. Taylor^ 24 L. J., Q. B., 
12, 17 ; 5. C,y 4 E. & B. 219, 227, 
229. 


Bill of lad- 
ing— what. 
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action (t). The action of trover, it will be rememberedl# Jjt 
founded, not upon contract, but upon property and the right 
to possession of chattels ; it offers, therefore, no similarity 
to an action ex contractu ^ directly founded upon a negotiable 
instrument (m). The instrument under our notice only re- * 
presents the goods ; and the transfer of the symbol did not, 
prior to the recent statute, operate more than a transfer of 
what it represented {n). 

The law, however, in regard to bills of lading has been 
materially altered by the 18 & 19 Viet. c. Ill ; sect. 1 
whereof enacts, that, Every consignee of goods named in a 
bill of lading, and every indorsee of a bill of lading to whom 
the property in the goods therein mentioned shall pass upon 
or by reason of such consignment or indorsement shall have 
transferred to and vested in him all rights of suit, and be 
subject to the same liabilities in respect of such goods as if 
the contract contained in the bill of lading had been made 


(!) Lichharrovo v. Mason, supra, n. 

(k). 

Ever since the great case of lAcJc- 
harroto v. Mason, supra, the law has 
been considered to be, t hat the boaA 
fide transferee for value of a bilLof 
lading, i ndorsed by the shipper or h is 
consignee , and put in to circulation b y 
authonty of the shipper^ or con - 
signee. has an absolute title to the 
goods, fre ed from the equitable right o f 
the un paid vendor to stop h i transitu 
as a gainst the purchaser : JuagmTJoE. 

k B. 637. 

(ffi) WUmshurst v. Bowler, 7 M. & 
Gr, 882 ; Turner v. Trustees of Liver- 
pool Docks, 6 Exch. 643 ; Key v. 
Cotesworth, 7 Exch. 695 ; Pennell v. 
Alexander, 8 B. & B. 283 ; Wail v. 
Baker, 2 Exch. 1 ; Van Casteel v. 
Booker, Id. 691 ; Browne v. Hare, 4 
H. k N. 822 ; and S, C., 8 Id. 481, 
may be referred to as showing the effect 


of the indorsement of a bill of lading 
upon the title to and jus disponendi 
over goods. 

(w) Judgm., per Lord Camphdl, C. 
J., Gurney v. Behrend, 8 £. & B. 
633.4. 

In Lickbarrow v. Mason, supra, 
Lord Lougkhoronyh observes, that 
“As the indorsement of a bill of lading 
is an assignment of the goods them* 
selves, it differs essentially from the 
indorsement of a bill of exchange, 
which is the assignment of a debt due 
to the payee, and which, by the custom 
of trade, passes the whole interest in 
the debt.” 

Nevertheless, a bill of lading was, 
even before the recent statute (18 & 19 
Viet. c. Ill), noticed supra, sometimes 
spoken of as “negotiable.” See, per 
Tindal, C. J., Jenkyns v. Usborne, 7 
M. k Gr. 699. 
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-wifcljt himself.’' Under this Act the rights and liabilities of 
consignee or indorsee of the bill of lading pass from him 
by indorsement over to a third person (o). 

2. It might perhaps, at first sight, be supposed, that a scrip 
certificate (^) of a projected railway company, which passes 
from hand to hand on the Stock Exchange, offers an instance 
(quite unexceptionable) of the assignment of a chose in 
action ; but, on examination, we shall find that this is not so, 
and that the puroliase of scrip is, in truth, the purchase of a 
right to stand in the place of the original allottee, quoad his 
interest in the concern (g). So that an action for recovery 
of the deposit money originally paid must be brought in 
the name of the allottee — not in that of the purchaser of 
the scrip. 


(o) SmurthwaiU v. Wilkins^ 11 C 
B., N. S., 842. See Fox v. Not% 6 
H. & N. 630, 

{p) A share is a ceitain amount of 
interest in a particular company. A 
scrip certificate is evidence merely of 
the right to obtain shares. See "Water- 
fordy R. (7. y. Pidcockj 8 Exch. 
279, 283-4 ; Jackson v. Cocker y 4 
Bear. 59. 


(g) See Gerhard v. Bates, 2 E. & B. 
476 ; Jackson v. Cocker, supra ; per 
Maule, J., Tempest v. Kilner, 2 C, B. 
308 ; Wilkinson v. Anglo- Californian 
Gold Mining Co., 18 Q. B. 728. 

Various kinds of instruments, more 
or less perfectly negotiable, other than 
those mentioned in the text, are specie 
fied in the Note to Miller v. Race, 1 
Smith L. C., 5th ed., 459 et Be<p 


Railway 

scrip. 
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CHAPTER IV. 

EVIDENCE OF CUSTOM OR USAGE TO EXPLAIN WRITTEN 

CONTRACTS. 

Having in the previous chapters of this Book spoken of 
various kinds of written contracts, — of deeds, — of contracts 
required to be in writing by the Statute of Frauds and other 
enactments — of negotiable instruments — it may now be 
proper to inquire respecting rules of interpretation and 
evidence applicable to such documents, so far, at all events, 
as those rules may be of practical importance in connection 
with ordinary mercantile transactions. An acquaintance 
with the forms and properties merely of particular instru- 
ments — with the principles which determine their validity, — 
would avail little to the practitioner if unaccompanied by 
a knowledge of the elementary rules of evidence and of 
constimction. 

Of rules applicable for determining the meaning and in- 
tention of the parties to a written contract, a division into 
two classes may be made : whereof the first will include 
those maxims to which the grammarian or logician would 
naturally have recourse, in order to explain an inverted sen- 
tence or a complicated phrase ; and the second will comprise 
such principles of construction as fall more peculiarly within 
the lawyer’s cognisance, whereby is regulated the admissi- 
bility of extrinsic evidence to explain language which either 
is in itself ambiguous, or, when applied to extrinsic facts, 
becomes obscure and doubtful. 
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As falling under the former of the two classes of rules just 
mentioned (to which, as presenting no especial difficulty, a 
brief allusion must suffice), the following well-known prin- 
ciples of construction may be specified — that the true mean- 
ing of a word may often best be ascertained by looking at 
the accompanying words, or noscitur A sociis — ^that the 
express mention or specification of one thing must usually 
be understood as implying the exclusion of some other thing 
ejusdem generis not specified, expressio unius exclusio 
alterius — that words referred to should usually be read as 
if incorporated with the clause which makes reference to 
them, verha relata inesse videntur — that the relative must 
in general be taken as refemng to the next antecedent, 
ad proximum antecedens fiat relatio, unless some other 
construction is, with a view to the meaning of the instru- 
ment, obviously needed. To the foregoing, some few analo- 
gous rules of construction — in their form of expression equally 
trite, and in their signification equally free from difficulty — 
might be added. 

Now, it is obvious that the rules just enumerated are pre- 
cisely those which an educated person would (without pos- 
sessing legal knowledge) bring to bear upon the construction 
of any document submitted to his consideration. They are, 
indeed, rules of grammar rather than of law, and may 
accordingly be dismissed without any further observa- 
tion (a). 

With regard to the second of the two classes of rules above 
specified, we must remember that, in certain cases, considera- 
tions of public policy and convenience require that unwritten 
contracts shall not be received in evidence ; — that where the 
parties themselves have agreed to reduce into writing their 
contract, common sense has established the plain and intelli- 
gible rule, that the writing must bind, and that no spoken 

(a) As to the rules above enumerated, and o^em akin to them, see Leg. Max., 
4 th ed., Chap, viii. 


K K 2 
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words can be allowed to relax or vary its obligation (6). ** If 

A. and B. make a contract in writing evidence is not admis- 
sible to show that A. meant something different from what is 
stated in the contract itself, and that B. at the time assented 
to it ’’ (o). These well-known propositions are not, however, 
to be received without qualification or exception. Some- 
times the language of a contract is ambiguous. Some- 
times a word or phrase occurring in it is of doubtful signifi- 
cance, or primd facie insensible. What mode of interpre- 
tation is then to be adopted with a view to carrying out, if 
possible, the intentions of the contracting parties ? In 
attempting to answer this question, let us first advert to the 
rule of Lord Bacon, who tells us (rf), that “ there be two sorts 
of ambiguities of words : the one is ambiguitas patene, and 
the other latens. Patent is that which appears to be ambi- 
guous upon the deed or instrument; latens is that which 
seemeth certain and without ambiguity for anything that 
appeareth upon the deed or instrument, but there is some col- 
lateral matter out of the deed that breedeth the ambiguity."' 

A simple instance of ambiguitas patens presents itself 
where a blank occurs in some material part of a written 
contract (c). *'A latent ambiguity f says Alderson, B. (/), 

" is where you show that words apply equally to two different 
things or subject-matters ; and then evidence is admissible 
to show which of them was the thing or subject-matter 
intended."’ The word ‘"ambiguous” is (it may further be 
remarked) sometimes, not quite correctly, used in reference 


(6) Per Lord Denman^ C. J., 11 Ad 
& E. 598. 

(c) Per Pollock^ 0. B., Nichol v, 
OodUf 10 Exch. 194 ; Joslirig v. Kin^S’ 
ford, 13 C. B., N. S., 447, 467. 

(d) Max. reg. 23. 

(«) Wigr. Extr. Evid., 8rd ed., p. 
88. See alao Saunderson v. Piper, 6 
Bing. N. C. 425 ; Cla/yton v. Lord 
Nugent, 13 M. k W. 200. Parol evi- 


dence may be admitted to show that a 
written contiact which has no date was 
intended not to operate from its deli- 
very, but from a future uncertain 
period : Davis v. Jones, 17 C. B. 625, 
(/) Smith V. Jeffrycs, 15 M. & W. 
561 ; Judgm., Bruff v. Conyheare, 18 
C. B., N. 8., 274, 275 ; Macdonald v. 
Longhottom, 1 E. A S. 977, 987. 
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to that which is comprehensive or general. Properly speak- 
ing, however, an expression is ambiguous ” only when, from 
its very terms, it may mean either one thing or another; — ^the 
use of a noTnen generate under which several different 
things may be included, does not necessarily create an ambi- 
guity in the instrument containing it (g). 

Now, the short rule to be kept in mind, with reference to 
the above two kinds of ambiguity is, that whereas extrinsic 
evidence is admissible to explain a latent, it cannot ordi- 
narily be received to clear up a patent ambiguity. The 
application of this rule is, however, by no means free from 
difficulty, and can only be apprehended by a careful study 
and comparison of decided cases. 

In general, no doubt, an ambiguity appearing within the 
four corners of an instrument must, as Lord Bacon ob- 
serves Qi), be removed, if at all, by construction {i.e., by a 
careful comparison of other portions of the instrument with 
that particular part in which the ambiguity arises), or by 
election (of which an example sometimes presents itself in 
the case of a grant or gift — the grantee or donee rendering 
by his election of one specific thing out of several to which 
the words used might equally apply, that certain which was 
before uncertain); but never by aveiw^nt or evidence of 
extrinsic facts (i). 

It would, nevertheless, be quite eiToneous to suppose that 
extrinsic evidence is under no circumstances admissible to 
clear up a primd facie patent amhiguity in a written con- 
tract, for proof of facts may be given with a view to showing 
that the apparent uncertainty does not in truth exist; for 
instance, if a thing be designated on the face of an instru- 
ment in terms imperfect and equivocal, admitting either of 
no meaning at all when taken pei* se, or of a variety of diffe- 
rent meanings, and referring tacitly or expressly for the 

(ff) See per Pollock, C. B., A^wottA (A) Max. reg, 23. 

V. Mowntey, 9 Exch. 186-7. (t) Id., ibid. 
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ascertainment and completion of their meaning to extrinsic 
facts, it will be no objection to the reception of evidence of 
those facts, that the ambiguity in question is manifested and 
arises directly on the face of the instrument (k). 

Speaking philosophically, indeed, we must always look 
beyond the instrument itself, in order to ascertain its mean- 
ing (Z) ; thus, if the word Blackacre be used in a lease, there 
must be evidence to show that the particular field is Black- 
acre (m) ; “ parcel or no parcel ’ being a question for the 
jury (72). Now, here the instrument appears on the face of 
it to be perfectly intelligible and free from doubt, and yet 
extrinsic evidence must be received for the purpose of show- 
ing what tlie instrument refers to, or, in other words, with a 
view to identif3dng the thing spoken of, or subject-matter of 
the contract (0). In such cases, courts of law recognise that 
natural dependence which exists between language and the 
circumstances with reference to which it is used, and which 
makes a knowledge of such circumstances or of facts within 
the knowledge of the parties necessary to a right interpre- 
tation of their language {p), 

A few cases, illustrating what has been just said, in refe- 
rence to ordinary trading contracts, may be useful : — 

Where A and B. trade under the firm of A., the name 
A, when used in a contract relating to the particular trade, 
means A and B. ; and to show that it has such meaning, 
and with a view to charging B., parol evidence will be admis- 
sible (g). 

Let us next suppose, that a m^itten contract for the sale 


(Je) See per Sir Thomas Plumer^ M. 
K*, Colpoyt T. Colpoys, Jac. 463*4. 

{1) Per Jlolfe, B., Clayton v. Lord 
Nugentf 13 M. & W. 207. 

(m) Per Coleridge^ J., Doe d. Preedy 
V. JBoUom, 4 Ad. k E. 82. See Bruff 
T. Conybeare^ 13 C. B., N. S., 270, 
274; Lord WaterparTc ▼. FemeUf 7 
H. L. Ca. 660. 


(n) Manning v. Fitzgerald^ 29 L. 
J., Ex., 24 ; Harrison v. Hyde, Id. 
119 ; S. C.y 4 H. & N. 805. 

( 0 ) See Mumford v. Oething^ 7 C. 
B., N. 8., 80.5 ; Macdonald v. Long- 
bottom, 1 E, A B. 977, 987. 

ip) Per Coleridge, J., 4 Ad. & E. 
82 ; Wigr. Extr. Erid., 8rd ed., p. 83. 
(q) Post, Chap. 6, s. 1. 
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of goods is signed by C. Evidence will then be admissible 
to show that, in so signing it, he acted as agent for D., pro- 
vided the object of such evidence be to charge D., and not 
to discharge C. This point was decided in Higgi/na v. 
Senior (r), the Court observing, '' There is no doubt that, 
where such an agreement is made, it is competent to show 
that one or both of the contracting parties were agents for 
other persons, and acted as such agents in making the con- 
tract, so as to give the benefit of the contract on the one 
hand to, and charge with liability on the other, the unnamed 
principals ; and this, whether the agreement be or be not 
required to be in writing by the Statute of Frauds, and this 
evidence in no way contradicts the written agreement. It 
does not deny that it is binding on those whom, on the face 
of it, it purports to bind ; but shows that it also binds 
another, by reason that the act of the agent, in signing the 
agreement, in pursuance of his authority, is in law the act of 
the principal. But, on the other hand, to allow evidence to 
be given that the party who appears on the face of the 
instrument to be personally a contracting party is not such, 
would be to allow parol evidence to contradict the written 
agreement ^ which cannot be done” (s). 

Again, parol evidence may often be necessary in an action 
ex contractu, to show that the party sued is the person who 
made the contract declared upon, and who is bound by it. 
So whether a person contracts in his own name oi* in that of 
another, or in a feigned name, and whether the contract be 
signed by his own hand or that of an agent, are inquiries not 
different in their nature from the question — who is the per- 
son who has just ordered goods in a shop ? If he is sued for 
the price, and his identity is made out, the contract is not 
varied by appearing to have been made by him in a name 

(r) 8 M. & W. 834. 11 Id. 315; 2 H. L. Ca. 679 ; per 

(s) Judgm., 8 M. & W. 844 ; BecJe- WtUicma, J., B. B. K 1020-2. 

ham V. DrakCf 9 M. A W. 89 ; S. (7., 
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not his own (t) ; a man, for instance, may be liable on a bill 
of exchange accepted in any name whatsoever, if by his 
authority (u). 

The instances above given show that, in the most ordinary 
transactions, evidence dehors a written contract may be re- 
quii'ed, and will be admissible, to infoimi the Court or jury (as 
to whose respective functions in such cases some remarks will 
presently be offered) in regard to its true meaning and effect. 

To advance a step further in the inquiry before us, let us 
next suppose that terms are used in a written contract or 
mercantile instrument, which, although not familiar to the 
public, are known and understood by a particular class of 
persons in a certain special and peculiar sense, evidence to 
that effect will be admissible, for the purpose of applying the 
instrument to its proper subject-matter ; and the case will be 
the same as if the parties in framing their contract had made 
use of a foreign language, which the Courts are not bound 
to understand. An instiument so worded is not on that 
account void ; it is certain and definite for all legal purposes, 
because it can be made so in evidence through the medium 
of an interpreter. Conformably with these principles the 
Courts have long allowed mercantile instruments to be 
expounded according to the custom of merchants, who have 
a style and language peculiar to themselves, of which usage 
and custom are the legitimate interpreters {x). 

• Besides the case where an expression occurring in a contract 
is wholly unintelligible, save to persons conversant with the 
trade to which it relates, a term may chance to be used 
therein which, in addition to its popular and ordinary 
meaning, bears also a technical signification. A doubt will 

{t) Judgm,, Trueman y. Loder, 11 Reynolds^ 20 L. J., Ex., 278 ; S, C., 5 

Ad. & E. 594-5 (as to which case, see H. & N. 513, cited ante, p. 451, n. (a?). 

Judgm., 7 E. & B. 278-9; Brown v. {x) Stark. Evid., 4th ed., p. 701, 

ByrnCf 3 E. & B. 703) ; per Maulc^ J., cited in Smith v, Wilion^ S B. & Ad, 

lAndmy. Bradwell^ 5 C. B. 591. 728, 733; Myerg v. Sarly 30 L. J., 

(tt) Per Martint B., Stephens v. Q. B., 9, 12, 13. 
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thereupon at once arise : — In which of its two senses, the 
ordinary ot the technical, is the word or phrase in question 
to be understood ? This point wilt have to be determined 
by the weight of evidence in favour of either view which 
may be adduced (y) ; subject, however, to the preliminary 
decision of the Court on inspection of the pai-ticular contract 
as to the admissibility of any extrinsic evidence, such as 
tendered, to explain it. When the meaning of the tech- 
nical expression has thus been ascertained, the true construc- 
tion of the contract will be for the Judge, not for the jury, to 
detennine {z). 

An examination of the case of Simpson v. Margitson (a) 
may assist towards a right apprehension of this rule. There 
the plaintiff, an auctioneer, claimed, under a written contract, 
certain commission upon the sale of an estate, if sold by 
auction or within two months after.” A sale of the estate 
was effected within two calendar months, though not within 
two lunar months, after the auction, and the Court held, 
that, although evidence would have been admissible to show 
that according to the usage of auctioneers, ‘ a month ^ signifies 
a calendar month, yet, in the absence of such evidence, the 
legal meaning of the word in question should be allowed to 
prevail. '' It is clear,” remarked Iuoy^ Denman, C. J., “ that 
' months ’ denote at law ‘ lunar ' months, unless there is 
admissible evidence of an intention in the parties using the 


(y) In Carter v. Crick, 4 H. & N, 
417, Pollock, C. B., observes, t^at “if 
a party seeks to make out that certain 
words used in a contract have a dif- 
ferent acceptation from their ordinary 
sense, either for the purposes of trade 
or within a certain maiket or a parti- 
cular county, he must prove it : not by 
calling witnesses, some of which say it 
is one way and some the other, and 
then leaving it to the jury to say which 
they believe; but by clear, distincft, 
and irresistible evidence.''' 


(z) Per Parke, B., Hutchison v. 
Bowker, 6 M. & W. 542. 

In regard to the propositions above 
laid down, see also Van Baggen v. 
Baines, 9 Exch. 523 ; Couturier v. 
Hastis, Id. 102; S. C,, 8 Exch. 40; 
5 H. L. Ca. 673 ; Griffiths v. Bigby, 1 
H. & N. 237 ; Aitwood v. Emery, 1 C. 
B., N. S., 110; Orchard v, Simpson, 
2 C. B., N. S., 299 ; Berwick v. Hors- 
fall, 4 C. B., N. S., 460. 

(a) 11 Q. B. 28. ^ 
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word to denote ‘ calendar' months. If the context shows 
that calendar months were intended, the Judge may adopt 
that construction (b). If the surrounding circumstances at 
the time the instrument was made show that the parties 
intended to use the word not in its primary or strict sense, 
but in some secondary meaning, the Judge may construe it 
from such circumstances, according to the intention of the 
parties (e). If there is evidence that the word was used 
in a sense peculiar to a trade, business, or place, the jury 
must say whether the parties used it in that peculiar 
sense (d). If the meaning of a word depends upon the 
usage of the place where anything under the instrument 
is to be done, evidence of such usage must be left to the 
jury"' (e). The learned Judge further observed, that if 
technical words are used, the jury may have to assign 
their meaning. 

In accordance with the rules above laid down, Tindal, 
C. J., remarks, in Shore v. Wilson (/), that where any doubt 
arises as to the true sense and meaning of words used in a 


(6) Lang v. Galty 1 M. & S. Ill ; 
Reg, V. Chawtony 1 Q. B. 247. 

(c) Ooldshede v. Swan, 1 Excb. 154 j 
Walker t. Hunter, 2 C. B. 824 ; Bac. 
Max. reg. 10 ; Malian r. May, 13 M, 
& W. 510 : Beckford y. Crutwell, 1 
Moo. k R. 187. 

Where a contract is eyidenced partly 
by writing, partly by proof of the be- 
haviour and conduct of parties, the 
question as to what the contract was 
will be for the jury : Moore v. Gar- 
wood, 4 Exeh. 681 ; per Lord Camp- 
bell, C. J., Foster v. Mentor Life Ass. 
Co., 8 E. & B. 79. 

(d) Smith V. Wilson, 8 B. & Ad. 
728, where evidence was held admis- 
sible to show, that, by the custom of 
the country in which a lease was made, 
the words «ftie thousand,** when ap- 


plied to rabbits, signified ‘‘twelve hun- 
dred.” This case shows, that the prin- 
ciple which regulates the admissibility 
of evidence to explain mercantile in- 
struments, is not confined to them, but 
applies also to other kinds of contracts, 
those, for instance, between landlord 
and tenant. 

See Grant v, Maddox, 1 5 M. & W. 
737 ; Myers v. Sari, 30 L. J., Q. B., 
9 ; Jolly V. Young, 1 Esp. 186 ; Spicer 
V. Cooper, 1 Q. B. 424 ; cited Judgm., 
Sari V. Bourdillon, 1 C. B., N. 8., 
196. 

(f) Citing Robertson v. Jackson, 2 
C. B. 412; Bourne v. Gatliff, 11 Cl. 
& F. 45. 

if) 5 Scott, N. B. 1038. See also 
the observations of Parke, B., Clift v. 
Schwabe, 8 C. B. 469. 
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written instrument, or any difficulty presents itself as to their 
application under the surrounding circumstances, the sense 
and meaning of the language used may be investigated and 
ascertained by evidence dehors the instrument itself. Such 
investigation does of necessity take place in the interpreta- 
tion of instruments written in a foreign language {g) — in the 
case of ancient instruments (A), where, by lapse of time and 
change of manners, their words have acquired in the present 
age a different meaning from that which they originally bore 
— in cases where terms of art or science occur — in mercantile 
contracts, which in many instances use a peculiar language, 
intelligible to those only who are conversant with trade and 
commerce — and in other cases in which the words, besides 
their general common meaning, have acquired by custom 
or otherwise a well-known peculiar idiomatic meaning in 
the pailiicular country in which the party using them was 
dwelling, or in the particular society of which he formed 
a member, and in which he passed his life. In all these 
cases evidence is admitted to expound the real meaning 
of the language used in an instrument, in order to enable 
the Court or Judge to construe it, and to carry such real 
meaning into effect. 

As illustrating the subject before us, two modem cases 
may be mentioned. (1.) In Leidemann v. Schultz (i), it 
appeared that the defendant had chartered the plaintiffs 


(g) Ante, p. 504 ; poet, pp. 512,513. 
{h) Ancient grants and charters, when 
ambiguous, may be explained by evi- 
dence of modem usage : Calmady v. 
lt(yw€f 6 C. B. 861, 893, n. (a) : Meg, 
V. Powell^ 3 E, & B. 377 ; Duke of 
Beaufort v. Mayor of Swameay 3 
Exch. 413, 425 ; Meg. v. Master of 
Dulmch GollegSy 17 Q. B. 600 ; 
Master, Pilots, dec., of Newcastle- 
wpon-Tyne v. Bradley, 2 E. & B, 428, 
n. (a); Bradley v. Master^ dec., of 


Newcastle, 2 E. A; B. 427. 

(t) 14 C. B. 88, with which compare 
Hudson V. Clementson, 18 C. B. 213. 

See also Lawson v. Bumess, 1 H. & 
C, 896 ; Caine v. Horsfall, 1 Exch. 
519 ; Cockbum v. Alexander, 6 C. B. 
791 j Mobertson v. French, 4 East, 
130 ; cited per Crompton, J., Gumm 
v. Tyvie, 88 L. J., Q. B., Ill; Lee- 
ming v. SnaUh, 16 Q. B. 275; Moot^ 
V. Campbell, 10 Exch. 323 ; Oorrissen 
V. Perrin, 2 0. B., N. S., 681. 
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vessel to proceed to Newcastle, and there to be ready forth- 
with, “ in regnlar turns of loading f to take on board a 
cargo of coal and coke. The Court of Common Pleas held, 
that, if there were a usage at the port in question which 
could explain this particular expression, evidence of such 
usage was admissible for that purpose. (2.) In Brown v. 
Byrne (k), the action was for freight by a shipownei' against 
the indorsee of a bill of lading, which made certain goods 
deliverable to the order of the shipper or his assigns, he or 
they paying freight for the same at a certain rate per pound. 
The defendant having received the goods under the bill of 
lading, the question arose, whether he was entitled, by the 
custom of Liverpool, to claim a deduction of three months’ 
discount from the freight ? The Court held, on the autho- 
rity of Huttan v. Warren (I), that be was so entitled, for 
“ the contract settles the rate of freight : whether or not 
discount is to be allowed on the payment, it leaves open ; 
i and to that the custom applies ” (m). 

Evidence ter oulv may au expression which is strsceptible of a 

annex terms j j x r 

technical meaning when occurring in a mercantile contract 
be thus, often, submitted for translation to the jury, but it is 
clearly established that an incident may be annexed to a 
written contract, either by the usage of trade or by the 
common law of the land {n), in certain cases. 

The custom of trade, which is a matter of evidence, may 
be used to annex incidents to all written contracts — com- 
mercial, agi'icultural, and others, — which do not by their 
terms exclude it ; upon the presumption that the parties 


(I;) 3 E. & B. 703, cited and ex- 
plained jndgin., CutJUert v. Cumming^ 
10 Exch. 815 ; S. a, 11 Id. 405 ; and 
in Halt r. JansoUy 4 E. & B. 500; 
followed in Graves v. Legg^ 11 Exch. 
645, 646 ; S, C., 9 Id. 709; 2 H. & 
N. 210 ; Liscas r. BrutoWy E. B. & E. 
907, 918. 


(/} 1 M. & W. 466. 

(m) See also Janes v. Clarhcy 2 H. A 
N. 725 ; Allan ▼. Sundius^ 2 H. A 0. 
123 ; Gibson v. Ciicky Id. 142. 

(n) Gibson ▼. Smally 4 H. L. Ca. 
897 ; Bwrgts v. Wkkhamy 8 B. & S. 
669, 696 ; Biccard r, Shepherdy 14 
Moo. P. C. C. 471. 
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have contracted with reference to such usage, if it is appli- 
cable (p). '' Customs of trade,” it has been said, consistent 

with the terms of a written mercantile instrument, may be 
admissible, Tdcit^ inesse videntur quoe sunt moris et con- 
suetudinis'' (p). 

Incidents may also be annexed to a contract by the custom 
of the country, or by the common law (g). 

As showing that evidence of custom is admissible to annex 
terms to a written contract, provided they be not inconsistent 
with it (r), Wigglesworth v. Dallison (s), should be con- 
sulted. It was there held, that n, tenant, by lease under 
seal, might give in evidence a custom of the country (t) that 
he should have the way-going crop after the expiration of 
his term, such custom not being repugnant to the express 
words and covenants of the lease. The custom,” said Lord 
Mansfield^ '' only superadds a right which is consequential 
to the taking — as a heriot may be due by custom, although 
not mentioned in the grant or lease.” 

In Syers v. Jonas the contract under consideration of 
the Court was purely mercantile. It was for the sale of a 
specific parcel of tobacco which made no reference to any 
sample, and yet evidence was received to show, that, by the 
usage of the tobacco trade, all sales were by sample, whether 
the contract did or did not so specify. The evidence proffered 
was here held to be receivable, upon the ground that the 
incident sought to be annexed to the written contract was 
not inconsistent with it, nor impliedly excluded by it ; and 


(o) Gibson v. Small^ 4 H. L. Ca. 
897. 

(p) Jndgm., Suae v. Pompe^ 8 C. 
B., N. S., 667. 

(q) Gibson y. Small, 4 H. L. Ca. 
897. 

(r) As to this qualification of the 
rule, see post, pp. 610 et seq. 

(s) Dougl. 201. 

See also Faviell v. Oashoin, 7 Kxcli. 


273 ; Hutton v. Warren, 1 M. & W. 
466 ; Muncey v. Dennis, 1 H. & N. 
216 ; Symonds v. Lloyd, 6 C. B,, N. 
S,, 69L 

{t) Ante, pp. 11, 16. 

(ti) 2 Exch. Ill, with which compare 
PhUlipps y. Briard, 1 H. & N. 21 ; 
Hamor v. Groves, 16 0. B. 667. 

See alBo Loekeit y. NuMin, 2 Exob. 
93. 
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the general rules laid down in former decisions were fully 
recognised and affirmed. 

Again, in Metzner v. Bolton (a?), the declaration stated 
that the plaintiff entered into the service of the defendant 
as a commercial traveller, at a yearly salary, and that the 
defendant agreed to continue him in his employ for a whole 
year, Lut discharged the plaintiff before the expiry of the 
time specified. To this declaration the plea was non as- 
sumpsit. At the trial the plaintiff himself was called as a 
witness, and in cross-examination admitted that there was a 
usage in the trade to dismiss with three months' notice; 
and the Court thought that evidence of this usage was pro- 
perly admissible to annex a temn to the written contract, 
for, '' general usages are tacitly annexed to all contracts 
relating to the business with reference to which they are 
made, unless the terms of such contracts expressly or im- 
pliedly exclude them.’’ 

In Humfrey v. Dale {y), evidence of usage in a particular 
trade was held admissible to fix with liability -as principals 
brokers, who in that character had signed a contract for the 
purchase of oil, which was therein described as sold to their 
principals — such usage not contradicting the written instru- 
ment, but explaining its terms or adding to them a tacitly 
impli^ incident (z). 

The limitation of the leading rule just intimated must, 
however, be carefully kept in view. Evidence of usage is 
inadmissible if it be inconsistent with, or if expressly or by 
implication it contradict, the terms of the written contract 
between the parties (a). Usage,” says Lord Lyndhuret , 

(x) 9 Exch. 518, cited per Martin^ the prior cases are oomniraited on. 

B., WlueUr v. Bavidgt, Id. 671 ; (z) See also Field v. Lelean^ 6 H. & 

Parker v. Ihheteon, 4 C, B., N. S., N. 617, commenting on Spo/rtali r. 
352. Benecjfcc, 10 C. B. 212. 

(y) 7 B. & B. 266 ; S, C, (affirmed (a) See jadgm., 3 E. & B. 703 ; 
in Error), E. B. & £. 1004, where Pmtow v. Merceau^ 2 W. BL 1249. 
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C. B. (b), may be admissible to explain what is doubtfulj 
it is never admi ssible to contradict what is plain*' (c). 

Webb v. FLvmmer (d), it appeared that the plaintifif 
had held a farm under a lease containing a covenant, that 
the lessee should, on an assignment of the term, be paid by 
the incoming tenant for certain specified matters connected 
with the cultivation of the farm. The action was brought to 
recover a sum of money for foldage (c), being an allowance 
which, by the custom of the country, was payable to an out- 
going by an incoming tenant, but which was not mentioned 
in the covenant. This evidence was held inadmissible, upon 
the ground that the express stipulation for certain specified 
allowances excluded a claim for any other matter ; Bayley, 
J., observing, that if the lease had been silent as to the 
terms upon which the tenant was to quit, the custom of the 
country might have been relied upon as evidence in support 
of the right, but that the distinct mention of some allowances 
excluded others not named. 

The following remarks of Mr. Justice Coleridge, delivering 
judgment in a recent case (/), exhibit so lucidly the founda- 
tion and limits of that particular rule of our law of evidence, 
to an examination of which this chapter is principally de- 
voted, that any further comments having reference to it will 


(6) Blackett Y, Royal Exck. Aes, Co,, 
2 Or. & J. 249 ; as to which see per 
Cockhum, 0. J., Mytrs v. Sari, 80 L. 
J., Q. B., 13; Miller Y, Tethennytou, 
7 H. & N. 954 ; S. C., 6 Id. 278, 288 ; 
Hall V. Janson, 4 E. & B. 500. 

(c) See Godta v. Rose, 17 0, B. 229, 
284 ; Hitchin v. Groom, 5 0. B. 515. 
Smith V. Jeffryes, 15 M. & W. 561, 
will,* if carefully scrutinised, be found 
useful, as showing the difference which 
exists between evidence merely expla- 
natory of the meaning of a word used 
in trade, and evidence which goes 
beyond this limit, and would have the 


effect of setting up a new contract 
between the parties. See also NiehU 
v. GodU, 10 Exch, 191, 194. 

(d) 2 B. & Aid. 746. 

See also Re Stroud, 8 0. B. 502, 
and cases there cited ; Clarke v. Roy-, 
atone, 13 M. & W. 752. 

{e) See Roberta v. Barker, 1 Or. 
A M. 808; Termes de la Ley, tit. 
“Faldage.” 

(/) Brown v. Byrne, 3 E. & B. 708 
(the facts in which case are (diortly 
stated, ante^ p. 508), followed in Lucas 
y. Bristow, E, B« A K 907, 918. 



514 


EVIDENCE OF CUSTOM OR USAGE 


In such cases the Court may at once determine, upon the 
inspection of the instrument, that it belongs to the province 

the jury to ascertain the meaning of the words ; and there- 
iWe that in the inquiry extrinsic evidence to some extent 
mu^t be admissible (n). 

Brides the above, there are also some other cases in which 
the meaning of words employed in a wiitten instrument is a 
fit subject of inquiry upon evidence before a jury ; but these 
arise not out of the language of the writing itself, but in 
consequence of facts that are brought to the knowledge of 
the Court by evidence dehors the instrument. ‘'In such 
cases, the first duty of the Court is to ascertain the meaning 
of the words themselves, taken in connection with the whole 
context, and next to apply them to their proper object. In 
ascertaining the meaning of any particular terms, the first 
rule is, that they are to be taken in their plain and ordinary 
meaning, unless from the context it should appear that the 
party has used them in a different sense. The first step in 
the inquiry, theref|re, would be, whether it appears upon the 
face of the instruiment itself that the writer has used the 
terms in any partiwlar or extraordinary sense ; for, if that 
should be the case, »en the instrument must be constinied 
according to that particular sense, whether more or less 
extensive than the primary meaning of the words themselves. 
But if no such intention appears upon the face of the writ- 
ing, it then becomes^ the duty of the Court to construe the 
words according to their plain, general, ordinary meaning (o). 


(«) In Lewis v. Marshall, 7 M. & 
6hr. 743-4, the Convt obserre, **We 
take the acknowledged diatinction to be 
tliia : — If the evidence offered at the 
trial by either party ie evidence by law 
adnieaihle for the determination of the 
qneiiioa before a jnry, the Judge ti 
bonsd to lay it before them, and to 
eftli npoA them to decide upon the effect 
of fiidi ovidenoe; hat whether each 


evidence, when offered, ie of that cha- 
racter and description which makee it 
admiesible by law, ie a qneetion whidi 
ie for the determination of the Judge 
alone, and ie left eolely to hie dedeion.*' 
(o) '*The general mle,"* eaye Tm- 
dal, C. J., 5 Soott, N. R., 1087, “I 
take to be, that^ where the worde of 
any written inetniment are free from 
amhigoity in tbemielvei^ and where ex- 
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subject to certain qualifications. First, if the words used be 
technical terms of law, the Court must take them according 
to their strict legal acceptation, although in general and 
ordinary use they may have acquired a more extensive or 
a more limited sense : secondly, whether they are technical 
terms of law or words of ordinary use, the Court may give 
them a more enlarged or more limited construction, when- 
ever it is found that they cannot otherwise be applied at 
all”(p). 

In Gether v. Capper (5), two methods of construing mer- 
cantile contracts are thus indicated by Mauls, J., — such 
instruments, he remarks, ^^are frequently so framed as to 
require considerable force of construction to apply them ; 
and in such cases the Courts have considered that they ought 
to be dealt with so as to give effect to the general intent that 
is to be gathered from the whole of the instrument,*' this rule 
of construction is, however, to be had recourse to only in 
cases of necessity, where it is pretty clear that the parties had 
some intention which cannot take effect at all if a rigid rule 
of construction be applied to the instrument.” But again — it 
is imperative on the Court '' to adhere to the language of the 
contract where it has provided exactly for the event which 


temal circumstances do not create any 
doubt or difficulty as to the proper ap- 
plication of those words to claimants 
under the instrument or the subject- 
matter to which the instrument relates, 
such instrument is always to be con- 
strued according to the stiict, plain, 
common meaning of the words them- 
selves ; and that, in such case, evidence 
dehors the instrument, for the purpose 
of explaining it according to the sur- 
mised or alleged intention of the parties 
to the instrument, is utterly inadmis- 
sible.” 

“Where the intention of the parties 
to a contract is sufficiently apparent, 


effect must be given to it in that sense, 
though some violence be thereby done 
to its words. Where the intention is 
doubtful, the safest course is to take the 
words in their ordinary sense.” Per 
Cressmll, J., Wilson v. Btvan, 7 C. 
B, 684. 

See Covas v. Bingham, 23 L. J., 
Q. B., 26 ; Sweeting v. Darthez, 14 C. 
B. 638; Reid v. Fairbanks, 13 C. B. 
692 ; Heseltine v. Siggers, 1 Exch. 
856 ; per Parke, B., Bland v. CVow- 
Uy, 6 Exch. 629. 

(p) Per EriJdne, J., 6 Soott, N. H., 
988-9. 

(2) 16 C. B. 707 ; -S. C., Id. 89. 

L L 2 ' 
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has happened* A party has a right to say — ‘ I have used 
language which aptly expresses my intention, and therefore 
it is unnecessary to have recourse to the power of construc- 
tion which is applied to obscure and doubtful contracts. I 
only ask of the Court to give the natural meaning to the 
words used in the instrument before it, without looking 
either to the right or to the left.’ ” 

In regard to the third class of cases specified at p. 513, it 
will be sufiicient to say, that where there is an election to be 
made between two meanings, either of which is assignable to 
a phrase or expression occurring in a written contract, or 
between two or more persons or things, to which such con- 
tract may relate, the question will properly be one for the 
jury, not for the Court to determine (r). 

\^niere, moreover, a question as to usage or custom arises 
upon a mercantile contract or upon a lease, and the jury are 
charged with its solution, the matter for their consideration 
will be : — whether there was a recognised practice and usage 
with reference to the transaction out of which the particular 
written contract, which is the subject-matter of the action, 
arose, and to which it related, which gave a particular sense 
to the words employed in it, so that the parties might be 
supposed to have used the words in such sense (s) ; or 
whether there was, in truth, any local custom such as it had 
been pi'oposed to annex to the written contract. 

The character and description of evidence admissible for 
the purpose of thus annexing a term to a mercantile con- 
tract, is the fact of a general usage and practice prevailing 
in the particular trade or business, not the judgment and 
opinion of the witnesses who may be called to speak to it ; 
for a contract may be safely and con'ectly interpreted by 
reference to the fact of usage, as it may be presumed that 
such fact was known to the contracting parties, and that 

(r) See per Jl/aule, J., Smith v, («) Judgm,, 7 M. A Gr. 744. 
Tfiom,p»(/nf 8 C, B. 
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they contracted in conformity thereto (though no snch pre- 
sumption can arise where one of the contracting parties was 
ignorant of the usage (t) ) ; the judgment or opinion of 
witnesses, however, affords no safe guide for interpretation, 
because such judgment or opinion must necessarily be con- 
fined to their own knowledge (u). 

Again, in order to justify the jury in finding for the usage, 
it must be shown to be certain, and to be general, in the 
branch of trade or business in regard to which it is set up, so 
as to authorise a presumption that it is known to those deal- 
ing or concerned in that branch of trade or business ; for the 
rights of parties ought to be determined by law, and not by 
any vague, indeteimiinate, or partial usage of particular 
persons or places , a strict adherence to this principle is 
essential to a sound and consistent administration of jus- 
tice. A departure from it would work gi’eat injustice, for 
no man could know what were his rights or duties, if they 
were to be determined by loose evidence of custom or 
usage {x). 

Notwithstanding the adverse opinions expressed by some 
eminent judges {y), in regard to the policy of admitting 
evidence of usage or custom to explain or vary {z) written 

f 

instruments, it will be collected from what has been thus far 
said, that evidence of usage may be offered for various pur- 
poses in connection with their interpretation. 


(t) Jud^., Kircimer t. Venus, 12 
Moo. P. C. C. 361, 399 ; acc. Sweeting 
V. PeoA'ce, 7 C. B., N. S., 449 ; S, C., 
9 Id. 634. 

(u) Judgm., 7 M. & Gr. 744. 

(x) Berkshire Woollen Go. r. Proc* 
tor, 7 Cushing (U. S.) R. 422 ; Judgm., 
Re Stroud, 8 C. B. 631. 

(y) See, per Lord Denman, C. J., 
Trueman v. Loder, 11 Ad. & E. 697 ; 
per Story, J., Donnell v, Columbian 
Insur. Co,, 2 Sumn. (U. S.) R. 377 ; 


Judgm., Hutton v. Warren, 1 M. & W. 
476. 

As to Trueman v. Loder, supra, see 
Dale V. Humfrey, E. B. & E. 1004; 
S. C,, 7 E. & B. 266, 277 ; Brown v. 
Byrne, 3 E. & B. 703. 

(«) The meaning of an instrument is, 
in truth, varied by annexing a term to 
it (ante, p. 612), even though such 
term be not inconsistent with anything 
in the instrument. 
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It may, for instance, in some cases be offered to annex 
incidents to them, to explain a particular word or phrase 
appearing therein, or to clear up and render definite and 
precise that which was indefinite and ambiguous. Confining 
my attention for a moment to the case of an ambiguous 
contract, we must remember that it rests with the plaintiff 
suing ex coniractUy to set forth in his declaration with pre- 
cision the agreement upon which he relies, and should he at 
the trial fail in establishing such an agi*eement, he may be 
nonsuited, or, at all events, may have to apply for leave to 
amend (a). Again, should the contract itself y which he then 
produces in evidence, be altogether ambiguous and meaning- 
less, he will equally fail, because, as just observed, the onus 
is cast upon him of making out his right of action, and, 
further than this, of convincing the Court that the con- 
struction which he has put upon the particular contract in 
declaring, is the true one — all which he would have failed in 
doing if the matter were left at all doubtful. 

In an Anonymems case (h), illustrative of the foregoing 
remark, the jury found that the contract produced to them 
was ** quite unintelligible f' and the Judge was held justified 
in ruling thereupon that the plaintiff had failed to sustain 


(a) It is moreoTer a rule, that “am- 
biguum placitum interpretari debet con- 
tra proferentem : ** Leg. Max., 4tli ed., 
p. 577. 

But» a declaration contains alle- 
gations capable of being understood in 
two senses, and if understood in one 
sense it will sustain the action, and in 
another it will not; after verdict it 
must be constmed in the sense which 
will support the action : ** per Lord 
TrurOy 13 0. B. 542. 

^*ln pleading (except in deducing 
kitleX a deed may be set out, either in 
its ienDBf learing the Court to construe 
it aocording to the legid effect of those 


terms, or the party may take the re- 
sponsibility of stating it according to 
the legal effect which it is contended to 
have Judgin., Loi'd Newhwouyh t. 
Schroder, 7 C. B. 397. 

Where a promise is ambiguous, it is 
to be construed ''according to the sense 
in which the promisor must be supposed 
to wish and to believe that the promise 
should be understood by the promisee : '* 
Judgm., MovoaU ▼. Lord Londa* 
borough, 28 L. J., Q. B., 177, 184 ; 
8L a, 8 E. & B. 807. 

(5) Cited per Jervie, C. J., 10 C. B. 
889. See Dmcan t. Topham^ 8 0. B. 
225. 
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his declaration. Boden v. Frerich (c) may also be consulted 
upon this subject. There the plaintiff declared against the 
defendant, who was a coal factor, for a breach of contract, in 
selling coals otherwise than for ready money, to wit, at 
two months' credit!' In order to sustain his action, the 
plaintiff produced a letter of instructions from himself to the 
defendant, directing him to sell coal at such 'price as would 

realise not less than per ton net cash!' He proved 

also, that the coal in question had been sold at a credit of 
two months ; but it appeared to be customary in the coal 
trade to sell coal at such credit, unless it was sold on the 
wharf. The Court were of opinion that the letter of instruc-* 
tions was essentially ambiguous in its terms — admitting of 
at least three different significations — and that, regard being 
had to the usage proved at the trial, the meaning which the 
plaintiff himself had assigned to the instructions was not the 
true one. In this case, accordingly, the plaintiff was non- 
suited. 

Although in the preceding chapter I have not attempted 
to enter generally upon an examination of even the leading 
rules of construction applicable to written contracts, I can- 
not at its conclusion forbear from laying before the student 
the following brief epitome of some of the rules alluded to— - 
so worded as perchance, without much effort, to fix itself in 
the memory : — 

The sages of the law,” it has been said {d), “ in the 
exposition of treaties, pacts, statutes, testaments, deeds, and 
other instruments, have used and handed down to us rules 
which are commended as the dictates of enlightened reason 
and common sense,” whereof the following will suJBSce for the 
present, viz , — ' 

(c) 10 C. B. 886. 

(d) See arg., Itandon y. Tdbpf 11 Howard (U. S.) B. 611. 
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1. That the construction he made on the entire i nstrument 

and that one part of it do help to expound another, a,nd^at 
eveiy word (i f it may be) may take and none be 

e^ d7 and^that"^ fhe^^rtT^o agree together, and there 
be no discordance therein — ex antecedentibus et consequent 
tibus est optima interpretatiOy for turpis est pars quce cum 
&\io toto 'non convenity maledicta expositio qwce corrumpit 
texfum. 

2. That the construction be such as that the whole and 
evm^^ar^ of it may ta^ ^ffect, and as much effect as may 
be for that purpose for which it was made (e). 

3. To cavil about the words in subversion of the plain 
intent of the parties, is a malice against justice and the 
nurse of injustice (/). 

4. A man ought not to rest on the letter only, Tiam qui 
hccret in Uterd hwret in coriicey but he ought to rely upon 
the sense, which is the kernel and the fruit, whereas the 
letter is but the shell {g). 

5. Faha orthographiay falsa grammatica non vifiat 
cariam vel concessionem ; nor the singular instead of the 
plural number, nor the plural instead of the singular (/<). 

6. The oflSce of a good expositor is to make construction 
on all the parts together of an instrument, and not of one 
part onl y by itse lf — nemo enim aliquam paHem recte in- 
telligere possit antequam totum iterum atque iterum per- 
legerit {%), 

7. Construction must be made in suppression of the mis- 
chief and in advancement of the remedy (A;). 

^ Should the construction proffered of an instniment be 
found to violate any of the rules above laid down, ex. gr., by 

(e) Sbepp, Touch. 87. Rep. 48 a ; Co. Litt. 146 b. 

(/) See Throckmerton t. TVar?/, {i) Uneoln College case, 8 Rep. 59 
Plowd. 161. bj 8 Vio. Abr. 181. 

(g) Bygton r. Slttddy Plowd. 467. {k) Co. Litt. 881 b. 

(A) JSarl of Shremhwry'e ca$e, 9 
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dwelling upon a word only in disregard of the preceding and 
succeeding parts ; should it corrupt the text or go hut skin 
de^ into its meaning, overlooking the general purport and 
eS^^f ^e writing — we ma^at once reject it asHSHacious, 
as^ised on wrong principles, and as likely to frustrate rather 
than effectuate tEe intention oFtEe contracting parties. 
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CHAPTER V. 

THE CAPACITY TO CONTBACT — HOW IT MAY BE AFFECTED. 

I HAVE now to speak of the capacity to contract — to show 
how in some cases this capacity may be affected by the 
character with which a contracting party is clothed — how, 
in other cases, where the capacity to contract remains unim- 
paired, the mode of contracting is nevertheless subjected to 
modification. 

The matters intended for consideration in this Chapter 
seem naturally to subdivide themselves into two branches, 
of which the first will involve an examination of contracts 
by Mercantile Persons, to wit. Principal and Agent — Partners 
— Incorporated Bodies — ^Bankrupts ; and the second will 
include such inquiries as may appear requisite in regard to 
contracts by Non-mercantile Persons, to wit, Femes Coverts, 
Infants, Non Compotes Mentis, Executors and Adminis- 
trators. 

In treating of contracts by the particular parties just enu- 
merated, I shall endeavour strictly to confine my attention 
to the subject indicated by the general heading of this 
Chapter, referring, for fuller information respecting the 
various topics touched upon, to such standard works as will 
from time to time be specified. 

Sect. I. — Conirads with Mercantile Persona. 

In treating of the mode of contracting by mercantile 
persons, of the manner in which their contracts may be 
affected by the characters which they have assumed, or by 
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the relations which exist between them, some brief remarks 
must first be made on the relation of Principal and Agent, 
which is one of paramount importance in regard to the pro- 
posed inquiry. 

“ Agency,"' says Mr. Chancellor Kent in his Commenta- Agency- 
ries (u), is founded upon a contract, either express or implied, 
by which one of the parties confides to the other the manage- 
ment of some business to be transacted in his na/me or on his 
account, ai\d by which the other assumes to do the business 
and to render an account of it." As the obligatory force of 
a contract rests on the consent of the contracting parties (6), 
so the authority of an agent to contract for his principal rests 
on the consent of his principal ; and the question, whether 
there was consent to the contract or to the authority, is to be 
tried according to the general principles for trying other 
questions (c). 

The maxim of the Roman law, Qui mandat ipse fedsse 
videtur (d), indicates briefly, but correctly, the ground of 
liability of a principal for the act of his agent ; and, in the 
6th Book of the Decretals (e), (which are a component part 
of the Corpus Juris Canonici (/)), we meet with the same 
rule, expressed almost in the form which is so familiar to our 
lawyers, Qui facit per alium est perinde ac si faciat per 
seipsum. 

The mere enunciation of the rule just stated, shows how 
wide must be its practical applicability ; and a little reflec- 
tion will convince us, that comparatively few mercantile 
transactions, or contracts made in the ordinary course of life, 
are conducted exclusively by the principals, and without the 
intervention of any third party. A merchant, for example, 

(а) loth ed., vol. 2, p. 848. ((£) Mandare est gerendnm quid 

(б) Ante, p. 262. alioui oommittere. Brisson. ad verb* 

(c) Per Erkf J., Frost v. Oliver, 2 “Mandare.’* 

B. & B. 818. (e) Ad finem. (Reg. Jnr. 72.) 

Obligatio mondati consensu contra- (/) As to which see Irving’s Cit. 
hentium consistit. D. 17. 1. pr, L., 4th ed., pp. 281-236. 
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employs his clerk to write his usual business letters, to keep 
his books, and, not unfrequently, to conduct his most confi- 
dential and important negotiations. So, if a person enters 
a shop, in order to purchase the common necessaries of life, 
he will, in most cases, have to deal, not immediately with the 
principal, but with his servant or agent, entrusted with the 
management of his business, whose duty it is to hand over to 
customers such things as may be required, and who is autho- 
rised to receive from them the price. 

It is, moreover, a true proposition, subject only to some 
few exceptions, that “ whatever a man mA juris may do of 
himself he may do by another ” {g) ; and hence we may 
readily infer, that the matters transacted through the 
medium of agents are vastly multifarious. The question, 
indeed, in all cases in which a plaintiff seeks to fix a 
defendant with liability upon a contract, express or implied, 
must necessaiily be whether such contract was made by 
the defendant by himself or his agent, with the plaintiff 
or his agent ” (h), and not merely whether the contract was 
entered into by the parties treating directly with each other. 
‘"It is a clear rule that where a person is professedly 
acting as agent for another the principal is bound and not 
the agent ” (i). 

There are, indeed, some persons, ex. gr., infants, married 
women, idiots, lunatics, and outlaws, who, for reasons which 
will be specified in the subsequent section of this Chapter, 
are wholly or partially incapable of contracting, and who are 


(g) Story on Agency, 4th ed., p, 8. 

To the above rule there are, how- 
ever (as intimated in the text), some 
exceptions. Thus, in Comheit case, 
9 Rep. 76 a, it is said that *Uhere are 
some things personal and so inseparably 
annexed to the person of a man that he 
cannot do them by another.** So the 
performance of a work of taste or art 
confided to A. conld not by him be 


delegated to B. ; nor could a judicial 
officer, unless under some special sta- 
tutory provision, depute his functions 
to another. 

{h) Judgm., 15 M. & W. 526. See 
Coombs V. Bristol and Exeter R. 0*^ 8 
H. & N. 1. 

(t) Judgm., Lee v. Everest, 8 H. A 
N. 291. 
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therefore, to a like extent, incapacitated from contracting by 
agent (k). It by no means, however, follows that a person 
incapable of contracting on his own behalf is incapacitated 
from acting as agent for another ; thus, a manied woman may 
plead her coverture in answer to an action brought against 
her as indorser of a promissory note, but she may bind her 
husband by indorsing it provided she be duly authorised by 
him for that purpose (1). So, an infant may, in many cases, 
act as agent for an adult (m). 

The authority confided to an agent may be of one or other 
of three kinds : There may be, 1. an express limited authority 
given to the agent to do some particular act, or to make some 
particular contract ; 2. a larger authority, to make all con- 
tracts, or to do all acts connected with a particular trade, 
business, or efnployment {n) ; or, 3. an authority to do all 
acts, without reference to their precise character, which the 
principal may personally do, and which he may, without 
violating the law, do by deputy. The first of these three 
kinds of authority will suffice to constitute a special, the 
second, to constitute a general, the third, to constitute 
an universal, agency ; but, as this last species of agency 
is (as may readily be supposed) of rare occurrence, we 
may here properly confine our attention to the two former 
kinds. 

Of a special agency, an example would occur, if I com- 
missioned a friend to purchase a specific thing for me and on 
my account ; of a general agency, where my servant orders 
goods of the neighbouring tradesmen for my use, without any 
express instructions from me, but in the usual and admitted 
course of his duty (o). 


Qc) Story on Agency, 4th ed., p. 6. 
{1) Lord V. Hall, 8 G. B. 627 ; 
Lindas v. Bradwtll, 5 C. B. 683 ; 
Cotes Y. Havisy 1 Camp. 486. See 
Smith Y. Marsach, 6 0. B. 486. 

(m) Go. Litt. 62. a. See Lord v. 


HaM, supra. 

(n) Story on Agency, 4th ed., p. 19. 

(o) See, per Lord Ahinger, C. B., 2 
M, & W. 181. Summers v. Solomon, 
7 E. A B. 879, exemplifies the natare 
of a general agency. 
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In relation to this latter kind of agency, Dr. Story (p) 
remarks, that " one man may be a general agent for his 
principal in one business, and another may be his general 
agent in another business : and, in such case, each agent will 
be limited in his authority to the particular business within 
the scope of his peculiar agency.'* Thus, '' if a man should 
be at once a banker and a merchant, caiiying on each busi- 
ness distinctly, with separate clerks and agents for each 
branch, an agent in the one would not be deemed to possess 
any authority to act in the other ; although each would or 
might, in a legal sense, be deemed a general agent." 

Factof^ The fact of agency may be proved by showing an express 

how proved, authority given to the alleged agent; by showing circum- 
stances from which the requisite authority must necessarily 
or may reasonably be inferred ; or by establishing the exis- 
tence of a particular relation between parties whence an 
authority to contract wall be implied by law : for instance, 
the relation of partners, by which relation, when complete, 
one partner becomes at common law the agent of the firm 
for all purposes necessary for carrying on their particular 
partnership, whether general or special, or usually belonging 
to it ; or the relation of husband and wife, by virtue of which 
the law, under certain circumstances, considers the husband 
to make his wife an agent (q). 

-in an «c- To explain and illustrate these remarks, let us suppose 

^£^8oid that an action for goods sold and delivered, or for work and 

and deliver- , , 

Ac. labour, is brought by A. against B. The plaintiff, on whom, 
in such a case, the burthen of proof lies, must, in order to 
recover against the defendant, show that he (the defendant) 
contracted expressly or impliedly with the plaintiff; ex- 
pressly, by making a contract with the plaintiff ; im- 
pliedly, by giving an order to him under such circumstances 
as show that it was not to be gratuitously executed ; and if 
the contract was not made by the defendant in person, it 

(p) Story on Agencs, 4th ed., p. 28. (q) Judgm., 16 M. k W. 627. 
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must be proved that it was made by an agent of the defen- 
dant duly authorised, and that it was made as his contract (r). 
Assuming that the contract in the given case was made by a 
third person, the point for decision will be — whether that 
third person was an agent for the defendant for the purpose 
of making it, and made the contract as such (s). 

Now, in accordance with what has been already said, the 
agency may, under the circumstances supposed, be constituted 
by an express limited authority to make such a contract, or a 
larger authority to make all contracts falling within the class 
or description to which it belongs, or a general authority to 
make any ; or it may be proved by showing that such a 
relation existed between the parties as by law would create 
the authority. If proof to such effect be given, and if further 
it be shown that the agent in making the contract acted on 
the authority given to him, the principal will be bound by the 
contract, and the agent’s contract will be his contract, hut not 
otherwise (f). 

Agency, then, may be created by the immediate act of the 
principal, that is, by really giving authority to the agent, or 
representing to him that he is to have it ; or by constituting 
that relation to which the law attaches agency. It may also 
be created by the representation of the defendant to the 
plaintiff that the party making the contract is the agent of 
the defendant, or that such relation exists as to constitute 
him agent ; and if the plaintiff really makes the contract on 
the faith of such representation, the defendant is boimd, 
because he is estopped from disputing the truth of it with 
respect to* that contract (u) ; and the representation of an 

(r) Judgm , Reynell r, LeioiSf and («) See note (r). 

Wyld V. HopJcinSy 16 M. & W. 627 ; {t) Judgm., 15 M. & W. 527. 

V. Williams, 7 H. & N. 675. (u) CoUmgwood v. Berhelep, 15 C, 

See Higgins v. Hophins, 8 Exch. 168 ; B., N. R, 145, The rule u that **If 

Bailey v. Ma^auley, 18 Q. B. 816; a man lo oonducte himself, whether 
Patrick v. Reynolds, 1 C. B., N, S*, intentionally or not, that a reaaonahle 
727, petfson would inier that a certain atat^ 
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authority, is qwxid hoc (by virtue of the doctrine of estopff^ 
precisely the same thing as a real authority given by 
defendant to the supposed agent. This representation 
be made directly to the plaintiff, or made publicly, so that it 
may be inferred to have reached him, and may be made by 
words or conduct (x). 

Upon none of the foregoing propositions is there any 
doubt ; and the true decision of all questions involving tha 
law of agency depends upon the proper application of the 
principles set forth in them to the facts ; such application 
being made by the jury, with due assistance from the Judge. 

Assuming that an agency of some kind does in any given 
case exist, an important difference is to be noted between a 
'general’ and a 'particular’ agency; for, "if a partieulbr 
agent exceed his authority, his principal is not bound by 
what he does {y) ; whereas, if a general agent exceed his 
authorit)’', his principal is bound, provided what he does is 
within the ordinary and usual scope of the business which 
he is deputed to transact ” {z). " If a man by his conduct 

holds out another as his agent — by permitting him to act in 
that character and deal with the world as a general agent, he 
must be taken to be the general agent of the person for whom 
he so acts, and the latter is bound, though in a particular 
mstance the agent may have exceeded his authority ” (a). 


of tluDge exints, and acts on that infier- 
ence, he shall be afterwards estopped 
from denying it per BramweU, B., 
Cornish ▼. Abington, 4 H. & N. 556. 

(x) Jndgm., 15 M. & W. 627*6, 530, 
^ere the operation of the above mle is 
ezplamed. Jndgm., Freeman y Cooke, 
2 Bxcb. 662; cited Bank of Ireland 
r. TrmUes of Bvam£ Charity, 5 H. L. 
Cft. ZS9 ; Swan r. North British Aus- 
trodciskm Co*, 2 H. & C. 175 ; 8, C, 
7 H. It N. 602 ; parU Swan, 7 C. 
B., N. 8.» 400 ; and cues cited as iilus- 
iii^g the dostrhis of estoppel in pais, 


post, Book m., Cliap. 4. SweeHing ▼. 
Pearce, 7 C. B., N. S., 449; 8, Q,, 9 
Id. 534. 

iy) See, per Bde, C, J., Sidkens t. 
Irvmg, 29 L. J., C. P., 25, 29 ; & a, 
7C. B., N. 8 ., 165; Brady v. Todd, 
9 C. B., N. S., 592 ; Painter v, Abel, 
2H. &C. 113. 

(g) Smith Lects. oo Contract^ 2&d 
ed., p. 305 ; Smith Merc. L., 6lll id.* 
p. 185. 

(a) Ter Pollock, a B., 8f$m t. 
3/*Ouire, 8 H. It N. 562. 
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one person authorises another to assume the apparent 
if disposing of property in the ordinary course of trade, 
it Wst be presumed that the apparent is the real authority, 
strangers can only look to the acts of the parties, 
and to the external indicia of property, and cannot know the 
Ij^ivate communications which may pass between a principal 
and his agent (6). If, however, a shopman, who is authorised 
to receive payment for goods sold over the counter only, 
receives money elsewhere than in the shop, that payment 
would not necessarily be good. The principal might be 
willing to trust the agent to receive money for him in the 
regular course of business in the shop when the latter was 
under his own eye, or under the eyes of those in whom he 
had confidence, but he might not wish to trust the agent with 
the receipt of money elsewhere (c). 

The decision in Cox v The M idland Counties R. C. {d) has 
.peculiar interest with reference to the power possessed by an 
agent to bind his principal ex contractu. It was there held, 
‘that the station master of a railway company could not bind 
the company by a contract for surgical attendance on an 
injured passenger without express authority for that purpose, 
for the employer of an agent for a particular purpose gives 
only the authority necessary for that agency under ordinary 
circumstances, or the powers usually exercised by similar 
agents, if there be any evidence to show a particular usage. 

Could it,” asked the Court, ‘‘ be maintained that a coach* 
man, from whose carriage a passenger had fallen and broken 
his arm, or by which another person had been run over, .... 
could bind his master by a contract with a suigeon to cure 

(1^) Per Lord EllenhoTougli, C. J., 6f the company to Appoint the servant^ 
IHckei-ing v. Eask, 16 Baet, 88; who assumed to act in their behalf 
WtiU^ccid V. Tuckett, Id. 400. without an instrument under seal — as 

(c) jTudgm., Kaye v. Brett, 6 Exch. to which, see post, title “Corporation.** 

St74 ; Story on Agency, 4th ed., p. 113. See also G%Um y. Toff Vale B. O., 2 K. 

{4) 8 Exch. 268. Anoldier point & B. 822 j Chff v. Cfreat Northern Jft, 
xanedin this case was, as to the power (7., 80 L. J., Q. B., 148. 


u u 
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the injured person, and oblige his master to pay the bill ? 
We are of opinion that he could not.” 

The authority, however, confided to an agent must, unless 
a contrary intention manifestly appears, be understood as 
extending to everything which is necessary for or usually 
incidental to exercising it with effect, or carrying out the 
object for which it was entrusted (e). For instance, an 
attorney, having been once retained in an action, has clearly 
cast upon him the duty of taking the necessary steps during 
its progress, but is not obliged to consult his client, or to 
seek specific instructions from him prior to each successive 
step in the action. Where, therefore, the town council of a 
borough retained an attorney to take proceedings in opposi- 
tion to a rule nisi for a mandamus which had actually been 
obtained against them, and (the rule having been made 
absolute) they ordered their return to the writ of mandamus 
to be filed, this was held to be a sufficient authority for the 
attorney to appear for the corporation at the trial of certain 
issues raised on the return (/). 

Let us take, on the other hand, the case of an attorney who 
(without having a general retainer) is authorised to do some 
particular act ; his authority will then necessarily be confined 
to doing such act ; and his right to recover for work done and 
matters incidental thereto, as against his client, will depend 
upon whether the business charged for fell within the scope 


(«) Story on Agency, 4th ed., p. 77 ; 
Bayley v. WilkiTiSy 7 C. B. 886 ; 
Weairopp v. Solomon^ 8 Id. 345. “A 
master who sends his seryant to buy 
goods, and gives him no money to pay, 
doubtless authorises him to pledge his 
credit; and a person who employs an 
agent to purchase goods on the usual 
terms of any particular trade, gives the 
like authority, and so in other in> 
stances.’* Judgm., 9 M. & W. 718. 
(8ee Summers r. Solomon^ 7 E. & B. 
879.) 


In the above and similar cases, the 
rule of law and common sense applies 
quando aliquid mandatur — mandatur et 
omne per quod pervenitur ad illud (5 
Rep. 116) ; a rule of which the precise 
mode of application must of course de* 
pend upon the paHicula/r hind of 
agency which may chance to be in 
question, and tlie nature and extent of 
the authority usually conferred thereby. 

(/) Reg, v. Tovm Oov/Mdl of Lich- 
field, 10 Q. B. 634. 
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of the authority with which he was invested or not (gr). An 
attorney is not justified in pledging his client's credit to a 
bailiff* or other officer for fees, which, according to the usual 
course of practice, he ought, in the first instance, to pay out of 
his own pocket (&). The attorney in the cause has been held 
liable for the costs of executing a ca. sa. to the bailiff^ although 
not specially nominated by him (i). 

Much difficulty often exists in determining the extent of 
the implied authority of an agent ; and, in reference to this 
point, when it arises, the nature of the agency in question, 
and the law applicable to it, will demand special considera- 
tion (ft), A bare allusion to the important subject here 
mentioned will, in an elementally work like the present, be 
deemed sufficient. But I may add, that an inquiiy as to the 
peculiar power possessed by the master of a ship in cases of 
urgency or necessity, to pledge the credit of the owner for 
repairs done to her, &c. (?) — ^to sell or hypothecate the ship 


{g) See Dawson v. Lawley^ i Esp. 
65. 

As to the duty of an attorney wbl 
has been retained to conduct a suit, 
see Whitehead v. Lordj 7 Exch. 691 ; 
Sm^ris v. Osbourn^ 2 Cr. & M. 629. 

As to his power to refer it, see Choum 
V. Pairottf 14 C. B., N. S., 74, and 
cases there cited ; Smith v. Troup, 7 
0. B. 767, 764 ; Fa%iell t. Eastern 
Counties R. 0., 2 Exch. 344, 361 ; 
Filmer v, Ddber, 3 Taunt. 486. 

The implied authority of counsel to 
consent to a compromise was considered 
in Swinfen v. Swinfen, 1 C. B., N. S., 
864 ; Swinfen v. Lord Chelmsford, 6 
H. & N. 890 ; and Chambers v. Mason, 
6 C. B., N. S., 59. 

{h) Made y. Mann, 2 Exch. 608, 
and cases there cited. 

(i) Brewer y. Jones, 10 Exch. 656. 
(k) Hawtayne v. Bourne, 7 M. & W. 
595, should be consulted in regard to 
the implied authority of an agent. It 


was there held, that the resident agent 
appointed by the directors of a mining 
company to manage the mine, is not 
impliedly authorised by the share- 
holders of the company to borrow 
money upon their credit in any case of 
necessity, howeyer pressing. See par- 
ticularly the judgment of Parke, B., 
in the aboye case : Ricketts y. Bennett, 
4 0. B. 686 ; Burmester y. Noiris, 6 
Exch. 796; Tredwen v. Bourne, 6 M. 
& W. 461. 

{1) Arthur v. Barton, 6^M. A W. 
138 ; Edwards y. HaviU, 14 C. B. 
107 ; Beldon y. Campbell, 6 Exch. 
886 ; Organ y. Brodie, 10 Exch. 449 : 
Johns y. Simons, 2 Q. B. 425 ; Stone- 
house y. Gent, Id. 431 (a) ; Frost y. 
Oliver, 2 E. & B. 801. See also 19 A 
20 Viet. c. 97, s. §. 

As to eyidence of ownership and lia- 
bility of registered owner, see Myers r, 
WUlis, 17 C. B. 77 ; S, C., 18 Id. 
886 ; Brodie y. ffoward, 17 C. B. 109; 

mm2 
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and cargo (m) — ^will illustrate the force of the remark above 
made, and amply repay the student. 

Besides the difficulty just indicated, another, having refe- 
rence to fact rather than to law, not unfrequently presents 
itself, viz.^ in determining whether the particular act or 
transaction, in virtue of which it is sought to charge a sup- 
posed principal, was done by, or took place with, the agent 
in that character or on his own individual account ; this 
question will obviously require solution by the jury. Its 
nature may be illustrated by the cashes below cited (77). 

Again, inasmuch as '' a person acting in the capacity of 
an agent may undoubtedly contract in such a manner as to 
make himself personally liable ( 0 ), the meaning and inten- 
tion of the parties at the time of entering into an alleged 
contract, must be considered with a view to deteimining the 
liability upon it, and, in any case such as alluded to, the 
true question will be, whether, from anything that passed 
between the parties at the time, it was understood by them 
that the plaintiff was to rely upon the personal security of 


Haclcwood v. LyaU^ Id. 1^4; Mac- 
kenzie V. Pooley, 11 Exch. 638 ; Whit- 
weU T. PerHuy 4 C. B., N. S., 412, 
416. 

As to the power of one part owner to 
bind another for repairs, see Preston v. 
Tamplmy 2 H. & N. 363, 684. 

(m) The Gi'atitudiney 3 Rob. 240 ; 
CamMcU f. JSewellf 3 H. & N. 617, 
685, 644 ; . 8 . C., 5 Id. 728 ; Stain- 
bank V. Penning j 11 C. B. 51, 88; 
Stainhank v. &hepardj 13 C. B. 418; 
Willis T. Palmer y 7 C. B., N. S., 340, 
860 ; yiierboom v. Chapmariy 13 M. 

W, 230, 239 ; Hunter v. Parktry 7 
M. & W. 822 ; Benson ▼. DuncaUy 3 
Bxcb. 644 ; S. C.y 1 Exch. 537 ; Abbott, 
Shipp, p. 371. See Atkinson v. Ste- 
pkenSy 7 Exch. 567. Henerallj as to 
the duty of the master in case of damage 


to the ship, see Blasco v. Fletchery 14 
C. B., N. S., 147 ; Benson v. Chap- 
many 8 C. B. 950; S. C.y 5*0. B. 
330 ; 6 M. & Gr. 792 ; Story on Agency, 
4th ed., pp. 139-148. See also 
V. Greijy 2 H. A N. 22 ; Grey v. Gibbsy 
Id, 26 ; Barker v. Higkhyy 15 C. B., 
N. S., 27 ; Bristow v. WhUmorey 9 H. 
L. Ca. 891. 

(n) See Holcroft v. HogginSy 2 C. 
B. 488 ; Parrott v. AndtrsoUy 7 Exch. 
93 ; Williams v. Deacony 4 Exch. 397 ; 
Thompson r. Belly 10 Exch. 10 ; Wil- 
kinson T. Candliahy 5 Exch. 91 ; Kent 
V. Thomasy 1 H. A N. 473, 478 ; Jones 
V, HugheSy 5 Exch. 104 ; Cooke v. 
Seeley y 2 Exch. 746. 

( 0 ) Per Ashhursty J., Macbtalh 
Ealdimandy 1 T. R. 181. 
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the defendant ” {jp) ; for it will not suffice that credit was 
given to the latter party unless he has pledged his credit 
either expressly or by implication (q). 

1 will now lay down a few leading propositions, and pass 
under review a few cases, showing the respective liability of 
principal and agent on a contract by the agent, 1. oral, wholly 
or in part ; 2. written, but not under seal ; 3. by specialty. 
The inquiry here suggested, however briefly conducted, may 
be useful, as throwing some further light upon the relative 
position of principal and agent ; the capacity of a soi-disant 
agent to bind his principal ; and the mode in which, with a 
view to his own protection from liability, an agent should 
contract. 

1. Of contracts by an agent, oral, wholly or in part, the 
contract of sale specially claims our attention ; and, in the 
first instance, it will be well to determine what are the rights 
of the seller of goods where the purchase has been made by 
an agent for a principal disclosed or undisclosed, and whether 
residing in this country or abroad, at the time of the con- 
tract. Now, the law upon this subject was fully discussed 
in three leading cases (?’), Paterson v. Gandasequi (s) , 
Addison v. Gandasequi (f), and Thomson v. Davenport (u), 
upon which is wholly founded the legal doctrine recognised 
at this day as applicable to it (a?). 

The rules thus settled and established may be briefly 
stated as under : — 

^\Tiere an agent contracts for the purchase of goods as 
principal, he, by so doing, incurs a personal liability ; and 


(p) Vex Ashhursf, J., ubi supra; 
Pennell v. Alexander, 3 E. & B. ‘283. 

(g) Antcy v. Hutchinson, 6 C. B, 
206 (in connection with which case see 
12 & 13 Vitt. c. 101, s. 8) ; Marsh v. 
Davies, 1 Exch. 668 ; see Chambres v. 
Jones, 5 Exch. 229 ; Moffatt t. Dich^ 
son, 13 a B. 643. 


(r) See the Note appended to these 
cases in Mr. Smith’s Selection, 6th ed., 
vol. 2, p 320. 

(*) 15 Fast, 62. 

(<) 4 Taunt. 574. 
tu) 9 B. & C. 75. 

(x) Per MauU, J., Smyth v. Ander* 
son, 7 0. R 34. 


Respective 
liabUity of 
principal 
and agent 
m certain 
cases. 


Purchase of 
goods by 
agent. 
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if the real principal be known to the vendor at the time of 
a contract for the sale of goods being entered into by the 
agent dealing in his own name, and credit he given to the 
ngenty this latter party only can be sued on the contract {y). 
If, however, in this case, the seller of the goods make his 
election to dehit the 'principal ^ he cannot afteiwards resort 
to the agent {z\ The question whether credit was given to 
the agent or to the principal being for the jury, for whose 
guidance in resolving it, evidence of custom and usage will 
(subject to the remarks made in the preceding chapter) be 
admissible (a). 

Where the real principal in a contract for the purchase of 
goods (residing in this country) is unknown at the time of 
contracting, whether the agent represent himself as agent or 
not, the vendor may, on discovering the principal, dehit 
either at his election (6), unless, indeed, something has been 
done to show an election on the part of the seller to take 
the agent as the actual buyer (c), and to exonerate the 
principal {d). 

“ I take it to be a general rule,” says Lord Tenterden, 
C. J., in Thomson v. Davenport (e), '' that if a person sells 
goods (supposing at the time of the contract he is dealing 
with a principal), but afterwards discovers that the person 
with whom he has been dealing is not the principal in the 
transaction, but agent for a third person, though he may in 
the meantime have debited the agent with it, he may after- 


(y) Faterson t. Gandasequij 15 
62; Addison y. Gandasequi^ 4 

'Taunt. 574 ; Thomson y. Davenport, 
9 B, A C. 78. 

(z) Per Lord Tenterden, C. J., and 
IMedolt, J., Thomson y. Davenport, 

anpra. 

(a) The liability of an agent who 
purchases goods at a sale by auction 
WM considered in WUliamon r. Dor- 
Km* 7 H. A N. 899. 


(b) Thomson y. Davenport, 9 B. & 
C. 78. Per Parke, J., Robinson v. 
Gleadow, 2 Bing. N. C. 161, 162; 
Paterson y. Gandasequi, 15 East, 62 ; 
Railton y. Dodgson, 4 Taunt. 576, n. ; 
Wilson V. Hart, 7 Taunt. 295. 

(c) Per MauLe, J., Smyth t. Ander^ 
son, 7 C. B. 84. 

(d) Per Bayley, J., 9 B. A C. 89. * 

(e) 9 B. A 0. 86. 
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wards recover the amount from the real piincipal ; subject, 
however, to this qualification, that the state of the account 
between the principal and the agent is not altered to the 
prejudice of the principal,” who in the case here put is the 
real buyer, and ought to pay, unless there he something i/n 
the transaction which makes it inequitable or unjust that 
he should pay ” (/). If,” says Martin, B., in a recent 
case (gr), the principal has paid the agent, or if the state 
of accounts between them would make it unjust that the 
seller should call upon the principal for payment, that would 
be an answer to the claim ” of the vendor (A). 

The rule just stated, however, respecting the liability of 
an undisclosed principal may be affected by the usage of 
trade and the mutual understanding between parties which 
results therefrom (i). Thus, where a British merchant effects 
a purchase for a foreign principal, credit is primd facie con- 
sidered as having been given exclusively to the foimer Qc), 
although evidence will be admissible to show a different 
intention (Z). 

Again, if an agent makes an oral contract in his own 
name, the principal may sue as well as he sued upon it ; for 
it is a general rule, that whenever an express contract is 
made, an action is maintainable upon it, either in the name 


(/) Per Maule, J., Smyth v. Ander- 
son, 7 C. B. 35 ; Heald v. Kenworthy, 
10 Exch. 739 ; Smethurst v. Mitchell, 
1 E. & E. 622 ; Camphell v. Hides, 28 
L. J., Ex., 70. See Macfarlant r. 
GiannacopuXo, 3 H. & N, 860 ; Ris- 
hourg v. Bruckner, 3 C. B., N. S., 
812. 

{g) Barher v. Pott, 4 H. & N. 769, 
767 ; per Hill, J., Smethurst t. 
Mitchell, supra. 

{h) See Holland t. Russell, 1 B. & 
a 424; S. €., 32 L. J., Q. B., 297, 
(i) See, per Bayley, J,, Potoer v. 
Butcher, 10 B. & C. 339-841 ; per 


Lord EUmhorough, C. J., Jenkins v. 
Power, 6 M. & S. 287. 

(ifc) Thomson v. Davenport, 9 B. & 
C. 87, 88 ; Paterson r. Qandasequi, 
15 East, 69 ; Smyth v. Anderson, 7 
C. B. 21 ; Wilson y. Zulueta, 14 Q. B. 
405, 414 ; Poirier v. Mwris, 2 E. & 
B. 89. See Peterson r. Ayre, 13 C. 
B. 353 ; Pennell y. Alexander, 8 E. & 

B. 283. 

(1) Mahony v. KekidS, 14 C. B. 390 ; 
per Parke, B., Heald y. Kenworthy, 
10 Exch. 739. See QUlctt v. Ojfor, 18 

C. B. 905,915. 
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of the person with whom it was actually made, or in the 
name of the person with whom in 'point of law it was 
made (m). It is a well-known rule, that where an agent 
makes a contract in his own name, but for a principal whose 
name is not disclosed, the principal may come forward and 
enforce it (n). 

g^sby Where, however, a principal permits his agent to sell 
goods as apparent principal, and afterwards intervenes, the 
buyer is entitled to be placed in the same situation at the 
time of the disclosure of the true principal as if the agent 
had been the real contracting party, and is entitled to the 
game defence, whether it be by common law or by statute 
- — by payment or by set-off — as he was entitled to at that 
time against the agent, the apparent principal (o). And 

even where a party contracts with a known agent or factor 
intrusted with goods for their purchase, having notice that 
the vendor is an agent merely, and pays for the goods in 
pursuance of the contract, such contract and payment, if 
made in the ordinary course of business, and without notice 
that the agent is not authorised to sell, will be binding upon, 
and good against, the real owner (2>). 

(m) Coihay v. Fennell^ 10 B. & C. either the nominal or real contractor 
671 ; Sims V. Bondf 5 B. & Ad. 323. may sue; but it may be equally applied 
The agent was held entitled to sue in to other cases : Judgm., Stms v. Bond, 
Tassell v. Cooper, 9 C. B. 509 ; Holt 5 B. & Ad. 393, 

r. Ely, 1 E. & B. 795. The rule in question is not, however, 

(n) See, for instance, Bishourg v. applicable where the buyer of goods 

Bruckner, 3 C. B., N. S., 812. knows that the vendor sells at factor : 

(o) Judgm., Isherg v. Bowden, 8 Fish v. Kempton, 7 C. B. C87, 694; 
Ezch. 859; per Willes, J., Dresser v. Fcrrand v. Bischojfsiuim, 4 C. B., N. 
Norwood, 14 C. B.. N. S., 588-9 ; /fa- S., 710. 

mazotti v. Bowring, 7 C. B., N. S., (p) 6 Geo. 4, c. 94, ss. 2, 4. See 

851 ; Tucker v. Tucker, 4 B. & Ad. also 5 & 6 Viet. c. 39, ss. 1, 3, by 
750; Carr v. Hinchhf, 4 B. & C. winch a like protection is extended to 

647 ; Gecrt'ge v. Clagett, 7 T. R 359 ; boiA fide advances upon gootls and 

Jtahone v. Williams, Id. 3G0 (a) ; merchandise in the hands of an agent, 
Wake V Tinkler, 16 East, 36. made under similar circumstances. See 

The rale stated in the text is most also 20 & 21 Viet. c. 54 ; Baines v. 
frequently acted upon in sales by fac- Swaimon, 32 L J., Q. B., 281. 
tors, agents, or partners, io which cases 
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Where an individual, assuming to act in the capacity of 
agent for another, acts, in truth, without authority from him, 
the pretended principal will not, "subject to what has been 
already said upon this subject (5), be bound by such acts, 
and a renfhdy, in such form as under the circumstances may 
be appropriate, must be had against the party assuming to 
contract (r). For instance, if A. employs B. to work for C,, 
without warrant from C., A. is liable to pay for it (s) ; nor 
will it make any difference if B., in truth, believed A to be 
the agent of C. (t) ; for, in order to charge C., B. would have 
to prove a contract with him, express or implied, and with 
him in the character of principal, either directly or through 
the intervention of some third person (u). A familiar in- 
stance, illustrative of this remark, occum where an action is 
brought against a candidate for electioneering expenses, or 
for goods supplied on his credit, but ordered by a third pai*ty, 
assuming to act for him. Here the fact of agency must be 
clearly established— that is to say, it must be shown that the 
alleged agent was employed by the defendant alone, pr jointly 
v/ith others, or that he was employed by some third party, 
who was himself duly authorised by the defendant for such 
purpose ; and an action would fail if it appeared that the 
defendant, instead of being a principal, was only an agent, 
and known to be such, and had, in fact, not contracted on his 
own account at all (x), 

A mere agent, indeed, who gives an order as sticky and 


(g') Ante, pp. 528, 529. 

(r) Wood in v. Burfoi'dy 2 Cr. & M. 
891 ; Wilson v. Barthropy 2 M. & W. 
863 ; Fenn v. Eai'risony 3 T. R. 757 ; 
Polhill r. Waltevy 3 B. & Ad. 114 ; 
per Lord AlingeVy C. B., Acey v. 
Fcrnhy 7 M. & W, 154 ; Collen ▼. 
Wriyhty 7 E. & B. 301 ; S, O., 8 Id. 
847, cited post, p. 541. 

(«) Ashton V. Shei'man, Holt, ,809; 
cited 2 M. & W. 218. 


(t) Thomas v. Edwardsy 2 M. & W. 
215. 

(m) Judgra., 2 M. & W. 216, 217 ; 
Tamer t. Mayor of Kendaly 13 M, 
& W. 171 ; Spurrier t. Al'm, 2 C. & 
K. 210 ; Redmond v. Smith, 8 Soott, 
N. R., 250. 

(a:) See Thomas t. Edvardsy 2 M, 
h W. 215; Higgins r, Hoplins, 3 
ExoL. 166. Et Tide Cooper t. Slade, 
6 H. L. Ca. 7H. 


liaUUiyaf 
agent who 
contracta 
withont au- 
thority. 
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contracts orally for another, cannot, under ordinary circum- 
stances, be made personally liable upon such contract, by 
reason of the want of privity in law between himself and the 
other contracting party (y). And, to a like reason may be 
referred the rule, that a servant of the Crown, coiftracting in 
his oflScial capacity, is not thus rendered individually respon- 
sible ; the rule, or rather legal presumption, which in this 
case excludes personal liability, being clearly in accordance 
with public policy, inasmuch as no prudent person would 
accept a public situation at the hazard of exposing himself 
to a multiplicity of suits by parties thinking themselves 
aggrieved {z). Commissioners also, and trustees appointed 
for carrying out undertakings sanctioned by Parliament, will 
not, in general, incur liability on contracts made in connec- 
tion with the subject-matter of the trust confided to them (a). 
— When,” remarks Lord Eldon (b), '' persons act under a 
Parliamentary trust, and state themselves as so acting, 
they are not to be held personally liable ; ” though if, in 
any particular case, evidence be adduced to show that 
they pledged, their personal credit, a different result will 
follow (c). 

Notwithstanding the general rule, however, as to the non- 
liability ex contractu of a mere agent acting in that cha- 
racter, circumstances do occasionally present themselves under 
which he may, even thus, incur responsibility. For instance, 
an action for money had and received lies to recover back 
money which had been obtained through compulsion, even 


iy) Ante, p. 816 ; Depperman v. 
ffubbersiy, 17 Q. B. 766, 771. 

(«) Per Dallas, 0. J., Gidley r. 
Lord PalmertUm, 8 B. & B. 286, 287 ; 
per A$hhwrst, J., Macheath y. Ilaldi- 
ma/nd, 1 T. K. 181, 182 ; Rice y. 
OhiUe, 1 Bast, 578 ; Rice y. Everett, 
Id. 588, XL (a) ; Myrtle v, Beaver, Id. 
185 ; Atlee t. Backhouse, 3 M. A W. 
683; R, T. Lords Commissioners of 


tlis Treasury, 4 Ad. & B. 286, 298. 

(a) Andrews y. Dally, 4 Bing. 566 ; 
Allan y. Waldegrave, 2 Moore, 621 ; 
Rprott y. Powell, 8 Bing. 478. 

(b) Higgins r, Livingstone, 4 Dotr, 
855. 

(c) Baton t. Bell, 5 B. & Aid. 841 ; 
Parrott y. Eyre, 10 Bing. 288 ; Hors^ 
ley T. BeU, Amb. 770. 
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where it has been received by an agent acting for his prin- 
cipal {dy 

In Smout V. Ilbery (e), which has a direct bearing on the 
subject before ns, the facts were somewhat peculiar : there* 
the defendant was a married woman, to whom the plaintiff, a 
butcher, had been in the habit of supplying meat for the 
support of herself and her family. Meat had been thus sup- 
plied, not only whilst the defendant's •husband was residing 
with her, but after he had left this countiy on a distant 
voyage, during which he died, and the question was, whether 
the defendant was liable for the price of such meat os was 
furnished to her after her husband’s death, but before the 
news of his decease had come to hand ; no evidence of fraud 
or suppression of facts, peculiarly within the defendant's 
knowledge, was given at the trial ; and the Court held that 
the question just put was to be answered in the negative, 
reference being had to the recognised legal doctrines defining 
the liability of an agent who contracts as such (/). There 
is no doubt, the Court remarked, that an agent guilty of a 


{d) Parker t. Bristol and Exeter 
R, a, 6 Exch. 702, 707 ; Steele v. 
Williams f 8 Excb. 625 ; Snowdon v. 
DaviSy 1 Taunt. 359 j per Lord 
Ahingery C. B., Atlee v. Baekhousey S 
M. & W. 645. 

Many additional cases are specified 
in Story on Agency, 4th ed., pp. 352 et 
seq ., 379, in which an agent may incur 
personal liability. 

(e) 10 M. & W. 1. 

(/) Smout V. Ilhery, supra, shows 
that an abstract right may exist with- 
out any legal means of enforcing it, for 
under the circumstances there appear- 
ing, no liability would attach to the 
estate of the husband (Blades v. Freey 
9 B. A C. 167 ; explained per Pollochy 
0. B., 1 H. A C. 253, 255 j Campa* 
mrir, Woodbumy 15 0. B. 400), the 


agency of the wife having determined 
on his death. It must be remembered, 
however, that the situation of a marrieil 
woman as a contracting party is sni 
generis. For an individual who con- 
tracts with an ordinary agent, contracts 
with one capable of contracting in his 
own name ; whereas an individual con- 
tracting with a married woman knows 
that she is in general incapable of 
making any contract by which she is 
personally bound, and she therefore 
stands in the same situation as aa 
agent who has expressly stipulated that 
he shall not, under any circumstances, 
be held personally liable,— a stipolation 
which it is of course quite competent 
to him to make : Judgm., 10 M. A W. 
11 , 12 . 
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fraudulent misrepresentation of his authority, with an inten- 
tion to deceive, would be personally responsible. And, as 
they further observed, there are two other classes of cases, in 
* which an agent, who, without actual authority, makes a con- 
tract in the name of his principal, is personally liable, even 
where no proof of such fraudulent intention can be given ; 
first, where the agent has no authority, and knows it, but, 
nevertheless, makes t^e contract as if he had it ; here, on the 
plainest principles of justice he is liable, because he induces 
the contractee to enter into the contract on what amounts 
to a misrepresentation of a fact peculiarly within his own 
knowledge. A second case, in which a mere agent will 
incur liability, may present itself, where the party contract- 
ing as agent bond fide believes that due authority is 
vested in him, whilst, in fact, he has no such authority — 
as where he acts under a forged warrant of attorney, 
which he believes to be genuine, — under such circum- 
stances, it seems clear that an action for damage resulting 
from the mis-statement, would be maintainable against the 
agent, on the ground of the commission by him of a legal 
fraud. 

It will of course be noticed, that the remarks just made 
apply to the liability ex delicto of an agent who has in some 
way misrepresented the existence or extent of his authority ; 
and in cases of this kind, one or other of the following 
ingredients will be found to be essential to the mainte- 
nance of an action against him, viz,, that the agent has 
been guilty of some fraud, has made some statement which 
he knew to be false {g), or has stated as true what he did 
not know to be true, omitting, at the same time, to give such 
information to the other contracting party, as would have 
enabled him equally with himself to judge as to the suflS- 

[g) See PolMU r. Walter^ 3 B. & In Uddl t. Aiheri(m, cited ante, p. 
Ad. 114, cited poet, Book III. ; Callow 341, the agent would clear! j have been 
r. Jenkmson, 6 Excfa. 666. liable. 
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ciency of the authority under tiiiich he (the agent) proposed 
to act. 

2. From Jenhma v. Hutchvnaon (K), Dowrvman v. Wil- contraetia . 

writingtjy 

liam8{i), Mahony v. Kekule(k), and Green v. Kopke{l)y we 
may infer, that where a contract in writing has been entered 
into between parties, the character of either party to it, 
whether as principal or agent, and consequently his right to 
sue (m), or liability, upon the contract, will, if possible, have 
to be determined by reference to its terms, the question 
being one of intention to be collected therefrom {n). 

The first* mentioned of the cases above cited further shows, 
that a party who executes an instrument in the name of 
another, whose name he puts to the instrument, adding his 
own name only as agent for that other, cannot be treated as 
a party to that instrument, and be sued upon it, unless it be 
shown that he was the real principal (o) ; and, further, if the 
instrument be ambiguous it will be construed against the 
party signing {p). 

Two recent cases — Collen v. Wright (g), and Humfrey v. 

Bale (r) — are important in reference to the liability of an 
agent who signs a written contract. From Collen v. Wright, 
we learn that ''a person who induces another to contract 
with him as the agent of a third party by an unqualified 


w 13 Q. B. 744. 

(i) 7 Q. B. 103. Acc. Lewis v. 
Nicholson, 18 Q. B. 503. Compare 
Parker v. Winslow, 7 £. & B. 942 ; 
Lennard v. Robinson, 5 B. & B. 125. 

{k) 14 C. B. 390. 

(l) 18 C. B. 649, 658. 

(m) A principal who permits his 
ageht to describe himself as principal 
in a written contract may, in some 
cases, thus estop himself from suing 
upon it. See Humble v. HwrUtr, 12 
Q. B. 310 ; Bickerton t. BurreU, 6 M. 
k S. 883; Rayner t. Orote, 15 M. & 
W. 859 ; Schmaltz t. Avery, 16 Q. B. 


655 ; Cox v. Hubbard, 4 0. B. 817. 

{n) See also Wilson r, Ztdvueta, 14 
Q. B. 405, 414 ; Pennell r. Alexan' 
der,ZKk B. 283. 

(o) Judgm., 13 Q. B. 752; C^rr y. 
Jackson, 7 Exch. 382. 

(p) Per Crompton, J,, Heslandes r, 
Gregory, 29 L. J., Q. B., 96 ; S, <7., 
80 Id. 86. 

iq) 7 E. & B. 801 ; S, C, (in Error), 
8 E. & B. 647 ; Pew y. Davis, 1 B. A 
S. 220. 

(r) 7 E. & B. 266 ; & (7. (in Error), 
E. B. & E. 1004. 
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assertioa of his being authorised to act as such agent, is 
answerable to the person who so contracts for any damages 
which he may sustain by reason of the assertion of authority 
being untrue, and that this liability may be enforced by an 
action ex contractvb, inasmuch as a person professing to 
contract as agent for another, impliedly, if not expressly, 
undertakes to or promises the person who enters into such 
contract, upon the faith of the professed agent being duly 
authorised, that the authority which he professes to have 
does in point of fact exist ’’ {s). In Dale v. Hunifrey, the 
majority of the Court of Exchequer Chamber, affirming the 
judgment below, iield that evidence of the usage of trade 
might be admitted to render liable brokers, who, as agents 
for an undisclosed principal, and in their character of 
brokers, signed a contract-note for the purchase of oil — 
acceptance of which was afterwards refused. The contract 
was here within the 17th section of the Statute of Frauds ; 
and Cockhurn, C. J., after observing, that where, either by 
any rule of law or by the usage of any trade, the terms of 
a contract acquire a particular meaning, the contract must 
be taken to express that meaning as much as though it had 
been set forth in extensoj* proceeded to observe that ‘‘ this 
obtains as much for the purpose of satisfying the statute as 
for that of establishing the contract independently of the 
statute ’’ {t). 

In connection with this part of the subject, I will merely 
add that where a party signs a contract as principal, he 
cannot (as we have already seen) discharge himself from 
liability by showing that he was, in fact, an agent merely for 


{$) Jndgm», 6 E. & B. 657*8; Si- plains inter alia the mode in which the 

0IOA0 T. PaUihett, 7 E. & B. 568 ; Pow signature of a broker (Id, lOlS), or of 

T. Damt, 1 B. A S. 220. an auctioueer (Id. 1015), may, and or- 

{t) £. B. A B. 1021. The jodg- diuarily does, satisfy the requirements 

ment of Martin, B., dm. (in Error), of theStat. Frauds, s. 17. 
is also well worthy of perusal. He ex- 
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some third party ; though proof of such agency may be given 
with a view to charging the real principal (u). 

If a written contract is duly signed by one on behaK of 
others as well as himself, Lucas v. Beale (z), shows us that 
the individual signing must be regarded as an agent merely, 
and will not, therefore, be entitled to sue upon the contract ; 
whilk from Clay v. Southern (^), we learn that a pai-ty 
signing a memorandum of agreement in his own name sim- 
pliciter, will, in the absence of anything clearly inconsistent 
with such hypothesis, be regarded as a principal in the trans- 
action. ^'Prirnd facie when a man signs a contract in his 
own name he is a contracting party; and there must be 
something very strong upon the face of the instrument to 
prevent that liability from attaching to him (z). Whether 
a contract be to pay for another, or whether it be on behalf 
of another to pay, may manifestly be a question of vital 
importance, in regard to the liability of the individual who 
has attached to it his signatoe {a), 

3. An agent who is required to execute a deed for his Contract 

under aoal 

principal, should have express authority under seal for that 
purpose (6). When thus authorised, he may sign either in 
the name of his principal, or as agent for and on behalf of 
him (c). The solemn nature of a deed, however, excludes 

(«) Higgins v. Senior, 8 M. & W. 2 B. & B. 452. 

834, cited ante, p. 503 ; per Martin, (z) Per Crtsswdl, J., Cooke r. IFiZ- 
B., Holding y. Elliott, 5 H. & N. son, I C. B., N. S., 162; Parker v. 

121-2 ; per WtUtams, J., Dale v. Winltyw, 7 E. A B. 942, and eaaes 

Hwmfrey, E. B. fc E. 1020 ; Magee r. there cited. 

Atkinson, 2 M. & W. 440. (a) See, per Lord Lgndkurst, C. B., 

The question whether a signature at- Hall v. Ashhurst, 1 C. & M. 719. 

tached to a wiitten instrument is to he (6) Harrison v. Jadcson, 7 T. R. 

taken as a signature to the whole paper, 207, 210 ; WUks y. Back, 2 East, 142 ; 

was much considered in Foster y. MeiUor White v. Cuyler, 6 T. R. 176 ; Jodgm., 

Life Ass. Co., 8 E. A B. 48. Hunter y. Parker, 7 M. A W. 843. 

(a;) 10 C. B. 789. (<,) Comhes's ease, 9 R^. 76 b ; 

(jf) 7 Exoh. 717 ; Higgins Senior, White y. Cuyler, supra. See Appleton 

|8 M. A W. 834 ; Sowerhy y. Buteher, r. BinJss, 5 Eaat^ 148. 

|2 C. AM. 368; Spittle y. Lavender, 
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parol evidence to show that one who has executed it as 
cipal was, in fact, but an agent (d). The above rule, whioji 
exists at common law, is, however, modified by various stata* 
tory provisions, having reference to particular kinds of 
agency existing in connection with public companies. 

From the preceding remarks will be collected the leading 
modifications imposed by the relation of principal and agent 
on the capacity to contract. We have seen, that where the 
relation in question subsists, the principal is, in general, the 
proper party to sue or be sued upon a contract ; that a 
mere agent is, in many cases, debarred from appearing as 
plaintifif, and relieved from responsibility as defendant, in 
respect of a transaction wherein he has personally partici- 
pated ; that, in some rare cases, a party dealing with one 
who is ostensibly an agent, may find himself wholly without 
redress for the breach of a contract thus concluded. I will 
now very briefly inquire as to the manner in which partners 
may contract, at common law, so as to acquire rights or to 
incur liabilities as such, and whether under any, anq if so, 
under what, cii’cumstances, the existence of the relation of 
partner and co-partuer may cause an incapacity to contract 
The term partnership ” is ordinarily used to signify a 
contract founded on consent between two or more persons/ 
by which they agree to employ their capital, labour, aifd 
skill in trade or business, with a view to a communion in 
profit and loss between them (e). In connection with any 
definition, however, which may be offered of the word "" paart- 
nership,” must be kept in mind the distinction between a 
partnership inter sese, and a partnership quoad third per^> 

(d) Shack v. Anthony^ 1 M. A 8. 246. See Oibson v. fVin/er, 6 B, M 
57B} Berkeley t. Hardy, 6 B. & C. Ad. 96. 

355; Metcalfe t. Rycroft, 6 M. A 8 . (e) Story on pArtnership, p. 2, And 

75 ; Hancock r. Hodgson^ 4 Bing. authorities there cited. 

269 ; Bacon r, Dubarry, 1 Ld. Baym. 
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for persons not being in fact co-pai-tners may by their 
and mode of dealing incur liability as such to third 

The law of partnership is, in tnith, a branch of the law of 
principal and agent. If two persons agree that they will 
carry on a trade and share the profits of it, each is a prin- 
cip^ and each is an agent for the other, and each is bound 

the other’s contract in carrying on the trade as much as 
a single principal would be by the act of an agent who was 
to give the whole of the profits to his employer. Hence it 
becomes a test of the liability of one for the contract of 
another, that he is to receive the whole or a part of the 
profits arising from that contract by^ virtue of the a^eement 
made at the time of the employment, and hence the well- 
known adage — that he who takes the profits ought to bear 
the loss (/) — is rather the consequence than the cause of 
partnership liability (g). 

Partners may indeed stipulate among themselves that 
some of them only shall enter into particular contracts, or 
into any contracts, or that, as to certain of their contracts 
none shall be liable except those by whom they are actually 
made, but with such private arrangements third persons 
dealing with the firm without notice have no concern. The 
public have a right to assume that every partner has autho- 
rity from his co-partner to bind the whole firm by contracts 
made according to the ordinaryf usages of trade (A). 

The above principle applies not only to persons acting 
openly and avowedly as partners, but to others who, though 
not so acting, are by secret and private agreement partners 

(/) JTudgm., Pott V. Eyton, 8 C. B. 872 ; ffeyhoe v. Burge, 9 C. B. 481 ; 
89 ; per Eyre, C. J., Waugh v. Carver, Heap v. Hohstm, 15 C. B., N. S., 460; 
% H. Bla. 246, 247 ; per Lord Eldon^ Lyon v. Knowlee, 3 B. fc S. 656. 

JgS» parte Langdale, 18 Yes. 800 ; (g) Per Lord Wensleydale, Cox r. 

PrmcE V. Stynng, 2 0. B., N. S., Hickman, 8 H. L. Ca, 812, 318. 

857. 362 ; per Wilde, C. J., Bwrry r. (4) Per Lord CranwoHh, 8 H, L. Ca. 

8 0. B. 666 ; cited 3 B. & S. 304, 805. 


N K 
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with those who appear ostensibly to the world as the persons 
carrying on the business (i). 

When a partnership has been constituted between A. and 
B., either partner becomes at common law, ipso facto, inca- 
pacitated from efficiently contracting with his co-partner in 
respect of any matter directly connected with the partner- 
ship ; for a naan cannot contract with himself (Jc) ; he cannot 
be at once plaintiff and defendant in an action (1) ; and it is 
a rule, that between partners, whether they are so generally, 
or for a particular transaction only, no account can be taken 
at law (m). One partner, therefore, cannot maintain an 
action in one of the superior Courts against his co-partner 
for goods sold (o), work done (p), money had and received (q), 
on account of the partnership, or money advanced by plaintiff 
to his co-pai*tners on account of the co-partnership (r). 
Neither can one partner recover on a bill of exchange drawn 
by him on and accepted by the firm of which he is a mem- 
ber (s). Nor can one mercantile firm maintain an action 
ex contractu against another firm, where the same person 
is a partner in both houses, and the right of action accrued 
during the period of his being such partner (t). 


(i) Per Lord Cranworth, 8 H. L. Ca. 
805 ; Kihhaw v, Jakes, 3 B. & S. 847. 

(h) In illustration of this remark, 
see Faulkner v. Lowe, 2 Exch. 595 ; 
but see as to this case, per Wtlliaine, 
J., AuUon Y. Atkins, 18 C. B. 253. 

(J) Per Best, C. J., 4 Bing. 151. 

In Story on Partnership, pp. 321 et 
seq., 343, the remedies, inter sese, of 
partners at common law are well dis- 
cussed, and many authorities bearing 
upon the subject are collected. 

(m) Per Ahhott, C. J., Bovill v. 
Hammond, 6 B. & C. 151. See French 
T. Styring, 2 C. B., N. S., 357. The 
action of Accomt, now almost obsolete, 
will, however, sometimes lie between 
partners. 


(n) As to the jurisdiction of the 
County Court in cases of partnership, 
see 9 & 10 Viet. c. 95, s. 65 ; 13 & 14 
Viet. c. 61, 8. 1. 

(o) Harvey v. Kay, 9 B. & C. 856. 
,(p) Holmes V. Higgins, 1 B. & 0. 

74; Wilson y. Viscount Curzon, 15 M. 
A W. 532 ; Milhurn v. Codd, 7 B. & 
C. 419 ; Goddard v. Hodges, 1 Cr. A 
M. 33. 

{q) Bovill V. Hammond, 6 B. & C. 
149. 

(r) Per Brcemwell, B., Sedgwick y, 
Haniell, 2 H. A N. 323. 

(«) Neale v. Turton, 4 Bing. 149 ; 
Teague v, Hubbard, 8 B. A C. 345. 
See Fox v. Frith, 10 M. A W. 131. 

{t) Bosmquet v. Wray, 6 Taunt. 
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Where, however, a ground of defence, founded on the 
existence of a partnership between plaintiff and defendant, 
seems primd facie to be available, great care is often re- 
quisite in determining whether the apparent partnership 
does in fact exist (^^), in assigning the limits of a particular 
partnership (a?), in distinguishing between a joint contract, or 
liability ex contractu, and a partnership (jj). 

There is, moreover, a large class of cases, separated some- 
times by a rather fine line from those above specified, in 
which the existence of the relation of partnership between 
the litigating parties will be found, on examination, to be 
immaterial with reference to the matter suh judice. Where, 
for instance, such matter is in no way connected or mixed 
up with the partnership affairs (0), or where a final balance 
has been ascertained and struck between partners, provided 
the settlement be one which is binding and conclusive upon* 
them, an action lies for such balance at the suit of the party 
ascertained to be entitled to it (a). So where A. and B. 
entered into partnership to work a coal mine, and, the mine 
being worked out, they agreed to divide the partnership 
stock of materials, &c., each party taking one moiety thereof, 
according to a valuation to be made, and, after such valu- 
ation had been made, B. agreed to take the w^hole pursuant 


597 ; Mainwaring v. Newman, 2 B. 
& P. 120. See Waters v. Towers, 8 
Exch. 401. 

(tt) See Caldicott v. Griffiths, 8 Exch. 
898 ; Reg. v. Wortley, 21 L. J., M. 
C., 44 ; Brown v. Taj^scott, 6 M. & W. 
119. 

ix) That is, a partnership in respect 
of one particular venture or transac- 
tion. See Lucas 7. Beach, 1 M. & Gr. 
417. 

{y) Batard v. Hawes, 2 E. &; B. 
287 ; Earl of MountcasheU v. Barber, 
14 0. B. 63 ; Kemp v. Finden, 12 M. 
& W. 421 ; Edger v. Knapp, 6 M. & 


Gr. 753; Toussaint v. Martinnant, 
2 T. R. 100 ; Blackett v. Weir, 6 B. & 
C. 387 (with which compare Sadler v. 
Nixon, 6 B. & Ad. 936 ; Osborne t. 
Harper, 6 East, 225). 

{z) Story on Partnership, p. 820 ; 
Cross T, Cheshire, 7 Exch. 43; Sedg- 
wick y. Haniell, 2 H. & N. 319. 

(a) Wrap y. Milestone, 5 M. & W. 
217 ; Foster v. AUanson, 2 T. E. 472 
(with which compare Middleditch y. 
Ellis, 2 Exch. 623) ; Rackstraw v. 
Imber, 2 Holt, N. P. 0. 868. 

See Fromont y. Chupland, 2 Bing. 
170 ; Carr y. Smith, 6 Q. B. 128, 138. 

N N 2 
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to that estimate, and accordingly entered into possession of 
it, A. was held to have an immediate right of action against 
B. for a moiety of the value of the partnership stock (6). It 
may be well also to add, that sometimes power is given by 
statute to one member of a partnership to sue a co-partner 
on behalf ofjbhe concern (e). 

Observing, then, that the capacity to contract efficiently 
may, in certain cases, be affected by the existence of a part- 
nership between the contractor and oontractee, it will be 
proper to repeat (6?) that any one member of an ordinary 
trading firm is, in contemplation of our common law, an 
accredited agent of the firm, so as to bind it by his act done, 
or assurance made, with reference to and in the ordinary 
course of business transacted by it (e), in the absence of 
collusion between himself and the other contracting party(/). 
One partner, by virtue of that relation when completely 
formed, is constituted a general agent {g) for the film, as 
to all matters within the scope of the partnership dealings, 
and has communicated to him all authority necessary for 
carrying on the partnership, and such as is usually 
exercised by a partner in that business in which he is 
engaged Qi), 


(h) Jackson v. Stophcrd, 2 Cr. & M. 
361 ; Coffee v. Brian, 3 Bing. 64 ; 
Wilson V. Cutting, 10 Bing. 436. See 
Lomas v. Bradshaw, 9 C. B. 620 ; 
Brown v. Tapscoit, 6 M. & W. 119. 

(c) See, as an instance, Reddish y, 
Pinnock, 10 ExcJi. 213. 

{d) Ante, p. 545. 

{e) Per Abbott, C. J., Bandilands v. 
Marsh, 2 B. & Aid. 678 ; Marsh v. 
Keating, 2 Cl. & F. 250 ; Blair y, 
Bromley, 5 Hare, 542 ; B. C., 2 PLill. 
354 ; with which cases compare Bishop 
y. Countess of Jersey, 2 Drew. 143. 
See Beale v. Caddvck, 2 H. & N. 326. 

(/) Per Bayley, J., Yere v. Ashby, 
10 B. & 0. 296 ; Levjis t. Reilly, 1 Q. 


B. 349. 

(g) Ante, p. 625. 

{h) See per Lord Wensleydale, 
Ernest y. Nicholls, 6 H. L. Oa. 4] 7- 
418. 

In Brown v. Kidger, 3 H. & N. 
858, B., observes, “Generally 

speaking, one partner has power to 
borrow money for the purpose of carry- 
ing on the partnership business. But 
it may be that the business is to be 
carried on with ready money only, and 
that there is no authority in one paHner 
to pledge the credit of the firm. Every- 
thing depends on the nature of the 
partnership.” 
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Hence, as a general rule, ‘'where a partnership name is 
pledged, the partnership, of whomsoever it may consist, and 
whether the partners are named or not, and whether they 
are known or secret partners, will be bound ” (i), each in- 
dividual member of the firm being answerable m solido for 
the whole amount of the partnership debts, without reference 
to the proportion of his interest as between himself and his 
co-partners (k). Even a nominal partner, i.e., one who lends 
his name to a firm or holds himself out as a partner without 
participating in its profits, is generally responsible to third 
persons as a partner ; for he may induce them to give that 
credit to the firm which otherwise it would not receive, nor 
perhaps deserve (1). Assuming as true the above elemen- 
tary propositions, without citing additional authorities in 
support of them, let us inquire how they may assist towards 
determining the mode in which a trading partnership may 
contract (m). 

The difference which exists between the kind of agency Agency of * 

^ partner of 

implied by law from the relation of partnership between in- ritu^ 
dividuals, and that which has (in many cases) to be proved in 
order to fix joint contractors (not being trading partners) with 
liability, may be illustrated by reference to the responsibility 
of a member of a club. 

In the case of a club, a committee is usually chosen out of 
the entire body of the members, and is invested with certain 
powers, more or less clearly defined, for carrying out the 
objects of the institution. The general liability accordingly 


(t) Judgm., Wintle V. Crowther^ 1 
Cr. & J. 318 ; De Mautort v. Saun- 
ders, 1 B. & Ad. 398, 401 ; Bomfield 

V. Smithy 12 M. & W. 405 ; Ex parte 
Hamper, 17 Yes. 403 ; Drahe t. Bech- 
ham, 11 M. k W. 315 j S. C,, 9 M. & 

W. 79 ; 2 H. L. Ca. 679 ; per Cock- 
hum, C. J., Boitomley v. Nuttall, 5 C. 
B., N. S., 139*140. 


(k) Kent Com., 10th ed., vol. 3, 
p. 32. 

(l) Id., ibid. ; Guidon v. Rohson, 2 
Camp. 302 ; Gurney v, Evans, 3 H. & 
N. 122. 

(w) An excellent epitome of the law 
of partnership is given in the 43rd 
I.ect. of Chancellor Kent’s Commenta- 
ries, 
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of any individual member of the club for goods ordered, or 
on contracts entered into, by a fellow-member, will depend 
upon the question — ^whether such latter party was or was not 
an agent duly and sufficiently authorised to pledge the credit 
of his fellow-members, in such manner as he has assumed to 
do. Further, the members of the club, or some portion of 
them, may be rendered jointly liable by showing that they 
have authorised the contract declared upon either through 
the medium of the committee, or of some accredited officer 
of the club, or by their own direct act, without the inter- 
vention of any other party, ex, gr,, by having attended and 
voted on the committee or at a general meeting of the club. 
Usually, indeed, associations of the kind alluded to agree 
among themselves upon certain written rules and regulations 
for their guidance, and from such rules the committee or 
managing body derive their right to pledge the individual 
credit of the members in certain cases, the right to bind the 
subscribers being restrained within the limits thus defined, 
and any contract entered into by the committee not falling 
within such limits, being invalid as regards those who are not 
directly parties to it (n). 

In the class of cases, then, just adverted to, t ^ liability of 
the party charged upon a contra^ will usually depend^ as 
pointed out, upon express proof of agency; and the same 
remark applies to an action for goods sold and delivered 
brought against a member of the provisional committee of a 
railway company ; where it will be necessary foi* the plaintiff, 
by reference to the law of principal and agent, in such 
manner as was explained at p. 526, to connect the defendant 
with the order given for the goods. 

(n) Earl of Mountcaskell v. Barher^ 5 C. B. 157 ; Bennie r. Clarice, 5 Exch, 
14 C. B. 53 ; Todd r. Emly, 8 M. & 292. 

W. 505 ; Elemyng t. Hedor, 2 M. & Crow v. WiUiamB, 7 H. & N. 675, 
W. 172 ; Cockerell r. Aueom'pte, 2 C. may usefully be cousulted in reference 
B., N. S., 440, 453 ; Tyrrell t. Woolley, to the liability of a member of an asso- 
52 Scott, N, R., 171 ; Eeraud y. Leaf, nation ex contraotn. 
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The liability, on the other hand, of a trading co-partner- 
ship in respect of a contract entered into by one of its 
members, must be deteirained by somewhat different con- 
siderations. 

Where a contract is entered into by one member of a firm, 
expvessly in its naifYie ot on its hehcvlf, the liability or non- 
liability of the firm will mainly depend upon this inquiry — 
Was the particular contract declared upon within the general 
scope of the partnership dealings ? — if so, the firm will be 
liable upon the contract. 

A partner in trade or business may, for example, bind his 
co-partners by buying, selling, or pledging goods, by paying, 
receiving, or borrowing money, or by doing other acts inci- 
dent or appropriate to the particular trade or business, and 
in accordance with its. common course and usage (o). But to 
allow one partner to bind another by contracts out of the 
ordinary scope of the partnership dealings, even though they 
be reasonable acts towards effecting the partnership purposes, 
would be attended with great danger Q)). 

In Nicholson v. Ricketts (g), Cochhurn, C. J., observes 
that, in order to bind a member of a partnership by an act 
done by another member of the partnership in the way of 
drawing or accepting a hill, there must be express authority 
so to do, or authority implied by operation of law. “ In the 
ordinary case of commercial partnership there is no need of 
express authority ; because the law at once implies an 
authority, inasmuch as the drawing a bill for the partnership 


(o) Story on Partnership, s. 102, and 
cases there cited ; Story on Agency, s. 
124, cited and adopted in Bank of 
Australasia v. Breillat, 6 Moo. P. C. 
C. 193. 

{p) Judgm., Brettel v. Williams, 4 
Exch. 630 (citing Hawtayne v. Bourne, 
ante, p. 531, n. (^)). 

(?) 29 L. j., Q. B., 55, 64. See 
Stephens v. Reynolds, 5 H. & N. 513, 


516-7.^ 

See Ex parte Buckley, 14 M. & W. 
469 ; Maclae v. Sutherland, 3 E. & 
B. 1 ; Healey v. Story, 3 Exch. 3 j 
Jenkins v. Morris, 16 M. & W. 877 ; 
Mason v. Rumsey, 1 Camp. 384, and 
cases ante, p. 531. Lindus v, Melrose, 
3 H. & N. 177, affirming S. C,, 2 Id. 
293 ; BoUomley v, Fisher, 1 H. A 0* 
211 . 
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(being a trading commercia] partnership) is one of the 
ordinary incidents of such a partnership. Again, if it be 
not what is called a " commercial partnership,’ in its ordinary 
sense, but a trading partnership, yet if it is obvious from the 
very nature of the partnership, or its particular constitution, 
or the particular purpose to which the bill is to be applied, 
that the drawing of the bill is incidental ; there again by 
operation of law an implied authority to the one partner to 
bind the other will arise.’' 

There is, however, no custom or usage that attornies 
should be parties to negotiable instruments ; nor is it neces- 
sary, for the purposes of their business, that they should be 
so (r). Neither will a guarantie given by an attorney be 
binding on his co-partner in the absence of proof of know- 
ledge or privity on the part of the latter, and there being no 
evidence to show that the security was given in pursuance of 
the ordinary practice of the parties (s). So, although it is 
part of an attorney’s business to prepare conveyances, to 
examine titles, and so forth, he is not, qnd attorney, a 
scrivener {t ) ; nor is he impliedly authorised by his co- 
partners to receive money indefinitely from a client, with 
a view to laying it out upon proper security when found (u). 
It is, however, incidental to the business of an attorney to 
receive money for the purpose of laying it out upon a par- 
ticular mortgage ; and in this latter case a firm might be 
liable for the ^ receipt of money by one of its members (x). 
A partner cannot bind the firm to which he belongs by deed, 
unless he has express authority by deed for that purpose {y). 


(r) Hedley v. Bainhridge, 3 Q, B. 
816, 321 ; Levy y. PynCj Carth. 453. 

(«) Haslchara v. Young ^ 5 Q. B. 
883. See Brettel y. WilliamSf 4 Exch. 
623 ; Bishop y. Countess of Jersey ^ 2 
Drew. 143. 

{t) A ecriyener is a persoD who re- 
ceives money to lay out upon security, 
and to hold in his hands until an oppor- 


tunity offers for laying it out : per 
Lord Campbell^ C. J., 2 E. & B. 66. 

(u) Harman y. Johnson^ 2 E. & B. 
61. See SiTTis v. BriUtoUf 5 Exch. 802. 
{x) Harman y. Johnson^ supra. 

{y) Elliot y. Davisy 2 B. & P. 838. 
Judgra., Bank of England v. Ander- 
son, 8 Bing. N. C. 658 ; Harrison 
y. Jackson^ 7 T. R. 207 ; Horsley v. 
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Nor does it seem that a subsequent ratification of the execu- 
tion of the deed would suflSce to render it effective {z). 
Power is, however, usually given by statute, charter, or 
otherwise, to certain specified ofiScers of a public company 
to execute deeds on its behalf. 

Again, where a contract has been made by one member of 
a partnership with a stranger, diflficulty sometimes occurs in 
determining as to the true character of the contract (a ) ; 
thus, if an account be opened at a banker s by one of two 
partners in his own name, that fact, however strong, would 
not be conclusive to show that the account was opened on 
his own individual behalf ; but the banker might give evi- 
dence, per contra, to prove that the account was really with 
the firm, and that the individual opening the account acted 
in so doing as their agent (h). 

So, if an application for a loan be made generally to a 
partner in a bank, the borrower thereby entitles the party so 
applied to, on making the advance, to hold him answerable 
in either of his (the lender’s) capacities, of a partner or of a 
private individual, according as it may be shown in which 
character he made the advance (c). 


Hush, cited Id., 209; JBall v. Bain-^ 
bridge, i M. & Gr. 42 ; Steiglitz v. 
Egginton, Holt N. P. C. 141. 

( 2 ) See Hunter v. Parker, 7 M. & 
W. 322 ; Ball v. Bunsterville, 4 T. 
R. 313 ; Hawkshaw v. Parkins, 2 
Swanst. 644; Bowkerr, Burdekin, 11 
M. & W. 128. 

(а) Beckham v. Drake, 11 M. & W. 
816, is a leading authority, to show 
that au action may be maintainable 
against a firm on a written agreement 
signed by some only of its members. 

(б) Cooke V. Sedey, 2 Exch. 746 ; 
Sims V. Bond, 5 B. & Ad. 389, 893 ; 
Sims V. Brittain, 4 B. & Ad. 376, and 
Ireland v. Thompson, 4 C. B. 149 
(which are cited and distinguished in 


Walshe V. Provan, 8 Exch. 843) ; 
driver v. Burton, 17 Q. B. 989. 

See Brownrigg v. Rae, 5 Exch. 489 ; 
Lucas V. De La Cour, 1 M. & S. 
249 ; Cox v. Hubbard, 4 0. B. 317 ; 
Garrett v. Handley, 3 B. & C. 462 ; 
S, C,, 4 B. & C. 604; with which 
compare Agacio y. Forbes, 14 Moo. P. 
C. C. 160; Arden v. Tucker, 4 B. & 
Ad. 816 ; Skinner v. Stocks, 4 B. & 
Aid. 437 ; Bawden y. Howell, 4 Scott, 
N. R., 331 ; Brandon y. Hubbard, 2 
B. & B. 11 ; Boswell v. Smith, 6 Car. 
& P. 60 ; Story r. Richardson, 6 Bing., 
Nv C., 123. 

(c) See, per Bayley, B., Alexander 
V. Barker, 2 Cr. & J. 138. 
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Conthmaoce 
ofliabiUty 
am partner. 


"So, in the ordinary case of one partner ordering goods for 
a firm, there being a third person a member of the firm who 
was not known to the seller as such at the time of the trans- 
action, the unknown partner is liable equally with the person 
who appears in the transaction, when discovered ; unless the 
seller, having notice of the partnership, chooses, instead of 
relying upon the firm, to accept the liability of the particular 
individual with whom he is dealing’’ (d). ''If the seller 
I’efuses to deal with the firm, but elects to. deal exclusively 
with the individual, he cannot afterwards treat the firm as 
his debtors, and sue one whom he did not mean to trust” (e). 

Where, moreover, it is sought to charge sevei*al persons as 
partners upon a contract, ostensibly entered into by one co- 
partner only, it may be necessary, in order to fix the partner- 
ship with liability, to look to the terms of any agreement, 
written or oral (/), subsisting between the parties charged, 
with a view to showing that there was a joint authority given 
for entering into the contract. 

From the brief remarks which have preceded, we may 
collect that the mode of contracting ^ as well as the capacity 
to contract, may be materially afiected by the relation of 
partnership existing as between some or all of the contract- 
ing parties ; for, by reason of this relationship, important 
rights may be conferred, or liabilities may be imposed, on 
parties who are not ostensibly either contractors or con- 
tractees. In order fully to carry out this inquiry, a minute 
examination (wholly incompatible with the plan of this work) 
of the remedies by and against partners would be requisite. 
The subjoined remarks may, however, throw some additional 
light upon the subject before us, or, at all events, assist the 
student in pursuing it. 

The rights and liabilities in regard to third persons of an 

(d) Per Cochhum, C. J., Bottondey (/) See Heraud r. Leaf, 5 C. B. 

T. NuttaU, 5 0. B., N. S., 139-140. 157. 

(e) Id., ibid. 



PABTKGBS. 


SS5 


indiTidnal, quA partner, on a contract, mnst oljvionsly, in 
many cases, depend upon the answer to be given to this 

question ^Was the particular contract entered into during 

the continuance of the partnership? The liability of a 
partner as such commences at the date of his admission into 
the firm ; so that he will not, in general, be liable on a con- 
tract effected prior thereto (g). His liability ceases on the 
dissolution of the finn, or on his retirement from it, accom- 
panied by due notice thereof (Ji), or (it seems) by proof of 
the creditor’s knowledge of the fact (i). The retiring 
partner will still, however, remain liable in respect of pre- 
vious engagements, unless the creditor who seeks to charge 
him has ever, expressly or impliedly, agreed to the substitu- 
tion of the credit of the new firm for that of the old ; and 
the onus of proving such an agreement, or of showing that 
it must necessarily be inferred from the knowledge and con- 
duct of the creditor, lies on the parties originally liable (k). 

If, therefore, a banking firm makes payments professedly 
on account of a customer without his authority, and those 
payments are entered to the debit of the customer in the 
books of the firm, parties who afterwards become partners in 
that firm are not to be considered as agreeing to impose 

{g) See Wilsford v. Woody 1 Esp* Parleind t. Carruthers, 3 Esp. 248 ; 
183 ; Beale v, Mouls, 10 Q. B. 976 ; Graham t, Hope^ Peake N, P, C. 
Battley y. Lewisy 1 M. & Gr. 156 ; 154. 

Sherriff Y. 1 East, 48 ; Wilson (Jc) Hart v. Alexander^ supra; 

V. Lewis, 2 M. & Gr. 197 ; perBayley^ Dobbin t. Foster, 1 C. k K. 323; 

J., VereY. Ashby, 10 B. & C. 297. Kirwan v. Kirwan, 2 C. & M. 617; 

{h) A retiring partner omitting to Thompson v. Percival, 5 B. & Ad. 
inform his customers of the /ac^, in the 925; Lyth y. Ault, 7 Exch. 669 
usual mode, that the continuing part- (which shows that the acceptance by a 

ners ^ere no longer authorised to act as creditor of the sole and separate liability 

his agents, is bound by all contracts of one of several joint debtors is a good 
made by them with third persons on consideration for an agreement to dis- 
the faith of their being so authorised;” charge all the other debtors from lia- 
Judgm., Freeman v. CooJce, 2 Exch. bility ; ante, p. 317) ; Thomas v. ShU^ 

libeer, 1 M. & W. 124; Bedford v. 

{i)*HaH Y. Alexander, 2 M. & W. Deahin, 2 B. t Aid. 210. 

484 ; Newsome v. Coles, 2 Camp. 617 ; 



656 


CONTRACTS WITH MERCANTILE PERSONS. 


Upon themselves a liability for anything more than that sum 
which by the books themselves, which are handed over to 
the new firm, appears to be due to the customer. And, in 
order to render the new firm liable for the amounts which do 
. not so appear in the books, it will be necessary to show that 
the old firm have ceased to be liable, and are discharged, by 
proof of an agreement between the old firm, the new firm, 
and the customer, that the new firm is to be considered as 
substituted, as the debtors, in lieu of the old, for the amount 
sought to be recovered (V), 

The liability of a dormant, as of an active, partner will 
cease on his retirement from the firm, except quoad such 
persons as, at the time of contracting, knew him to be a 
partner. To these parties notice of withdrawal should be 
given, though none others are entitled to it (m). 

The above remarks point to the manner in which the 
capacity to contract — ex, gr., to bind or benefit others, whose 
names do not expressly appear therein, by a contract— may, 
in ordinary mercantile transactions, be affected by the rela- 
tion of partnership ; for we have seen that a partner, in 
many cases, may bind his co-partners, or so contract as to 
bind himself only, and not his co-partners {n). With refer- 
ence to this part of the subject, it may be proper to add, 
that, at law, as well the remedy available to, as the 
liability (o) enforceable against, a partner in a trading firm 
passes or attaches on bis death to his surviving co-partners ; 
the rule here applicable being, that the remedy survives, 
hut not the right; for jus accrescendi inter mxrcatores, 
pro henejicio commercii, locum non habet; — upon the 
dissolution of a mercantile or manufacturing (p) partnership 

(l) Craufurd v. Cocks, 6 Exch. 287, Deflinne, 1 C. & K. 580. 

291. {n) Per Maule, J., Holcrofi y. Hog- 

(m) Ter Patteson, J., Heath v. San- gins, 2 C. B. 492. 

8om, 4 B. & Ad. 177 ; JSvam y, (o) See, per Lord Holt, HyaJt y. 

Drummond, 4 Esp. 89 ; Carter v. Hare, Comb. 882, cited 2 T. R. ^79. 

WhaUey, 1 B. & Ad. 11 ; Farrar y, {p) Bucldeyy, Barber, 6 Exch. 164, 
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by death, the property and effects thereof do not belong ex- 
clusively to the survivors, but are to be distributed between 
them and the representatjyes of the deceased, in the same 
manner as they would have been upon a voluntary dissolution 
inter vivos (g). 

A corporation aggregate must in general contraet by deed 
and cannot bind itself by parol (r). 

This is a rule extending to a wide and important class of 
cases, the principle on which it rests being, that a corporate 
body has no mode of indicating its consent to an act done, 
save by the affixing of its common seal to some document (5), 
which will thus be evidence as well of the act done as of the 
assent to it of the body corporate (t). In no other way can 
the concurrence of the entire body corporate in the particular 
act be authenticated. It could not, for instance, be evi- 
denced by the resolution of a meeting composed of members 
‘of the corporation, however numerously attended (m.). 

As illustrating the rule above stated, the following cases 
may be mentioned, though, inasmuch as the maxim Exceptio 


with which compare Crossfield v. Such, 
8 Exch. 825. This latter case shows 
that the right of surrivorship holds at 
common law, save where a case falls 
within the principle of the exception 
introduced by the Lex Mercatoria. 

(q) Story on Partnership, s. 342; 
adopted Judgm., 6 Exch. 180. 

(r) Many examples, showing the 
application of this rule, are collected in 
Grant Corp., pp. 55-60, to which the 
reader is referred. 

A corporation may ratify the act of 
its agent ; Simpson v. Eggington, 10 
Exch. 845. 

(a) Delivery is not necessary in the 
case of a corporation: ante, p. 268, n. (c). 

{t) Upon this point, Blackstone tells 
us (1 Com., p, 475), that, after a cor- 
poration has been formed and named, it 


acquires certain ‘^capacities and inca- 
pacities, some of which are necessarily 
and inseparably incident to it;** 
amongst these is the having a common 
seal. “ For a corporation, being an 
invisible body, cannot manifest its in- 
tention by any personal act or oral dis- 
course ; it therefore acta and speaks 
only hy its common seal. For though 
the particular members may express 
their private consents to any act by 
words or signing their names, yet this 
does not bind the corporation — it is the 
fixing of the seal, and that only, which 
unites the several assents of the indi> 
viduals who compose the community, 
and makes one joint assent of the 
whole.** 

(u) Judgm., Mayor of Ludlom v. 
ChwUon^ 6 M. & W. 823. 


Contracts 
by corpora- 
tions. 
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probdt regulam forcibly applies iu regai’d to the class of 
decisions nnder notice, cases which are exceptions to, as well 
as those which support the genejp,! rule, should, in regard to 
its true scope and operation, be alike carefully consulted. In 
Arnold y. The Mayor of Poole (x)^ it was held, that an 
attorney who had been employed by the mayor and town 
council of Poole to conduct suits on their behalf, but had not 
been appointed under seal, could not recover his bill of costs 
against the corporation. In Dlggle v. The London and 
Blackwall B. C. {y), the facts were these : — The plaintiff, 
who was a railway contractor, entered into an agreement, not 
under seal, with the defendants, to do certain work upon 
their railway ; having done some of the work in pursuance of 
the agreement, he was then ordered to discontinue it by the 
company ; and it was held that he could not recover for any 
portion of the work so done ; the simple answer to the action 
being, that a corporation cannot contract unless by their 
common seal 

^^ptioaus The rule in question, however, that a corporation can only 
act or speak by its common seal, though true in theory, was 
found intolerable in practice. The very act, it has been said, 
of affixing the seal, of lifting the hand, or opening the mouth, 
could only be done by some individual member, theoretically 
quite distinct from the body politic, or by some agent. The 
management of the coi*porate property, the daily sustenta- 
tion of the members, the performance of the very duties for 
which the coi-poration was created, required incessantly that 
acts should be done, sometimes of daily recurrence ; some- 
times entirely unforeseen, yet admitting of no delay ; some- 
times of small importance, or relating to property of little 
value. The same cause also required tliat contracts to a 

(x) 4 M. A Or. 860. See Fwiell t. 283, 306 ; Smart v. We$t Ham Unvan^ 
Eastern Counties R, C., 2 Exch. 844; 10 Kxch. 867 ; S, 0,, 11 Id. 867 ; 

Paine 7 . Strand Union, 8 Q. B. 826 ; and caaes cited in tbe exusuiiig notea. 
Zamprell t. RiUerkap Union^ 3 Exch. 5 Exch. 442. 
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small amount should often be entered into. In all these 
cases, to require the aflSxing of the common seal was impos- 
sible ; and therefore, from time to time, as the exigencies of 
the case have required, exceptions have been admitted to the 
rule (z) ; the decisions as to which, as remarked by Lord 
Denmu'n, C. J. (a), furnish the principle on which they have 
been established, and show that it is convenience amount- 
ing almost to necessity!' The exceptions here adverted to 
may be arranged as under : — 

1. When the acts to be done are such as the corporation, 
by its very constitution, is appointed to do, or such as are 
necessarily incidental to its business (i), as in the case of a 
trading corporation, whose duty may require that it should 
draw bills of exchange (c) ; or of a railway company, whose 
business is to issue tickets to passengers and generally for 
traffic upon the line (d). The exception in question extends, 
indeed, as remarked by Wightman, J., in Clarke v. The 
Guardians of the Cuckjield Union (e), to cases ‘‘ where the 


(s) Judgm., Beverley v. Lincoln Gas 
Light and Coke Co., 6 Ad. & E. 
844; per Parke, E., Cope v. Thames 
Haven Dock and R. C., Z Exch. 844 ; 
Grant Corp., p. 60, 

(а) Church v. Imperial Gas Light 
and Coke Co., 6 Ad. & E. 861. 

(б) Australian Royal Mail Steam 
Nav. Co. V. Marzetti, 11 Exch. 228, 
234 ; Henderson v. Australian Royal 
Mail Steam Nav. Co., 5 E, & B. 409 ; 
followed in Reuter v. Electric Tele- 
graph Co., 6 E. & B. 341, 348, where 
the defendants, an incorporated com- 
pany, had ratified the contract. 

As to the exception to the general 
rule specified supra, see, per Lord 
WensleydaXe, in Ernest v. Nicholls, 6 
H. L. Ca. 401, commented on in London 
Dock Co. V. Sinnott, 8 E. & B. 847, 
and in Prince of Wales Ass, Oo. t, 
Harding, B, B. & E. 221. 


(c) Per Alder son, B,, Higgle ▼, 
London and Blackwall R. C., 6 Exch, 
450 ; Judgm., Church v. Imperial Gas 
Light and Coke Co., 6 Ad. & E. 861 ; 
Dunston v. Imperial Gas Light and 
Coke Co., 3 B. & Ad. 125. 

{d) Cox V. Midland Counties R. C., 
3 Exch. 268. 

(e) 21 L. J., Q. B., 349 ; 5. C., 1 
Bail C. C, 81, where the learned judge, 
whose words are above cited, says, 
“In most of the earlier of the modern 
cases, the corporations have been plain- 
tiffs ; but those cases were decided 
upon grounds which would be equally 
applicable had the actions been against 
them.” See London Gas Light and 
Coke Co. V. Nicholls, 2 Car. & P. 365 ; 
Mayor, dec., of Stafford v. Tdl, 4 
Bing. 76 ; East London WcUerworks 
Co. V. Bailey, Id. 283; Mayor of 
LfkdUm T. Charlton, 6 M. A W, 816 ; 
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making of a certain description of contracts is necessai^ 
incidental to the purposes for which the corporation^ WIMI 
created.” Wherever to hold the rule applicable would 
occasion very great inconvenience, or tend to defeat the very 
object for which the corporation was created^ the exception 
has prevailed ” (/). 

As an example of this exception to the general rule, the% 
case of The Copper Miners' Company v. Fox (g) may be 
cited ; that was an action of assumpsit, by a corporation, on 
a contract by parol, for the supply of iron rails to the defen- 
dant, and, under non assumpsit, the action was held not 
sustainable, upon proof that the company’s charter incorpo- 
rated them for the purpose of working copper mines and 
selling copper ore, but contained nothing which authorised 
the company to deal in iron. '' Had the subject-matter of 
this contract been copper,” observed the Court of Queen’s 
Bench, "‘or if it had been shown in any way to be inc dental 
or ancillary to carrying on the business of copper miners, the 
contract would have been binding, although not under seal ; 
for, where a trading company is created by charter, while 
acting within the scope of the charter, it may enter into the 
commercial contracts usual in such a business in the usual 
manner. But the iron rails, the subject-matter of this con- 
tract, were not shown to have any connection with the 
business of copper miners.” The distinction here taken by 
the Court seems precisely to illustrate the scope and meaning 
of the first common law exception to the general rule respect- 
ing contracts by bodies corporate above adverted to. 


Mayor of CarmaHhen v. Lewis, 6 Car. 
& P. <J08 ; Northampton Qas Light Co. 
V. Pamtli, 15 C. B. 630. 

The judgment in Clark v. Cuckfield 
Union, supra, has not been altogether 
acquiesced in by the Court of Exche- 
quer; see 10 Bxch. 875, 876. It is, 
howeyer, expressly recognised in Hen- 
deswm v. Australian Royal Mail Steam 


Nav. Co., 5 E. & B. 400, where the 
cases are collected. 

if) Judgm., 6 Ad. &E. 861. 

ig) 16 Q. B. 229. See also Pome 
V. Ouasrdians of the Strand Union, 8 
Q. B. 826 ; Lamprell v. Billericay 
Union, 3 Exch. 283 ; London Dock 
Co. y. Sinnoit, 8 £. A B. 347. 
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Another established exception to the general nile ap- 
jj^s'to acts of frequent recurrencey of immediate urgency y 
^dl^Altogetber trivial in their nature, so that the doing them 
^Bbhe^usual way, and with the solemn authentication of the 
^rporate seal, would be inconvenient or absurd Qi), Hence 
lb corporation which has a head (i) may give a personal com- 
mand, and, by parol, do sundry small acts. It may, thus, 
retain a servant (h)y or authorise another to make a distress, 
or the like, these being acts which require to be done for the 
ordinary convenience of the body corporate, and which the 
head of the corporation is delegated by its other members to 
Tferform. 

Both the foregoing exceptions to the general rule, it will be 
observed, originated in necessity y or in convenience almost 
amounting to necessity. 

3. The third exception to be noticed, which is not perhaps 
so well established, or, at all events, so well defined as the 
preceding, seems to require for its support this special ingre- 
dient, viz., the adoption of the particular contract in question, 
and the enjoyment of the benefits resulting from it, by the 
corporation or by the other contracting party (f). 


\Ji) Vqt Aldersoriy B., 5 Exch. 450; 
Judgm., 6 Ad. & E. 861 ; per PollocJc, 
C. B. 11 Exch. 234 ; per Lord Den- 
maUf C. J., Hall v. Mayor, of 
Swansea, 5 Q. B. 546 ; Judgm., 4 M. & 
Or. 896 ; De Grave v. Mayor, <fcc., of 
Monmouth, 4 Car. & P. Ill ; Denton 
V. East Anglian (7., 3 C. & K. 16. 

(t) See, per Parke, B., Cope v. 
Thames Haven Dock and R. C., 3 
BxdL 844. 

(fc) Judgm., Arnold v. Mayor of 
Poole, 4 M. & Gr. 896, and cases there 
«|ted; Smith v. Cartwright, 6 Excb. 
927, 939 ; Cox v. Midland Counties 
R. C., 3 Exch. 268 ; Judgm., Gibson 
▼. E, India Co., 5 Bing. N..C. 270, 
271. . 


A covenant may, in some cases, be 
discharged by the act of the covenantee, 
without deed ; and a corporation may, 
in like manner, by their acts or the 
acts of their agent, discharge the cove> 
nantee without any writing under seal : 
Cort V. Ambergate, <S:c., R. C., 17 Q. 
B. 127. See Thames Haven Dock and 
R. C. V. Brymer, 5 Bxch. 696 ; S. C., 
2 Exch. 649 ; Thames Ironworks Co. 
V. Royal Mail Steam Packet Co., 18 C. 
B., N. S., 358, 876 ; Solvency Mutual 
Guarantee Co. v. Froane, 7 H. & N. 5. 

{1) In Higgle v. London and Blacks 
wall R. C., 5 Exch. 451, however, 
Rolfs, B., refers oases, such as are above 
adverted to, to the principle of necessity, 
which ** really embraces all the ex- 


o o 



562 


CONTRACTS WITH MERCANTILE PERSONS. 


Thus it has been held, that assumpsit for use and occupa- 
tion will lie at suit of a corporation where the tenant has held 
premises under them, and paid rent (m). It has been held, 
also, that if a contract with a corporation is executed by 
them, if the persons who are^parties to the contract with the 
coiporation have received the benefit of the consideration 
moving from the corporation, these last-mentioned parties 
are bound by the contract, and liable to be sued thereon by 
the corporation {n), 

Fuil/her, where the guardians of a union verbally directed 
their oflScer to have gates made for the union workhouse, and 
the plaintiff, in pursuance of orders from the officer, fur- 
nished the gates, which were erected, the jury having found 
for the plaintiff, the Court of Queen’s Bench refused to dis- 
turb the verdict, inasmuch as the work, after it had been 
done and completed, was adopted by the defendants for pur- 
poses connected with the corporation (o). 

The judgment in Clarice v. Tlie Cuckjield Union (p) is 
important, with reference to the class of cases now under 
notice. There the action was in debt for goods sold and 
delivered, and for work and labour, the claim being in respect 
of water-closets put up by the plaintiff at the union work- 


cepted cases, — that is, matters too 
trivial or of too frequent occurrence, 
as in the case of trading corporations 
drawing bills, without which they could 
not carry on their trade, &c. With these 
exceptions, the old law remains as it 
did in the time of Hen. 8, aiid the earlier 
times before it.” See Reuter v. Elec- 
tric Telegraph Co., cited p. 559, n. (6). 

(m) Mayor of Stafford v. TUI, 4 
Bing. 75 ; Mayor of Caimarthen v. 
LewU, 6 Car. & P. 608 ; Dean, dtc., of 
Rochester v. Pierce, 1 Camp. 466; 
Ma/yor of London v. Burnt, 3 Lev. 37. 

(«) Judgm., Fishmongers^ Co. v. Ro- 
bertson, 5 M. & Or. 192 (where the 


principle is extended to executory con- 
tracts with a corporation ; as to which, 
see Judgm., Copper Miners' Co. v. Fox, 
16 Q. B. 237-8) ; Reg. v. Mayor of 
Thetford, 2 Ld. Raym. 848 ; Barber 
Surgeons of London v. Pelson, 2 Lev. 
252 ; East London Watermrlcs Co. v. 
Bailey, 4 Bing. 287. 

(o) Sanders v. St. Neofs Union, 8 
Q. B. 810 ; with which compare Paine 
V. Strand Union, Id. 326 ; Lamprell 
V. BiUericay Union, 3 Exch. 283, 307, 
and cases cited post. 

(p) 21 L. J., Q. B., 849 ; 8 . 1 

Bail 0. C. 81. 



CORPORATIONS. 


563 


house, by the direction and with the approbation of the 
defendants, at a regularly constituted meeting of the Board 
of Guardians. The broad question for judicial decision was 
this, whether, assuming the articles supplied to have been 
such as were proper and needful for the workhouse ; assuming 
also, that the defendants ordered them, at a meeting of the 
board, to be furnished by the plaintiff, and afterwards 
approved and kept them, they were exonerated from liability, 
on the ground that no contract under seal for the supply in 
question had been entered into ? WightTYian, J., after 
adverting to the general rule applicable to the contracts of a 
body corporate, and the exceptions to it, held, that the 
defendants could not thus repel the claim against them. 
“ I am disposed to think,” said the learned judge, that 
wherever the purposes for which a corporation is created 
render it necessary that work should be done, or goods sup- 
plied, to cany such purposes into effect, as in the case of the 
guardians of a poor-law union, and orders are given at a 
board regularly constituted, and having general authority to 
make contracts for works or goods necessary for the purposes 
for which the corporation was created, and the work is done, 
or goods supplied, and accepted by the corporation, and 
the whole consideration for payment executed ; the cor- 
poration cannot keep the goods or the benefit, and refuse 
to pay, on the ground that though the members of the 
corporation who ordered the goods or work were competent 
to make a contract and bind the rest, the formality of 
a deed or of affixing the seal were wanting, and then 
say, ' No action lies ; we are not competent to make 
a parol contract, and we avail ourselves of our own dis- 
ability.’ ” 

The rule upon the point above adverted to may perhaps 
thus be stated — that where a corporation has acted as upon 
an executed contract, it may be presumed against them that 
ever3rthing necessaiy to make the contract mutually binding, 

o o 2 
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has been done — at all events, a presumption has in various 
cases been raised as against a corporate body from its acts 
to this effect — ^that it has contracted in such a manner as to 
bind itself (q). 

The above-mentioned qualification of the general rule, that 
a corporation can only bind itself by contract under seal, ’ 
is moreover distinctly insisted upon by Lord Campbell in 
Lowe V. The London and North Western R. G. (r), where it 
was applied to render a corporation liable in assumpsit for 
the use and occupation of land entered upon by permission of 
the owner, but not held by instrument of demise under seal ; 
and the decision in this case was approved of by the Court of 
Exchequer in Pawling v. The London and North Western 
R. C. {s), where the facts were as under : An agent of the 
company, who were defendants in the action, agreed by parol 
with the plaintiff to purchase of him a quantity of railway 
sleepers upon certain terms. The sleepers were received 
and used by the company, who afterwards objected to pay 
for them, on the ground that no contract had been made 
obligatory on them within the 97th section of the Com- 
panies Clauses Consolidation Act (8 & 9 Viet. c. 16) ; 
the judge having mled that there was evidence for the 
jury of a contract with the company, the Court in banc 
affirmed this ruling, upon the ground, that where an in- 
corporated company has had the benefit of a bargain made 
by its agent, it will be a reasonable inference for a jury 


(q) Doe d. Pennington v. TanUre, 
12 Q. B. 998 ; with which, however, 
compare Finlay v. Bristol and Exeter 
F, C.f 7 Exch. 409, where it was 
Bought to make the defendants liable on 
an implied contract for use and occupa- 
tion of premises for a portion of a year 
during which they had not occupied ; 
and Parke, B., observed, “No case 
has gone the length of saying that a 
corporation may bind itself by a con- 


tract not under seal, which does not 
range within either the small services 
excepted by the common law, or con- 
tracts authorised by parliamentary 
charter. 

(r) 21 L. J., Q. B., 361 ; S. C,, 18 
Q. B. 622. See Giles v. Taff Vale R, 
C., 2 E. & B. 822 ; and cases there 
cited ; Goff v. Great Northern R. C.^ 
30 L. J., Q. B., 148. 

(a) 8 Exch. 867. 
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that the bargain in question was duly and effectually entered 
into (t). 

4. The case just cited illustrates the nature of a new class 
of exceptions, which, in modem times, has sprung up to the 
general rule, that a coi’porate body must contract under seaL 
Corporations are now frequently established by charter, letters 
patent, or Act of Parliament, for the purpose of carrying on 
trading speculations, to which the drawing of bills or the 
making of particular kinds of contracts is essential. In such 
cases, power is usually confemed on certain of the corporate 
officers, designated by the crown or legislature, to enter into 
contracts, such as alluded to, on behalf of all the members of 
the corporation otherwise than under seal (u ) : and difficulty 
can scarcely arise respecting the efficacy of contracts which 
profess to be thus made, unless it be from the ambiguous 
wording of the statute, chai-ter, deed of settlement, or other 
instrument, under which the company in question has been 
constituted. 

When governed by express statutory provisions, the rule 
applicable is, that a body corporate must contract either 
under seal or in such manner as is sanctioned thereby (x). 

Further, it is obvious, that companies, regulated by sta- 
tute {y) and deed of settlement, are not to be treated as 

{t) See also SmUh t. Hull Glass Co,y 
11 C. B. 897, and 8 C. B. 668 ; cited 
per Williams^ J., Allard y. Bourne^ 

15 C. B., N. S., 472 ; Northampton 
Gas Light Co. v. Parnell^ 15 C. B. 

630. 

(w) The Companies’ Act, 1862 (25 & 

26 Viet. c. 89) contains no provision 
similar to those in The Companies’ 

Clauses Act and The Joint Stock Com- 
panies’ Act, 1856 (dispensing with the 
necessity of a seal in ordinary cases). 

It provides, however (s. 47), for the 
making, accepting, and indorsing of 
promissory notes and bills of exchange 
on behalf of a Company registered 


under the Act. See Supp. to Bindley 
on Partnership, p. 194. 

(a:) Homersham v. Wolverhampton 
Waterworks Co.y 6 Exch. 137, distin- 
guished in Smith v. Hull Glass Co.y 11 
C. B. 928 ; Frcnd v. Dennett, 4 C. B., 
N. S., 576 ; Prince of Wales Ass. Co. 
v. Harding, E. B. & E. 183 ; Kirk 
V. Bell, 16 Q. B. 290 ; Nowell v. 
Mayor, <fcc., of Worcester, 9 Exch. 
457 ; Cope v. Thames Haven Dock and 
R. 0., 3 Exch. 841. See Payne v. 
New South Wales Coal, dec,, Co., 10 
Exch. 283. 

(y) See particularly The Companies’ 
Act, 1862 (26 & 26 Viet. c. 89). 
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ordinary trading partnerships ; such companies are only 
bound by contracts made by the directors or other officers 
within the scope of their authority (z) ; any contract or 
agreement entered into ultra vires, however beneficial for 
the shareholders may appear its tendency, will (as a general 
rule) be wholly void (a). 

** There can be no doubt/' observes Lord Wensleydale (&), 
** that a corporation is fully capable of binding itself by any 
contract under its common seal, in England, and without it 
in Scotland (c) ; except where the statutes by which it is 
created or regulated expressly or by necessary implication 
prohibit such contract between the parties ; primd facie, all 
its contracts are valid, and it lies on those who impeach any 
contract to make out that it is avoided. This is the doctrine 
of ultra vires and is no doubt sound law, though the appli- 
cation of it to the points of each particular case has not 
always been satisfactory to my mind." 

To the above subject, which is one of great and increasing 
importance to the community, a bare allusion must here 
suffice. 


( 2 ) Smith V. Hull Glass Co,, 11 0. 
B. 92G, 927. See Ridley v. Plymouth, 
&c., Balcing Co., and Kingshridge 
Flowr Mill Co. r. Same, *2 Exch. 711, 
718 ; Hallett v. Powdall, 18 Q. B. 1 ; 
Hamlyrd v. Hull and London Fire Ins. 
Co., 8 H. & N. 789 ; Agar v. Athe- 
naewm Life Ass. Soc., 3 C. B., N. S., 
725. 

(a) In illustration of what is abore 
said, see Bateman v. Mayor, dec., of 
Ashton-under-Lyne, 3 H. & N. 323, 
and cases there cited; per Parhe, B., 
Souih Yorkshire R. C. v. Great 
Northern 0., 9 Exch, 84; adopted 
per Martin, B., Payne v. Mayor of 
Brecon, 3 H. & N. 678 ; and per 
Byles, J., Lewis v. Mayor, dec., of 
Bochestei', 9 C. B., N. S., 426 ; Mayor, 


dec., of Norwich v. Norfolk R. C., 4 
E. & B. 397 ; Bosloch v. North Staf- 
fordshire R. C , 4 E, & B. 798 ; 
Shrewsbury and Birmingham R. C. v. 
London and North Western R. C., 4 
Be G., Mac. & G. 115 ; S. C., 6 H. L. 
Ca. 113, 136-7 ; Scottish North Eastern 
R. C, T. Stewart, 3 Macq. H. L. Ca. 
382 ; East Anglian R. C, t. Eastei'n 
Counties R. C., 11 C. B. 775, 811 ; 
Simpson y, Westminster Palace Hotel 
Co., 1 Be a, F. & J. 141. . 

(6) Scottish North Eastern R. C. v. 
Stewart, 8 Macq. H. L. Ca. 416 ; and 
in Ernest v. Nicholls, 6 H. L. Ca. 419 
et seq. 

(c) See Paterson Comp. Eng. A Sc. 
Law, p. 215. 
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In the cases below cited (d) will be found resolved many Projected 

companies. 

questions raised upon the respective liabilities of share- 
holders, directors, managing committee-men, and others 
concerned with 'projected companies or associations (e). The 
general deduction to be made from these cases, is that, when 
one is engaged to act with others for the purpose of esta- 
blishing a particular scheme, neither is a co-partnership to 
be assumed necessarily to arise thereon, nor a quasi co- 
partnership, such as shall of itself render any one of the 
individuals so associated* together agent for any other, or for 
all the others, for tlie purposes of attaining the common 
object. It is not merely by agreeing to act with others that 
a man is rendered liable on contracts made by those asso- 
ciated with him ; but if by his consent, conduct, or ratifi- 
cation he authorise any one to act for him, and work is done, 
and credit given on the faith of his responsibility, he will 
be liable in respect of contracts which have been thus 
entered into (/). 


(d) Taylor v. Crowland Gas and 
Coke Go.y 10 Exch. 293 ; Preston v. 
The Liverpool, Manchester, and New- 
castlC'Upon-Tyne R. G., 17 Beav. 114 ; 
Bull V. Chapman, 8 Exch. 444 ; Rey- 
nell V. Lewis, Wyld v. Hopkins, 15 
M. & W. 617. See also Landman v. 
Entwistle, 7 Exch. 631 ; Wilson v. 
Viscount Curzon, 15 M. & W, 532 ; 
Bailey v. Macaulay, 13 Q. B. 816 ; 
Newton v. Belcher, 12 Q. B. 921 ; 
llalket V. Merchant Traders', dec., In-- 
surance Co., 13 Q. B. 960 ; Barnett y. 
Lambert, 16 M. & W. 493 ; Williams 
V. Pigott, 2 Exch. 201 ; Bindley on 
Partnership, vol. i., p. 127. 

(e) Cross v. Williams, 7 H. & N. 
676, may usefully be consulted in con- 
nection Tvith the text. See also Martyn 
V. Gray, 14 C. B., N. S., 824. 

(/) Difficulty has somelimeB been 
experienced in fixing on the proper 


defendants, where an allottee of shares 
in a company not yet launched sues the 
managing committee for the recovery of 
his deposit, on the ground of failure of 
consideration, or on that of fraudulent 
misrepresentation. 

The following cases may be consulted 
upon this subject : — Walstah v. SpoU 
tiswoode, 15 M. & W. 501 ; Nockels v. 
Crosby, 3 B. & C. 814; Garwood v. 
Ede, 1 Exch. 264 ; Ward v. Lord Lon- 
desborough, 12 C. B. 252 ; Clements v. 
Todd, 1 Exch. 268 ; Jones v. Ban'ism, 
2 Exch. 52 ; Wontner v. Shairp, 4 C. 
B. 404 ; Watts y, Salter, 10 0. B. 
477. These cases seem to show, that 
if the contract between the allottee and 
the committee were, that the money 
should be advanced by the allottee to 
be expended in preliminary expenses, 
then the deposit cannot be recovered if 
it has been so expended, although the 
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So soon as a company has received registration under The 
Companies Act, 1862 (25 & 26 Viet. c. 89) (g), it may enter 
into contracts and perform acts necessary for can'jdng into 
effect the purposes of the company, and it may then both sue 
and be sued by its registered name. 


Effect of 
bankruptcy 
on the capa- 
city to con- 
tract. 


Very few remarks touching the effect of bankruptcy upon 
the capacity of the bankrupt to contract will here be offered, 
as it is not within my plan to examine minutely the nature 
of rights of action which do or do* not pass to the assig- 
nees, — of liabilities which may be enforceable against them 
or against the bankrupt, whom, for many purposes, they re- 


present. 

It can hardly be incorrect to say, that banki*uptcy does in 
some cases affect the capacity of the bankrupt to contract ; 
for instance, it may give an option to his assignees to treat 
a contract ostensibly entered into with the bankrupt as in 
fact made with themselves (h) ; it may render void the ex- 
press promise or agreement of the bankrupt (i). Ordinarily, 
however, the result of bankruptcy rather is to relieve the 


Bcbeme fail. When, however, the action 
•Kirill lie, — either in the absence of such 
stipulation, or on similar grounds to 
those stated in WaUtab v. SpottiswoodCf 
— then, in seeking a defendant among 
the committee of management, the 
plaintiff should choose one who has 
taken an active part in the concern, 
and by whom it may be sufficiently 
shown that the deposit was in fact had 
and received to the use of the plaintiff. 
Moore v. Qarwood (in Error), 4 Exch. 
681 ; Burnside v. Dayrellf 6 Rail. 
Cas. 67 ; Brmket v. Taylor^ 16 C. B. 
671. 

(g) See also Woolffr, City Steamboat 
Co,f 7 0. B. 103 ; Hull Flax Co. v. 
Welledeyf 6 H. & N. 38 ; Maclae v. 
Sutherland, 8 E. & B. 1. Those com- 


panies, however, which require also the 
authority of Parliament to enable them 
to carry into execution their projects — 
such as railway, dock, and similar 
public works, — can enter into contracts 
only conditionally upon their obtaining 
their Acts of Incorporation. 

The difference between contracts en- 
tered into by a partner of an ordinary 
copartnership, and those made on behalf 
of a joint stock company, is well ex- 
hibited hy Parke, B., giving judgment 
in Ridley v. Plymouth, Devon, dsc., 
Co,, 2 Exch. 711 ; and see Kingsbridge 
Mill Co. v. Plymouth Baking Co,, 2 
Exch. 718. 

{h) Post, p. 669. 

(i) Post, p. 674. 
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bankrupt from liabilities, and to devest him of rights and 
remedies, than to incapacitate him from contracting. 

The general effect of the Bankrupt Acts, 12 & 13 Viet, 
c. 106, and 25 & 26 Viet. c. 89, is to vest in the assignees 
appointed imder their provisions the whole estate, real and 
personal, which the bankrupt had or was entitled to for his 
own benefit Qc), either in possession, remainder, or reversion, 
at the date of the act of bankruptcy, as also all such property 
as may come to him before he obtains his certificate (t). 

The bankrupt, being thus on the one hand devested of all 
property in which he was beneficially interested, receives on 
the other hand protection from liability in respect of con- 
tracts entered into by him prior to his bankruptcy and 
certificate (m). 

Such being the general effect of the Bankrupt Acts, let us 
proceed to consider their operation upon the capacity to 
contract. 

In the first place then, it is clearly established, that an 
uncertijicated bankrupt may contract, subject to-the right of 
his assignees to interfere, claim the benefit of the contract, 
and sue in their own names for its breach (7i). An uncerti- 
ficated bankrupt, moreover, has (probably through a feeling 
of compassion for his situation), been held entitled to con- 
tract for his own work and labour, and to recover money due 
in respect thereof (o), as well as for materials found, incident 


{Jc) Contracts made or property held 
by a bankrupt as trustee, remain un- 
affected by the bankruptcy : Bodding- 
ton T. Castelli, 1 E. & B. 879 ; S. C,, 
Id. 66, and cases there cited ; Winch 
V. Keeley, 1 T. R. 619 ; per Lord 
Campbell, C. J., Westoby y. Day, 2 
E. & B. 624. 

(Z) 12 & 13 Viet. c. 106, SB. 141, 
142; 24 & 25 Viet. c. 134, s. 229; 
Shelf. Law of Bankruptcy, 3rd ed., 
860, 366. 


(m) Ante, p. 138. 

(w) Herbert v. Bayer, 5 Q. B. 965, 
followed in Jackson v. Burnham, 8 
Exch. 173 ; Kitchen v. Bartsch, 7 
East, 53 ; Drayton v. Dale, 2 B. & C. 
293 ; Fyson v. Chamber's, 9 M. & W. 
460; Judgm., Morgan v. Knight, 15 
C. B., N. S., 677. 

(o) Chippendale v. TowXinson, cited 
7 East, 58, n. {g) ; Id. 62 ; Williams 
V. Chambers, 10 Q. B. 337. 
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and necessary thereto (^), or money lent if earned thereby (q). 
The principle, however, of the decisions here adverted to will 
not, it seems, be at all extended. 

In Elliot V. Clayton (r), the plaintiff sued for work and 
labour as a surgeon and apothecary, for medicines, and on an 
account stated. The plea to this declaration alleged the 
bankruptcy of the plaintiff before the debt accrued, and that 
his assignees claimed the debt from the defendant before 
action brought. Replication, that the work, &c. '' was merely 
the personal labour of plaintiff,” and was performed '' for the 
necessary present maintenance of plaintiff and his family ; ” 
that the medicines were purchased and obtained by plain- 
tiff ” out of the earnings and profits of his personal labour 
performed after bankruptcy that they were greatly 
increased in value by the personal labour of plaintiff in 
preparing and administering the same,” and were a part 
of, and incidental and necessary to plaintiff’s personal 
labour, and in order that he might perform the same in 
the manner most advantageous for the necessary present 
maintenance,” &c., "‘of the plaintiff and his family;” and 
that the account was stated of such personal labour and 
such medicines. This replication was traversed by the re- 
joinder, and issue taken thereupon. Such being the plead- 
ings in this case, it appeared in evidence that the plaintiff 
was an uncertificated bankrupt ; that by an an-angement 
with a friend who had purchased his stock of medicines, 
he continued in possession of them on credit, carried on his 
business as before, and was supplied with fresh medicines 
on credit from wholesale houses ; under these circumstances, 
the debt sued for was contracted, the plaintiff attending 
the defendant, giving him the benefit of his skill, and fur- 
nishing the medicines which he thought necessary. The 

{p) Silk V. Oslorncy 1 Esp. 140. (r) 16 Q. B. 681 ; Croftm v. Poofe, 

(q) Evant v. Brown^ 1 Esp. 170. 1 B. & Ad. 668. 
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Court held that the replication, of which the substance has 
been above set out, was not proved (s). 

Again, a bankrupt, whilst uncertificated, may also enter 
into a contract of such a kind that its breach would occa- 
sion a personal injury to himself — ex. gr., he may contract 
to be cured of a wound or to marry — in such a case the 
assignees could not interfere so as to prevent the bank- 
rupt from suing for damages, although it seems clear that 
he might be compelled to hand them over for the benefit 
of the creditors when recovered. Some difficulty was for- 
merly experienced in defining with precision the class of 
cases in which a person’s capacity to contract remains 
unimpaired by his bankruptcy, — as well as in determining 
when a right of action ex contractu^ vested in the bank- 
rupt before bankruptcy, would not be devested thereby (t). 
Much light, however, has recently been thrown upon this 
subject by two cases : Beckham v. Drake (u) and liogera v. 
Spence (x ) ; which, having been heard before the highest 


(«) See further in connection with 
the above subject, Stanton v. Collier, 3 
E. & B. 274 ; Wetherell v. JuHm, 10 
G. B. 267, which were decided with 
reference to insolvents. 

{t) The assignees are, in general, en- 
titled to recover on choses in action 
which have accrued to them in right 
of the bankrupt, or for the recovery of 
damages for any breach of a contract 
with the bankrupt, committed prior to 
the bankruptcy : ante, p. 569, n. (Z). 
See Hai V. Smith, 12 M. & W. 618 ; 
Alder v. Keighley, 15 M. & W. 117 ; 
per ParTce, J., Kearsey v. Carstaira, 
2 B. & Ad. 724; Porter v. Vorley, 9 
Bing. 93, 96 ; Wright v. Faiifield, 2 
B. & Ad. 727 ; Valpy v. Oalceley^ 16 
Q. B. 941. 

(w) 2 H. L. Ca. 679 -,8.0., 11 M. 
& W. 315, 9 Id. 79, 8 Id. 846, where 
the facts were as follow : — A. entered 


into an agreement with B. and C. to 
serve them for seven years at fixed 
wages, — “the party making default to 
pay to the other the sum of 600Z. by 
way or in nature of specific damages.” 
A. was dismissed ; he became bank- 
rupt ; and, after the bankruptcy, 
brought an action of assumpsit on the 
agreement, to which the defendants 
pleaded his bankruptcy. This plea was 
held to be an answer to the action, on 
the ground that the right to sue for 
the breach of the agreement in ques- 
tion passed to his assignees. See Bell 
V. Carey, 8 C. B. 887, 893. 

(x) 12 Cl. & F. 700 ; 8. C., 13 M. 
& W. 571, 11 Id. 191. It was there 
held, that trespass for seizing and 
taking a bankrupt’s goods under a 
false and unfounded claim of a debt 
being due from him, whereby the 
bankrupt was annoyed and prejudiced 
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tribunal, are to be regarded as leading authorities in refer- 
ence to it. In the former of these cases, Erie, J., delivering 
his opinion to the House of Lords, remarks as follows : — 
The right of action does not pass [to a bankrupt’s assignees] 
where the damages are to be estimated by immediate refer- 
ence to pain felt by the bankrupt in respect of his body, 
mind, or character, and without immediate reference to his 
rights of property. Thus it has been laid down, that the 
assignees cannot sue for breach of promise of marriage, for 
criminal conversation, seduction, defamation, battery, injury 
to the person by negligence, as by not carrying safely, not 
curing, not saving from imprisonment by process of law ” (y) ; 
and if, in such case, a consequential damage to the per- 
sonal estate follows from the injury to the person, that may 
be so dependent upon and inseparable from the personal 
injury, which is the primary cause of action, that no right to 
maintain a separate action in respect of such consequential 
damage will pass to the bankrupt’s assignees. Under the 
circumstances supposed, moreover, the primary cause of 
action, if of a nature properly speaking personal, and the 
right to maintain it, would die with the bankrupt (0). 

In connection with this subject, we must further remember. 


in his business and believed by his 
customers to be insolvent, in conse- 
quence whereof certain lodgers left his 
house, could not be maintained by his 
assignees. In this case, the plea of 
the plaintiff’s bankruptcy was pleaded 
'‘as to the seizing and taking the goods 
and chattels in the declaration men- 
tioned ; ” and it was observed (per 
Lord AhingeTf C. B. 11 M. & W. 629), 
that, although such a plea might have 
been good if limited to the value of 
the goods, yet the jury might, as the 
record stood, give damages beyond the 
value of the goods in respect of the 
manner of the seizure, and that the 


right to sue for such damages would 
not pass to the assignees. See also 
Brewer v. BeWy 11 M. & W. 625 ; 
Clark V. Calvert, 8 Taunt. 742 ; Top- 
ham V. Dent, 6 Bing. 515. 

{y) 2 H. L. Ca. 604 ; Howard v. 
Crowther, 8 M. & W. 601 ; Hancock 
V. Caffyn, 8 Bing. 358, 366; Benson 
V. Flower, Sir W. Jones, 215. 

(z) Judgm., Drake v. Beckham, 11 
M. & W. 319. And see also, with re- 
ference to the mixed case of injury 
to the person and injury to the pro- 
perty,” per Lord CampheU, Rogers v. 
Spence, 12 Cl. & F. 720-1 ; WethereU 
V. JulvLS, 10 C. B. 267. 



BANKRUPTS. 


573 


that, '' one side of a contract being either consideration or 
promise, according as one of the parties is either plaintiff or 
defendant (a), where the question is, whether the assignees of 
a bankrupt contractee can sue for a breach of a promise 
broken before the bankruptcy, the nature of the promise is 
alone to be considered ; and when the question is, whether 
the assignees have a right to adopt an unexecuted contract, 
and, after the bankruptcy, to complete the consideration for 
the purpose of enforcing the promise (6), the nature of the 
• consideration is alone to be considered. Thus, in respect of 
promise, the assignees of a patient, if bankrupt, could not 
sue a surgeon for a breach of his promise to use due care in 
treating a wound, because the damages are assessed by refer- 
ence to bodily annoyance ; but the assignees of the same 
surgeon, if bankrupt, might sue the patient on his promise 
to pay remuneration for attendance, because the promise 
relates to property : and the assignees of a bankrupt could 
not sue on a breach of promise to marry ; but the same 
assignees might,” says Erie, J., for the same reason, sue for 
a breach of promise to pay a given sum in case of refusing 
on request to complete a contract of marriage (c). Thus, 
also, in respect of consideration, the assignees of a painter 
might not have a right to adopt an incompleted contract to 
paint a picture for a sum and complete it, because the per- 
sonal skill of the contractor would probably be of the essence 
of the contract ; but the assignees of the bankrupt purchaser, 
being ready with the money which was to be the considera- 
tion, might adopt the contract to pay (d), and sue the same 
painter if he refused to complete and deliver the picture 
according to his promise ” (e). 

(а) Ante, p. 333. (d) Gibson v. Cwrruikers, 8 M. & W. 

(б) See Whitmore v. OUmour, 12 321 ; ante, p. 568. 

M. & W. 808. See, as an instance of such adoption, 

(c) See also, per Maule, J., 12 Cl & Twemlow v. Aakey, 3 M. & W. 495, 

F. 622, adopted per Lord Campbell^ Id. (e) Per Erie, J., 2 H. L. Ca. 604. 
645. 
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Contract 
with an 
inlant. 


The capacity of a bankrupt to bind himself by a contract 
is fmther, in ceilain cases, affected by express statutory pro- 
visions; for instance, the Bankruptcy Act, 1861, enacts (sect. 
166), 'Hhat any contract, covenant, or security made or given 
by a bankrupt or other person with, to, or in trust for any 
creditor, for securing the pa 3 niient of any money, as a con- 
sideration or with intent to persuade the creditor to forbear 
opposing the order for discharge, or to forbear to petition for 
a re-hearing of or to appeal against the same, shall be void, 
and any money thereby secured or agreed to be paid shall • 
not be recoverable f “ provided always that no such security, 
if a negotiable security, shall be void, as against a bond fide 
holder thereof for value, without notice of the consideration 
for which it was given '' (/). 


Sect. II . — Contracts with Non-merca^itile Persons. 

In this section I propose to inquire how far the capacity to 
contract may be affected by Infancy, Coverture, Mental 
Imbecility, or otherwise ; and under what circumstances an 
Executor or Administrator may enter into a contract binding 
as regards himself, or as regards the estate which he has 
to administer and on behalf of which he may be supposed 
to act. 

An infant, by reason of his tender years and presumed 
immaturity of judgment, is specially protected by our law ; 
for, although an infant may sue for breach of a contract 
entered into with him (g ) — as for a breach of promise of 
marriage Qt ) — yet where it is sought to recover damages 
against him by action ex contractu, the fact of his infancy at 
the date of the contract will, in most cases, be pleadable in 

(/) See, also, sect. 167. Bac. Abr. “Infancy” (I. 4). 

(gf) Wartoick v. Bruce, 2 M. & S. (h) Holt v. Ward, 2 Str. 987. 

205; 8. C. (in Error), 6 Taunt. 118; 
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answer to such action (i). It must not, however, thence be 
inferred, that an infant labours under a total incapacity to 
contract — in other words that his contract is void in toto — it 
is in general voidable only (Z?). 

In regard to the true nature of the contract of an infant, 
and the question whether it be voidable or void, some diffi- 
culty exists, caused by the different meanings which have, on 
different occasions, been assigned to the word '‘void!* If 
thereby is meant incapable of being enforced, the contract 
of an infant for goods sold and delivered (not being neces- 
saries (1) ), is altogether void, inasmuch as the plea of 
infancy will be a bar to an action for their price. If, how- 
ever, by void is meant incapable of being ratified (m), 
very few contracts entered into by an infant will be found to 
be wholly void. They are so, indeed, according to the 
weight of authority, when manifestly and necessarily preju- 
dicial to him, but not otherwise {n). Thus it is laid down (o), 
that an infant may bind himself to pay for his necessary 
meat, drink, apparel, necessary physic, and such other neces- 
saries, and likewise for his good teaching or instruction, 
whereby he may profit himself afterwards {p) ; but if he bind 
himself in an obligation^ or other writing with a penalty for 
the payment of any of these, that obligation shall not bind 
him!* So it has been held (g), that an infant cannot bind 


{i) This privilege “is given as a 
shield and not as a swoid,” and “it 
never shall be turned into an offensive 
weapon of fraud or injustice:’* per 
Lord Mansfield, C. J., 3 Suit. 1802. 

(jfc) Qoode V. Harrison, 5 B. & Aid. 
147, 169 ; Corpe v. Overton, 10 Bing. 
262 ; per Gihhs, C. J., 6 Taunt. 120. 

(l) As to which, see post, p. 679. 

(m) See the judgm., WiUiams v. 
Moor, 11 M. & W. 264; Oibhs v. 
Merrill, 8 Taunt. 818. 

(n) “An infant, or one in privity to 
him, may object to a contract on the 


ground that it was not ’for his benefit. 
But what right has a third party, a 
stranger, to say that the infant may not 
make what contract he pleases ? ” Per 
Jervis, C. J., Douglas v. Watson, 17 
C. B. 691. 

(o) Co. Litt. 172 a. ; adopted per 
Tindal, C. J., 10 Bing. 267. See 1 

M. & Gr. 661 (6). 

(p) See Cooper v. Simmons, 7 H. & 

N. 707, 719. 

(j) Fisher v. Mowbray, 8 East, 830 ; 
Baylis v. Dxnely, 3 M. & S. 477. 

In Lait v. Booth, 3 C. & E. 292, 
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himself in a bond with a penalty conditioned for th» 
ment of interest as well as principal, the objection, 
remarked by Lord Ellenhorough, C. J., going not merely to 
the quantum of damages, but to avoid the whole semrUy ^ 
for the judgment must be for the sum due upon the bond, 
and part of that sum is due for interest, for which an infant 
cannot give a security!' 

Further, a cognovit given by an infant, authorising an 
attorney to appear for him and confess an action brought 
against him for necessaries furnished to him by the plaintiff, 
with an undertaking not to bring a writ of error, &c., was, in 
Oliver v. Woodroffe (r), held to be invalid, and was ordered 
to be taken off the file and cancelled, upon three grounds : — 
1. That an infant cannot appoint an attorney; 2. That he 
cannot state an account so as to bind himself {s ) ; and, 
3. That he cannot do any act to prejudice his rights. So, a 
contract by an infant, binding him to serve during a certain 
time for wages, but enabling the master to stop the work 
whenever he chose, and to retain the wages during stoppage, 
was, in Reg. v. Lord {f), adjudged to be inequitable and 
wholly void. 

Again, in Perkins’s Profitable Book (u), it is said to be a 
common learning, that all such gifts, grants, or deeds made 
by an infant, as do not take effect by delivery of his hand, 
are void. But all gifts, grants, or deeds made by an infant 
by matter in deed or in writing, which take effect (x) by 
delivery of his own hand, are voidable by himself and his 


WiUiarM^ J., intimated an opinion, 
that an assignment of goods by an in- 
&nt, set np as a defence to an action of 
troTer brought for their conversion by 
the defendant (the assignee), was abso- 
lutely void. 

(r) 4 M. & W. 650. 

(i) See Wdliams v. Moor, 11 M. & 
W. 256. 

(t) 12 Q. B. 757* See Wood v. 


Fenwick, 10 M. & W, 195 ; R. v. 
Inhabs. of Chillesford, 4 B. & C. 94, 
101 . 

{u) Sect. 12. 

(*) “The words ‘which do take 
effect’ are an essential part of the defi- 
nition, and exclude letters of attorney, 
or deeds which delegate a mere power 
and convey no interest:’* 8 Bam 
1804. 
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Jieirs and by those who have his estate/’ The doctrine here 
laid down was assented to by Lord Maifisfield, C. J., in Zouch 
V. Parsons {y), where a conveyance by an infant mortgagee 
was held to be voidable only ; and a distinction was taken 
between the deed of a feme covert and that of an infant — 
the former being void, the latter voidable. The same doc- 
trine was also recognised as sound in Allen v. Allen {z), by 
Sir E. Sugden, who observes, ‘‘It cannot be said that all 
instruments executed by infants are void ” (ex. gr., “ a lease 
executed by an infant with a reservation of rent is only void- 
able ’’ (a) ), though, “ if an infant has executed a deed which 
proves to be injurious to his interests, it is voidable, and he 
may set it aside when he attains his full age.’’ 

The capacity of an infant to contract, and the question — 
under what circumstances will he, on becoming of full age, 
be liable on his contract made durante minore estate ? — 
have been much considered where actions of debt have been 
brought against infant shareholders in railway companies, to 
compel the payment of calls due upon their shares. Now, 
in general, “ an infant or minor hath, without consent of any 
other, capacity to purchase ; for it is intended for his benefit, 
and at his full age he may either agree thereunto and perfect 
it, or, without any cause to be alleged, waive or disagree to 
the purchase ” (6). So an infant shareholder in a railway 
company acquires, on being registered, a vested interest of a 
permanent character in all the profits arising from the land 
and other effects of the company; he may be deemed a 
purchaser in possession of such interest, and is placed in a 
position analogous to that of a purchaser in possession of real 
estate. Under the Companies Clauses Consolidation Act, an 

{y) 8 Burr. 1794, 1804; recognised J., Maddon v. White, 2 T. R. 161 ; 
by Lord Eldon, Anon. v. Handcoch, Platt on Leases, vol. 1, p. 28. And 
17 Ves- 883. gee ^he authorities cited Judgm.. 8 

it) 2 Dr. & W. 307, 838. Exch. 676. 

(a) See Judgm., 6 Exch. 126 ; per (6) Co. Litt. 2 b. 

B., 4 Exch. 80 ; per Buller, 
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infant, registered as a shareholder in a railway company, is 
not absolutely bound, nor deprived of the right which the 
law gives every infant of waiving and disagreeing to the 
purchase which he has made ; if he does so, the estate 
acquired by the purchase is at an end, and with it the 
infant’s liability to pay calls, though the avoidance may not 
have taken place till the call was due (c). 

Where, however, an estate has become and remains vested 
in an infant, the burthen in respect of it will remain obliga- 
tory until a waiver or disagreement by the infant takes 
place, which, if made on or within a reasonable time 
after (d) attaining his full age, will avoid the estate altogether, 
and revest it in the party from whom the infant purchased ; 
if made within age, will suspend it only, because such dis- 
agreement may be again recalled when the infant attains his 
majority (e). Such are the principles by which to determine 
the liability of an infant shareholder in a railway company 
who is sued for calls due in respect of his shares, either 
whilst still a minor (in which case, however, little difficulty 
can present itself) or after he has attained his majority. 

But although the contract of an infant is in general void- 
able, he may contract for necessaries ; and he may, by 
compliance with certain statutory provisions, on attaining 
his full age, ratify or renew his liability upon a voidable 
contract made by him prior thereto. To each of the points 
here indicated attention must now be briefly directed. 

An infant can contract so as to bind himself in those cases 
where it is necessary for him to have the things for which he 
contracts. Things necessary are those without which an 

(c) North Wettem R, C. v. M^Mi- Black, 8 Exch. 181 ; Holmei v. Blogg, 
chael, and Birkenhead, d:c., R, C. v. 8 Taunt, 89-40, 

Pilcher, 5 Exch. 114, 125 ; Zeeds and (e) North Weetem R. C, v. M^Mi- 
Think R. C. y. Feamley, 4 Exch. 26 ; chael, and Birkenhead, Ac,, R, C. v. 
Cork and Bandon R. C. v, Cazeriave, Pilcher, 5 Exch. 24, 114, 125 ; Newry 
10 Q. B. 985. and EnniskUUn R, C. ▼. Coombe, 8 

(d) Dublin and Wicklow R. C. v. Exch. 565. 
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individual cannot reasonably be supposed to exist. In the 
first place, food, raiment, lodging, and the like, are clearly 
necessaries. Again, as the proper cultivation of the mind is 
as expedient as the support of the body, instruction in art 
or trade, or intellectual, moral, and religious information, 
may be a necessary also. Again, as man lives in society, the 
assistance and attendance of others may be a necessary to 
his well-being. Hence, attendance may be the subject of an 
infant’s contract (/). 

The several classes of things which may be necessaries 
being thus established, the subject-matter and extent of the 
particular contract on which it is sought to charge the infant 
may vary according to his state and condition in life. His 
clothes may be fine or coarse, according to his rank ; his 
education may vary according to the station he is to fill, and 
the medicines chargeable to him as necessaries will depend 
on the illness with which he is afflicted, and the extent of his 
probable means when of age (^). So, again, the nature and 
extent of the attendance will depend on his position in 
society ; ex. gr., a servant in livery may be allowed to a rich 
infant, because such attendance is commonly appropriated to 
persons in his rank of life. Subject, however, to the above 
remarks, it must always be made out that the things fur- 
nished, which form the subject-matter of the given contract, 
are essential to the existence and reasonable advantage and 
comfort of the infant contractor. Thus articles of mere 
luxury are always excluded, though luxurious articles of utility 
are in some cases allowed. So, contracts for charitable assist- 
ance to others, though highly to be praised, cannot be 
allowed to be binding, because they do not relate to the 
infant’s own personal advantage Qi). 

(/) Judgm., 13 M. & W. 258. was held to be liable on her contract to 

ig) See Hart v. Prater y 1 Jur. 623. pay for the funeral of her husband, who 

{Ji) Judgm., Chappie v. Coopery 18 died leaving no property); ante, p. 
M. & W. 268 (where an infant widow 575. 
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The true rule,” says Parke, B., in a case (i) often cited 
in reference to the subject before us, I take to be this : All 
such articles as are purely ornamental are not necessary, and 
are to be rejected, because they cannot be requisite for any 
one : and for such matters, therefore, an infant cannot be 
made responsible. But, if they are not strictly of this de- 
scription, then the question arises, whether they were bought 
for the necessary use of the party, in order to support him- 
self properly in the degree, state, and station of life in which 
he moved ; if they were, for such articles the infant may be 
responsible.” The question for the jury will be this : Were 
the articles bought for mere ornament ? If so, they cannot be 
necessaries for any one. Were they bought for real use? If 
so, they may be necessaries, provided they are suitable to the 
infant’s age, state, and degree. The jury, therefore, must say 
whether they are such as reasonable persons of the age and 
station of the infant would require for real use. If so, they 
will be necessaries for which an infant will be liable (k). 

Katification regard to the confirmation of promises made by an 

infant, the statute 9 Geo. 4, c. 3 4, s. 5, enacts as foUows : — 
‘‘ That no action shall be maintained whereby to charge any 
person upon any promise made after full age to pay any debt 
contracted during infancy, or upon any ratification after full 
age of any promise or simple contract made during infancy, 
unless such promise or ratification shall be made by some 
writing, signed by the party to be charged therewith.” We 
see that by the above statute there must be either a promise 
by the defendant in writing after he has come of age, or a 
written ratification by him of the prior contract. Hence we 
may infer, that the meaning of the word ‘‘ ratification ” here 

(i) Peters v. Fleming, 6 M. & W. {h) Per Alderson, B., Peters v. 
47 ; followed in Wharton v. Machenzie Fleming, 6 M. & W. 48. As to what 
itnd Cripps t. Hills, 5 Q. B. 606, 611. are or are not necessaries, see further, 
Bee Bwrghart v. HaU, 4 M. & W. 727. Harrison v. Fane, 1 M. & Gr. 560 ; 

The older cases as to necessaries are Brooleer v. Scott, 11 M. & W. 67 ; 
collected in Harrison’s Big., 3rd ed., Buma/rd, app., Haggis, reap., 14 0, 
Tol. 2, pp. 3275 et seq. B., N. S., 45. 
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used, is somewhat diflferent from that of “ promise.” It seems 
to imply an admission that the party is liable and bound 
to pay the debt arising from the contract which he made 
when an infant” (1). In order, therefore, to bring a case 
within the statute, there must be either a Tiew 'promise in 
writing by the defendant when of age, or an admission in 
writing by him that he is liable and bound to pay in prce^ 
senti on that contract which he made when a minor (1), 
Any written instrument, accordingly, signed by the party, 
which in the case of an adult would have amounted to the 
adoption of the act of another as agent, will, in the case 
of an infant who has attained his majority, amount to a 
ratification (m). 

The principle on which the law allows a party who has 
attained his age of twenty-one years to give validity to con- 
tracts entered into during his infancy, is, that he is supposed, 
when of full age, to have acquired the power of deciding for 
himself whether the transaction in question is one of a meri- 
torious character, by which in good conscience he ought to be 
bound. If an infant, having had dealings with an adult, 
meets and settles accounts with him during his infancy, in 
the ordinaiy way,* and a balance is struck and vouchers are 
destroyed, he does that which creates no legal liability on his 
part. But if, on attaining his age of twenty-one years, he is 
satisfied of the fairness of the settlement of accounts thus 
made, there seems to be good reason why he should be per- 
mitted to confiiTn that settlement, and render himself liable 
for the balance. This liability he may accordingly, in the 
case supposed, assume ; and the same principle applies to a 
claim in respect of work and labour performed, or goods sold 
and delivered, &c., during minority (n). 

Where, however, a defendant means to rely on the defence 

(l) Ter Parke, B.f Mawsonv. BlanCf (m) Judgm., Harris t. Wall, 1 
10 Exch. 210 ; Harris v. Wall, 1 Exch. 130, 

Kxchu 122; Hartley v. Whart<m, 11 (w) Judgm., WiUiaTM v. Moor, 11 

Ad. & E. 934. M. & W. 265. 
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of infancy, he must plead it specially (o) ; and to this plea 
the plaintiff may reply, that the goods in question were 
necessaries, or that the defendant ratified and confirmed the 
contract after attaining his full age (p). 

The foregoing remarks, it must be observed, apply ex- 
clusively to the capacity of persons within the age of dis- 
cretion to contract. The capacity of infants,” it has been 
said (g), “ to commit crimes, their punishableness for criminal 
offences, their liability, civilly, for various wrongs not con- 
nected in any sense with contract, as for instance, battery 
and slander (r), to say nothing of the clear right, in some 
circumstances, to maintain trover” or trespass (s) against 
them, are of universal recognition. But questions, which 
have not been considered free from difficulty, have arisen, 
whether, or how far, persons are civilly liable at law for 
wrongs, or such acts as if they were the acts of adults would 
be wrongs, done during infancy, when connected, or supposed 
to be connected with contracts.” In any such case, the gist 
of the action must be narrowly examined, with a view to 
determining whether it be really founded in contract or in 
tort. An infant who has induced an adult to contract with 
him, by representing himself to be of full nge, could not be 
made answerable in case {t ) ; and it is clear, that, if the 


(o) Reg. Trin. T. 1853 (reg. 8). 
See Roberts v. Beihelly 12 C. B. 778, 

(p) See Mawson v. Blane^ 10 Exch. 
206 ; Harrison v. Cotyreare^ 4 C. B. 
562 ; Borthwich v. CarrutJierSj 1 T. R. 
648. The new promise, or ratification, 
in respect of which it is sought to 
charge the defendant, must, however, 
have been made before action brought : 
Thornton v. Jllingworih^ 2 B. & C. 
824. 

An infant may, during infancy, 
effectually sign an acknowledgment in 
writing so as to take a debt incurred 
for necessaries out of the operation of 
the Statute of Limitations : Willins v. 


Smithy 4 E. & B. 180. 

(g) Per KniyliUBructy V.-C., Siilce- 
man v. BawsoUy 1 Be G. & S. 110. 

(r) Per Lord Kenyoiiy C. J., 8 T. R. 
337 ; Ilodsman v. Grissely Noy, 129 ; 
Co. Litt. 180 b. n. (4) ; Johnson v. 
Picy 1 Lev. 169 ; S. a, 1 Keb. 906, 
913. 

{s) Burnardy app., HaggiSy resp., 
14 C. B., N. S., 45, 53. 

{t) See Price r. Hewetty 8 Exch. 
146; Liverpool A del phi Loan A ssocior 
tion V. Fairhursty 9 Exoh. 422 ; Wright 
V. Leonardy 11 C. B., N. S., 258 ; 
Overton v. Banister y 3 Hare, 503 ; 
Goode V. Harrisony 5 B. & Aid. 1 47. 
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cause of action against an infant be founded upon contract, 
it cannot, at the mere option of the plaintiff, by shaping his 
declaration accordingly, be converted into a tort, for the 
pui-pose of charging the infant defendant (u). Nor in an 
action for goods sold and delivered would a replication on 
equitable grounds to a plea of infancy be good, which stated 
that defendant contracted the debt by means of a false and 
fraudulent representation that he was of full age (x). 

An infant, however, although for his own sake protected 
by an incapacity to bind himself by contracts, except for 
necessaries, may be doli capax, in a civil sense and for civil 
purposes, in the view of a Court of Equity (y). 

The effect of marriage is, for most purposes, to render 
husband and wife one person in contemplation of law(0), 
and to merge, during coverture, the existence of the wife in 
that of the husband. A feme covert, accordingly, having no 
legal entity, is on that sole ground incapable of binding her- 
self by a c(^tract. 

A contract by a married woman is usually altogether void, 
so that no action for breach of it will lie against her ; unless 
where the marriage has been dissolved or declared nuU, or 
where a judicial separation has been pronounced ; the recent 


(w) Jennings v. Rundall, 8 T. R. 
338 ; Johnson v. Pie, 1 Lev. 169 ; S. 
C., 1 Keb. 905, 913 ; Oreen v. Oreen- 
hanJc, 2 Marsh. 485; Judgm., Manby 
V. Scott, 1 Lev. 4. 

See Mills v. Graham, 1 N. R. 140, 
145 ; Bristow v. Eastman, 1 Esp. 172. 
{x) De Boo V. Foster, 12 C. B., N. 

S. , 272 j Bartlett v. Wells, 1 B. & S. 
836. 

iy) Judgm., 1 De G. & S. 109. 

(z) 1 Bla. Com. 442 ; Co. Litt. 112 ; 
Marshall v. Button, 8 T. R. 646. 

There are, however, exceptions to 
this rule : 1 Bla. Com. 444 ; 1 Powell, 
Contr., p. 60 ; per Maule, J., Wenman 

T. Ash, 13 C. B. 844-5, where that 


learned Judge remarks, that, “In the 
eye of the law, no doubt, man and wife 
are, for many purposes, one ; but that 
is a strong figurative expression, and 
cannot be so dealt with as that all the 
consequences must follow which would 
result from its being literally true. 
For many purposes they are essentially 
distinct and different persons— and, 
amongst others, for the purpose of 
having the honour and the feelings of 
the husband assailed and injured by 
acts done or communications made to 
the wife.” So the husband may be 
found guilty of crimes of violence to- 
wards the wife, and vice versA. 


Effect uf 
coverture 
on the 
capacity to 
contract. 
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Wife cannot 
contract 
with hus- 
band. 


stat. 20 & 21 Viet. c. 85, s. 26, enacting that in every such 
case, ** the vdfe shall, whilst so separated, be considered as 
a /erne sole for the purposes of contract, and wrongs, and 
injuries, and suing and being sued in any civil proceeding.” 

The marital relation may also be severed and determined 
by the civil death of the husband (a). It may in certain 
cases be suspended, by some temporary disability cast upon 
him (5). 

The husband will be liable on the contracts of the wife, 
when acting as his agent (c), express or implied ; the fact of 
agency being implied under circumstances which will pre- 
sently be stated. '' A contract made by a wife during cover- 
ture is indeed a bargain by her on behalf of her husband, 
and he has a right to sue alone upon it ” (d). 

Such is a brief view of the effect of marriage on the wife’s 
capacity to contract (e), consequent on the merger of her 
existence in that of her husband. From the principle just 
stated it follows also that, at law, no contract can be made 
between husband and wife without the intervention of trus- 
tees ; the feme, moreover, being considered as potestate 
viriy and being deemed incapable of contracting with the 
baron (/). “ A man,” therefore, cannot grant anything to 


(а) Belknap's case^ Co. Litt. 132 b. ; 
Jadgm., Beard v. Web\ 2 B. & P. 
105. See Barden v. De Keverherg^ 2 
M. & W. 61. 

(б) Span'ow v. Camiihers^ cited 2 
W. Bl. 1197 ; Bx parte Franks, 7 
BiDg. 762 ; Carrol v. Blencow, 4 Esp. 
27. See Boggeti r. Ftier, 11 East, 
801 ; ante, p. 132. 

(c) See post, pp. 686, 594. 

If A. and B. live together as man 
and wife^ althoogh not really so related 
to each other, A. mag, even after the 
eonnection has been severed, be liable 
on B.'s contracts, — whether he is so or 
not will nsnally depend upon the proof 


of agency : Ryan v. Sams, 12 Q. B. 
460. 

(d) Per Bramwell, B., Be Watd v. 
Braune, I H. A N. 182. 

(c) See also Cherk v. LauHe, 1 H. & 
N. 452 ; S, 0. (reversed in Error), 2 
Id. 199 ; where the decision ultimately 
turned on the power of the wife to re* 
yoke an authority previously given. 

(/) 2 Kent Com., 10th ed., p. 112. 

To the presumption of law above 
mentioned is, also, by some writers, re- 
ferred the general moapaoity of a feme 
covert to bind herself or her husband 
by her assent to any contract or agree- 
ment in pais ; she being, in oonsidera- 
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his wife, or enter into covenant with her ; for the grant 
would be to suppose her separate existence, and to covenant 
with her would be only to covenant with himself*" {g) : and 
hence, also, it is generally true, '"that all compacts made 
between husband and wife when single are voided by the 
intermarriage ** (A) ; and that, if a man marries a woman to 
whom he is indebted, the debt is extinguished (i). 

Let us now look at the subject before us — viz., the wife’s 
incapacity to contract — from rather a different point of view, 
and inquire whether there may not be other reasons assigned 
for it in addition to those already stated. 

The effect of marriage at common law is to vest in the 
husband the wife’s personalty in possession ; to entitle him to 
the rents and profits of her real estate ; and to confer on him 
the right of reducing into possession, for his own benefit, her 
chattels real and choses in action (Jc). 

So completely is a feme covert disabled from holding or 
recovering property during coverture in her own right, that 
if a woman possesses personal property, marries, and settles it 
upon herself without the intervention of a trustee, the hus- 
band is, in law, the absolute owner of the property (i). So, 


tion of law, under the coercion and 
dominion of her husband, and conse- 
quently having no moral capacity to 
assent to a contract either respecting 
his property or her own : 1 Powell, 
Contr., p. 59. 

ig) 1 Bla. Com. 442, See Mews v. 
Mews, 15 Bear. 529 ; Price v. Price, 
14 Id. 598 ; S. C., 1 Be G., Mac. & G. 
808. 

(A) 1 Bla. Com. 442. 

(i) Per Coleridge, J., Dolling y. 
WhUe, 22 L. J., Q. B., 327. 

{h) 2 Bla. Com. 433, 435 ; Robert* 
son V. Norris, 11 Q. B. 916 ; Co. Litt. 
800 a., 351 b. ; Com. Dig. “ Bar. 
and Feme** (£) ; Bac. Abr. **Bar. and 
Feme** (C) ; Maddox y. Winne, 3 


Salk. 62. See Fitzgerald y. Fitz- 
gerald, 8 C. B. 592, and the authori- 
ties there cited ; Dodgson y. Bell, 5 
£xch. 967 ; Simmons v. Edwards, 16 
M. & W. 838 ; Waller v, DraJceford, 
1 E. & B. 749. 

As to the reduction into possession 
of the wife's property by her husband, 
see Howard y. Oahes, 3 Exch. 136 ; 
Sherrington v. Yales, 12 M. A W. 855 ; 
Richbell Y. Alexander, 10 C. B., N, S., 
824 ; Hart y. Stephens, 6 Q. B. 937, 
and cases there cited ; Scarpellini v. 
Atcheson, 7 Q. B. 864; Gaters v. 
Madeley, 6 M. & W. 423 ; Topham y. 
Morecraft, 8 £. A B. 972. 

{1) Per WUliams, J., 13 a B, 648. 
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the property in wearing apparel, bought by the wife for 
herself whilst living with her husband, out of money settled 
to her separate use before marriage, and paid to her by the 
trustees of her settlement, vests by law in the husband, and 
is liable to be taken in execution for his debts (m). And the 
savings of the wife, whilst separated by agreement from her 
husband, out of a weekly sum allowed by him for her sup- 
port, may, after her death, be recovered in an action for 
money lent, at his suit, £i*om one to whom, before her death, 
they had been disposed of by the wife by way of gift (^i). 

Further, the husband may, in his own name, recover 
wages accruing to his wife (o), or the profits of a business 
carried on by her (p ) ; he may sue for her work and labour (q), 
and for goods sold or money lent by her (r). 

The wife, being thus by marriage devested of her property 
and rendered incapable (except mb mode) of acquiring and 
retaining any, cannot, in reason, be held liable upon contracts 
ostensibly entered into with her ; and accordingly, at law, a 
feme covert is incompetent to enter into a contract, save as the 
agent of her husband ; such a contract, if unauthorised by 
him, is altogether void ; it can give no right of action to the 
wife (s), nor impose a several liability upon her (t). It has, 


(m) Came v. JBricej 7 M. & W. 
183 . 

(«) Messenger v. Clarke^ 5 Exeb. 
388 ; Bird v. Peagrum, 13 C. B. 639; 
(cited Jadgm., Sloper v. Cottrell^ 6 E. 
a B, 505 ;) Tugman v. JffopkinSf 4 
H. k Or. 389. 

(o) Per Lord AbingeVj C. B., Denr 
gate v. Gardiner^ 4 M. & W. 7. 

(p) SariUe t. Smeney, 4 B. & Ad. 
514, 622, 624. 

Tbe property and eamingB of a mar- 
ried woman may, in certain caaes, be 
protected under the flats. 20 k 21 Viet, 
e. 86 (fee s. 21), and 21 k 22 Yiot. o. 
108 (see a. 6). 

(q) BacJdey r. Collier^ 1 Salk. 


114, 3 Id. -03; Bac. Abr. **Bar. and 
Feme’’ (D). 

(r) Com. Dig. “Bar. and Feme” 
(W) ; Holmes t. TTood, 1 Barnard. 
76, 249, cited 2 Wila. 424, and 2 M. 
k 8. 396 ; Bidgood t. Way, 2 W. Bla. 
1236 ; King r. Basingham, 8 Mod. 
199, 341. 

(«) See, however, infra., n. (y). 

(t) J odgm., 9 £xch. 429 ; Com. Rig. 
“Bar. k Feme” (Q). See Smith v. 
Plomer, 16 East, 607 ; Sanderson r. 
Griffiths, 6 B. & C. 909 ; JHch v. 
hausen, 4 H. & N. 696. 

in Jvens r. Butler, 7 B. A B. 159, 
a married woman who had been taken 
in execation on a judgment obtained 
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in pursuance of this doctrine, even been held, that an action 
will not lie against husband and wife for a false and fraudu- 
lent representation by the wife to the plaintiff that she was 
sole and unmarried, made at the time of her signing a pro- 
missory note as surety to him for a third person, whereby the 
plaintiff was induced to advance a sum of money to that 
person. A feme covert,’’ remarked the Court of Exchequer, 
delivering judgment in the case here alluded to {v), "‘is un- 
doubtedly responsible for all torts committed by her during 
coverture, and the husband must be joined as a defendant. 
They are liable, therefore, for frauds committed by her on 
any person, as for any other personal wrongs. But where the 
fraud is directly connected with the contract with the wife, 
and is the means of effecting it, and parcel of the same 
transaction, the wife cannot be responsible and the husband 
be sued for it together with the wife. If this were allowed, 
it is obvious that the wife would lose the protection which 
the law gives her against contr acts made by her during cover - 
ture ; ” because every such contract mig ht b e consid ered j s , 
involving in itself a fra jidnl ^t repres entation of the wife’s 
capacity to contrac t (x). 

The decision just cited strongly shows under bow complete 
an incapacity to contract a married woman labours {y ) ; that 


against husband an(1 wife for the debt 
of the latter dum sola, was ordered to 
be discharged from custody — there be- 
ing no evidenoe to show that she had 
separate property. See Ex parte But- 
Ur, 1 H. & C. 637. 

{u) Liverpool Adelphi Loan Aee, 
Co, V. Fairhurat, 9 Exch. 422, 429. 
See, also, Cannam v. Farmer, 8 Exch. 
698 ; Davenport v. Nelson, 4 Camp. 
26 ; Glenister v. Lady Thynne, cited 1 
Tayl. Ev., 4th ed., p. 727. 

(a) See Wright v. Leonard, 11 0. 
B., N. S., 268; per Crompton, J., 
Bartlett v. Wells, 1 B. & S. 842. 


{y) See, also, Neve v. Hollands, 18 
Q. B. 262 ; Johnson t. Lucas, 1 E. & 
B. 659, distinguishing Wells t. Nurse, 
1 Ad. & E. 65 ; S, C., 4 B. & Ad. 
739. 

A feme covert may, however, in some 
cases, sue or be sued jointly with her 
husband in respect of a cause of action 
ex contractu acciming during cover- 
ture : Broom’s Prac., vol. 1, pp. 274- 
277, 468. 

Coverture must be speciaUy pleaded 
(Beg. Trin. T. 1853, reg. 8) ; but a 
feme coyert may sue or be sued as a 
feme sole, subject to a special plea in 
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she does so was, indeed, one of the points resolved in the 
celebrated case of Manby v. Scott (z), where it was held, 1. 
That husbands are bound to supply their wives with neces- 
saries ; 2. That the contract of a Tnarried woman is merel y 
void, as far as she is concerned, by our law ; 3. Tha^ If the 
wife purchase goods, and the husband by any act, precedent 
or subsequent, ratifies the contract by his assent, the husband 
shall be liable upon it ; whereas the husband is not liable in 
respect of a contract made by his wife, without his assent to 
it, and a party seeking to charge him in respect of such a 
contract is boimd to prove either an eatress assent on his 
part, or circumstances from which such assent is to be 
implied (a) ; and hence it is generally said, that the wife 
can only contract ds agent for her husband (h). 

We have already seen that the wife may bind her husband 
when acting with his express sanction, as by accepting or 
indorsing a bill of exchange in his name,’or in her own by his 
direction (c). The circumstances under which a feme covert 
has an implied authority to bind her husband for neces- 
saries (d) may be classified as under (e) : — 


bar or in abatement of her coverture. 
See Dalton v. Midland R, (7., 13 C. 
B. 474 ; Woodgate v. Potts, 2 C. & E. 
457 ; Btndix t. Wakeman, 12 M. k 
W. 97. 

(z) 1 Lev. 4. 

(a) Per LiUledale, J., 3 B. &C. 637. 
(h) Jndgm., Johnston v. Sumner, 3 
H. k N. 265-6; Co. Litt. 112 a.; 
Com. Dig. “Bar. and Feme” (D. 1) ; 
Tptr BUuikstone, J., Stevenson v. Hardie, 
’;2 W. Bla. 873 ; SmoiU v. Ilbery, 10 
'M. k W. 1, cited ante, p. 539 ; Long- 
meid v. Holliday, 6 Exch. 761. 

(e) Lindus v. Bradwell, 5 C. B. 
583, cited ante, p. 451 ; Smith v. 
MwnaHc, 6 C. B. 486 ; Zord v. Hall, 
8 0. B. 627 ; Howard v. Oakes, 3 
Bzch. 136. 

See Wat r, Wheeler, 2 C. k K, 


71 4 ; Smallpiece v. Dawes, 7 Car. k 
P. 40. 

{d) Ab to what are necessaries, see 
Hunt V. De Blaquiere, 5 Bing. 550 ; 
Chappie V. Cooper, 13 M. & W. 252, 
cited ante, p. 579, n. (h) \ Qrindell v. 
Godmond, 5 Ad. k E. 755 ; per Lord 
Brougham, C., Howard v. Dighy, 2 
Cl. & F. G79, and cases infra. 

(c) For full information respecting 
this part of the subject, the reader ia 
referred to the Note to Manby v. Seott, 
2 Smith L. C., 5th ed., pp. 418 et eeq., 
and to the judgment in Johnston y. 
Sumner, 3 H. A N. 261. 

An epitome of the law as to the 
husband’s liability for necessaries sup- 
plied to the wife is given by Lord 
HoU, C. J., in Btherington v. Parrot, 
1 Salk US. 
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1. In the first place, whenever the husband and wife aie 
living together, and the husband provides the wife with 
necessaries, the husband is not bound by contracts of the 
wife, even for necessaries, unless there be reasonable evidence 
to show that the wife has made the contract with his 
assent (/) ex. gr., if he has seen her habitually wearing ex- 
pensive articles of dress without expressing disapprobation (g), 
or if he has adopted and ratified her act (h). 

In Montague v. Benedict (i), which is a leading authority 
upon this part of the subject, the action was for goods sold 
and delivered. It appeared that the plaintiff was a jeweller, 
who, in the course of two months, had delivered articles of 
jewellery to the defendant's wife, amounting in value to 83Z.; 
the defendant was a certificated special pleader, living in a 
ready-furnished house, of which the annual rent was 200Z.; 
he kept no man servant ; his wife's fortune, upon her mar- 
riage, was less than 4000^.; she had, at the time of her 
marriage, jewellery suitable to her condition ; and it was 
proved that she had never in her husband’s presence worn 
any of the articles furnished by the plaintiff. It appeared 
also that the plaintiff, when he went to the defendant’s house 
to ask for payment of his bill, always inquired for the wife 
and not for the defendant. It was held, that the goods for 
which the plaintiff sued were not necessaries, and that, 
as there was no evidence of any assent of the husband to 
the contract made by his wife, the action could not be 
maintained. If,” remarked Bayleyy J., “ a tradesman is 
about to trust a married woman for what are not neces- 
saries, and to an extent beyond what her station in life 
requires, he ought in common prudence, to inquire of 
the husband if she has his consent for the order she is 

(/) Per JBayUy, J., 8 B. & C. 636 ; {g) Per Best, C. J,, 5 Bing. 81. 

Seaton v. Benedicty 5 Bing. 28; {h) West r, Wheeler, 2 C. & E, 

Spreadbtury t. Chapman, 8 Car. & P. 714. 

871 ; HcU T. Brten, 4 B. & Aid. 282. (•) 8 B. & C. 631. 
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giving; and if he had so inquired in this case, it is not 
improbable that the husband might have told him not to 
trust her 

Again, where the husband and wife are living together, in 
regard to orders given by the wife in those departments of 
her husband's household which she has under her control, the 
jury may infer that the wife was the agent of her husband, 
unless or until the contrary appear (k). So, for articles 
necessary for the wife, such as clothes, if the order is given 
by the wife and she is living with her husband, and nothing 
appear to the contrary, the jury do right by inferring the 
agency ; but if the order is excessive in point of extent, or 
if, when the husband has a small income, the wife gives 
extravagant orders, these are circumstances from which the 
jury would infer that there was no agency (k). The trades- 
man, then, who supplies goods to a married woman wdU, if 
the bill is one of an extravagant nature, such as the husband 
would never have authorised, run the risk of losing his 
money, because from the extravagance of the ordel*, coupled 
with other circumstances, the jury may reject the inference 
of agency (f), It is the bounden duty of tradesmen, 
when they find a wife giving extravagant orders, to give 
notice to the husband immediately, if they mean to hold 
him liable ” (m). 

It has been held that a husband is not liable for money 
lent to his wife, although it be afterwards expended by her 
in procuring necessaries for which the husband would have 
been liable {n), 

2. Where husband and wife are living together, and the 
husband will not supply his wife with necessaries or the 

{h) Per Lord Ahinger, C. B., Free- C. B., in Freett<yM y. Butcher, supra, 

$twe y. BiUcher, 9 Car. & P. 647, and as qualified by Parice, B., in Law v. 

in EmmeU t. Norton, 8 Id. 510 ; Bwi- Ironmonger, 13 M. & W. 870. 
dodc T. Marsh, 1 H. & N. 601 ; JoUy (m) Freestone t. Buicker, sapra. 

T. Bees, 15 C. B., N. S., 628. („) Knox y. Bushell, 8 0. B., N. S., 

(Z) See ibe remarks of Lord A 334 . 
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means of obtaining them, she is, by our common law, at 
liberty to pledge her husband’s credit for what is strictly 
requisite for her own support (o). 

Undoubtedly,” says Holroyd, J. (in Montague v. Bene- 
dict (jp), already cited), the husband is liable for necessaries 
provided for his wife, where he neglects to provide them 
himself. If, however, there be no necessity for the articles 
provided, the tradesman will not be entitled to recover their 
value unless he can show an express or implied assent of the 
husband to the contract made by the wife. Where a trades- 
man takes no pains to ascertain whether the necessity exists 
or not, he supplies the articles at his own peril ; and if it 
turn out that the necessity does not exist, the husband is 
not responsible for what may be furnished to his wife with- 
out his knowledge. Where a tradesman provides articles 
for a person whom he knows to be a married woman, it 
is his duty, if he wishes to make the husband respon- 
sible, to inquire if she has her husband’s authority or not, 
for where he chooses to trust her, in the expectation that 
she will pay, he must take the consequence if she does 
not”(?). 

3. Where the husband and wife are living apart hy 
mutual consentj and the husband makes the wife a suf- 
ficient allowance for her support, he is not liable to a trades- 
man for goods supplied to her ; and whether the tradesman 
knew of such allowance or not, has been held to be im- 
material (r). In this case, accordingly, the question for the 
jury will be — Has the husband given the wife suflScient for 
necessaries suitable to his degree ? If so, he will not be 


(o) Per Bayley, J., 8 B. & C. 631. 

(p) 8 B. & C. 636-7. 

{q) See JoUy v. Rees, U 0. B., N. 
S., 628 ; Reneaux t. Teakle, 8 Exch. 
680 ; Athim t. Curtoood, 7 Car. k P, 
766 ; Bentley ▼. Qriffin, 5 Taunt. 866. 
(r) Reeve ▼. Marquis of Conyng^ 


ham, 2 0. & K. 444 ; Holder t. Cope, 
Id. 487. See Reg, ▼. Plummer, 1 C. 
& K. 600 ; Bdwarde v. Towelle, 6 M. 
k Or. 624; Howard ▼. Dig^, 2 CL 
k P. 670 ; Dixtm ▼. HwreU, 8 Car. k 
P. 717. 
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liable on the wife’s contracts (s), unless proof be given thal 
he has sanctioned or adopted them (t). 

Where the husband and wife are living separate, we rnnut 
remember, however, that (as observed by Abbott, C. J., in 
Mainwaring v. Leslie {u) ) there is no presumption that 
the wife has authority to bind her husband even for neces- 
saries suitable to her degree in life : it is for the plaintiff to 
s how that, under the circumstances of t he separation or 
l ^m the conduct of her busb ar^, she had su ch authority; 
The mischief of allowing the ordering of goods by a married 
woman living apart from her husband to be primd facie 
evidence, so as to charge him for them, would be incal- 
culable.” 

In Johnston v, Sumner {x), also, the Court of Exchequer 
state their opinion to be that, in the case now under notice, 
the burthen of proof is on the person who has trusted the 
wife ; and that when the husband and wife are living apart, 
the wife’s authority is not shown where it is proved she is 
living apart from her husband by mutual consent, with an 
agreement as betw^een him and her that she is not to pledge 
his credit, and with an allowance not shown to be incon- 
sistent with that being the real intention.” As well in the 
case here put as in that presently considered, viz., where the 
wife leaves her husband without his consent, it would seem 
that the husband’s authority to pledge his credit must be 
aflSrmatively shown. 

It is clear that the agency of the wife, when living apart 
from her husband, to bind him for necessaries, is determipSe^ 
by her adultery {y). 

(i) Per LordAhinger, C. B., Emmett 
T. Norton, 8 Car. A P. 511 ; Hodgkin^ 
ton T. Fletcher, 4 Camp. 70 ; Liddlow 
T. Wilmot, 2 Stark. N. P. C. 88; 

WiUon T. Smyth, 1 B. A Ad. 801. 

(t) Waithman r. Wakefield, 1 Camp. 
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(w) Moo. A M. 18 ; Clifford v. L> itm, 
Id. 101, 102. 

{x) 3 H. A N. 267*8 ; Biffin v. ^ 
neU,1B.kB. 877, 879. 

(y) Cooper ▼. Lloyd, 6 C. fe., N. 
519. 
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4. If the husband has turned the wife out of doors, or has 
loused her, from reasonable apprehension of cruelty, to leave 

( 0 )^ or by his indecent conduct has precluded her from 
"Ihring with him, and does not give her adequate means of 
sfclbsistence according to his degree in life and his fortune, 
the law in general (a) regards her as his agent to order such 
things as are reasonable and necessary for herself; but it 
gives her no liberty to go into any extravagance, or to pledge 
ihi« credit for anything beyond what would be reasonable and 
* necessary for her subsistence (6). In like manner, ""If a man 
will not receive his wife. in to his house, he turns her out of 
doors ; and if he does so, he sends with her credit for her 
reasonable expenses ” (c). 

5. But although the law presumes that the husband will 
fufnish necessaries for his wife so long as she is a member of 
his. family, and that he undertakes to pay for such neces- 
saries;” yet "'when the wife voluntarily abandons and 
relinquishes her family, by this conduct she renders herself 
incapable of enjoying the before-mentioned privilege, and 
places herself without the pale of her husband’s main- 


(z) Brown v. Aclcroyd, 5 £. & B 
819 ; Rice v. Shepherd^ 12 C. B., N. 
a., 332 ; Baker v. Sampson, 14 C. B., 
N, a, 383. 

(a) In Johnston v. Sumrver, 3 H. A 
266, the Court observed, “If the 
husband turns his wife away it is not 
tmreasonable to say she has an autho* 
fity of necessity ; for she by law has no 
litoperty, and may not be able to earn 
her living ; but we should hesitate to 
say that if a labouring man turned his 
wife away, she being capable of eam- 
and earning as much as he did ; or 
if a man turned his wife away, she 
having a settlement double his income 
in amount, the wife in such cases would 
hind the husband.** 

(h) Per Lord Ahinger, C. B., Bmmett 


V, Norton, 8 Car, & P. 610, and in 
Hardie v. Grant, Id. 616 ; Hunt v. 
He Blaquiere, 5 Bing. 667, 662 ; per 
Baylcy, J., Montague v. Benedict, 3 
B. & C. 635 ; per Lord Kenyon, C. J., 
Hodges v. Hodges, 1 Esp, 441 ; per 
Lord Ellenhorough, C. J., 2 Stark. N. 
P. C. 87 ; Aldis v. Chapman, cited 1 
Selw. N. P., 12th ed., 884 ; Harris t. 
Morris, 4 Bsp. 41 ; Hoututon ▼. Smyth, 
2 Car. & P. 22 ; and see Bell, Hush. A 

W. , p. 25. 

(c) Per Lord Eldon, RavAyns v. 
Vandyke, 8 Bsp. 260. (But as to the 
main point, regarding the necessity of 
notice, there decided, see Muen ▼. 
Pick, 8 H. & W. 481 ; Hiaoon v. Hur* 
re«, 8 Car. & P. 717); Reed r. Moore, 
5 Oar. & P. 200. 
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tenance; and therefore it shall not be presumed k^at the 
husband has entered into such an assumpsit in that cas^” (d). 
A tradesman, therefore, supplying necessaries to thA -wife 
whilst living apart from the husband against his will, fcould 
not recover from the latter (e), unless proof were givenf that 
^ he had assented to the wife’s contract. t 

6. If the wife be living in open adultery, her husband is 

not bound by any contract which she may make (/), evem for 
necessaries (g), unless there be evidence of authority fnrom 
him (A), or of condonation on his part, or he forgive her iand 
receive her back again (i), ^ 1 

7. It is expressly enacted by the stat. 20 & 21 Viet, c* 85, 

s. 26, that where upon a judicial separation alimony^^ has 
been decreed or ordered to be paid to the vdfe and the luame 
shall not be duly paid by the husband, he shall be liabl^ie for 
necessaries supplied for her use.” x 

Although in general it is upon the gi'ound of apgency 
merely that questions as to the liability or non-liabihdity of 
the husband in respect of the contracts for necessaries t^of the 
wife have been discussed (A), yet it would seem tbl/at this 
matter may, not inaccurately, be regarded from a s(/i)mewhat 
different point of view ; that the husband, on assui/ fiing such 
character, incurs ipso facto, at common law, certain respon- 
sibilities quoad the wife, the nature of whicrou has been 
partially indicated in the preceding pages. TJsitxMs Alder son 
B., in Bead v. Legard (1), says By the ny'^rriage contract, 
the husband takes on himself the duty of /rngupplying his wife 


(d) Manhy t. Scott, 1 Lev. 4 (ad 
finem). 

(e) Mi^tdley v. Marqtds of West- 
meathy 6 B. A 0. 200. 

(/) AtJcytu V. Pearce, 2 C. B., N. 
a, 763. 


647 , Mr xnwairing v. Sands, Id. 706. 

'' Cockbum, C. J., Athyns 

f .*earce, supra. 

See Norton v. Fazan, 1 B. & P. 
226 ; v. Lloyd, 6 C. B., N. 8., 

619- fl. > 


(ff) Per lord AHnyer, C. B., LmmeU (W a. T„ann., 8 H. * N. 266-6, 

T. BTorton, 8 Car. & P. 610 ; ffardie V 

V'' sL al«> Jndgm., Maniy r. Scott, 1 

6 T. R. 603 ; Moms v. Martvn, Sti/ ^ 
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with necessaries, that is to say, the wife is entitled to be 
supported according to the estate and condition of her 
husband. If she is compelled by his misconduct to procure 
the necessary articles for herself, — as, for instance, if he 
drives her from his house, or brings improper persons into 
it, so that no respectable woman could live there, — according 
to the decided cases, he gives her authority to pledge his 
credit for her necessary maintenance elsewhere ; which 
means, that the law gives that authority by force of the 
relation of husband and wife. So, if a husband omit to 
furnish his wife with necessaries while living with him, she 
may procure them elsewhere, otherwise she would perish.*’ 
And, by parity of reasoning, ‘'if the husband becomes 
lunatic by the visitation of God, and therefore unable to 
provide his wife with necessaries, he is in the same situation 
as a husband omitting to furnish them ; and, as by the rela- 
tion which he originally contracted he undertook to provide 
her with them himself, he becomes liable to any person who 
does it for him ” (m). 

In conformity with the doctrine above laid down, a hus- 
band has been held liable for the necessary expenses attendant 
on the decent interment of his wife, who at the time of her 
death was living separate from him, although such expenses 
were incurred, and, in the first instance, defrayed by the 
plaintiff, a mere volunteer, without any prior communication 
with the husband. There can be no question, remarked 
Jervis, C. J., in the case here alluded to, that an undertaker 
who conducts a funeral may recover from the executor of the 
deceased (having assets) the reasonable and necessary ex- 
penses of such funeral, without any specific contract, the 

(m) Per Alderaon, B., 6 Exch. 642, pledge his credit for her support, if 

The true principle seems to be, that, circumstances render it necessary, she 
when a man marries, he contracts an herself not being in fault:’’ per PoU 
obligation to support his wife ; and, in lock^ G. B., 1<L, ibid, 
point of law, he gives her authority to 


Q Q 2 
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liability of the executor resulting from the duty imposed 
upon him by the character which he fills, regard being had 
to decency and to the comfort of others ; and an equal 
responsibility is for the same i*easons cast upon the husband 
of a deceased wife, such responsibility being dfrectly referable 
to the character with which he is invested (n). 


^ "A lunatic, or noQi compos mentis'' says Blackstone (o), 
** is one who hath had understanding, but by disease, grief, or 
other accident hath lost the use of his reasoa'' In pursuing 
the present inquiry, it becomes important to consider how far, 
by the defect of reason here pointed at, the contracts of a 
lunatic are rendered voidable or void. 

In the first place, then, I shall speak of eocecuted, and 
secondly of executory contracts by or with a lunatic. And in 
connection with the former of these classes, it may clearly 
be laid down, that a lunatic is liable for the price of neces^ 
saries, i.e., of goods or things suited to his state and degree, 
actually ordered, and enjoyed by and bo7id fide supplied to 
him (jp). 

With regard to the right of a lunatic, or his representa- 
tives, to rescind an executed contract entered into by him, 
not being for necessaries, Molton v. Camroux {fi) must be 
regarded as the leading authority. There a lunatic, having 
purchased of a life-assurance company certain annuities, and 
having paid the consideration money and a premium in 
respect thereof, an action was, after his death, brought for , 
recoveiy of these monies by his administratrix, under the fol- 


(») Ambrose v. Kerrison^ IOC. B. 
776 (refognieing Jenkins r. Tucker ^ 1 
H. Bla. 91) ; Bradshaw v. Beard, 12 
C. B., N. a, 344. 

(o) 1 Bla. Com., p. 304. 

{p) Baxter t. Earl of Portsmouth, 
5 B. fc C. 170 ; a C., 2 Car. & P. 
178; Nelson v. Buncombe, 9 Beav. 
211. See JUad t. Legard, 6 Exch. 


636. 

(q) 4 Exeh. 17, affirming Judgm. in 
S. 0., 2 Exch. 487. 

Qucere, “whether, in the present 
state of the law, a conveyance executed 
by a lunatic is absolutely void in the 
absence of notice and fraud — Per 
Lord Truro, C., Price v. BerringUm^ 
3 Mac. & Q. 498. 



lowing state of facts, as found by the special verdict : — At 
the time of the granting of the annuities and payment of the 
consideration money aforesaid, the intestate was a lunatic 
and of unsound mind so as to be incompetent to manage his 
affairs, but of this the society had not, at that time, any 
knowledge ; the purchases of the annuities took place in the 
ordinary course of business ; they were fair and bond Jide 
transactions ; the grantee then appearing to the society to be 
of sound mind, although be was in fact of unsound mind. 
All suspicion of fraud or unfairness being thus excluded, the 
question was, by the special verdict above abstracted, broadly 
raised — whether the mere fact of unsoundness of mind, not 
apparent at the time of the contract in question, was suf- 
ficient to vacate it, albeit executed by the grantee by pay- 
ment of the consideration money, and intended bond fide to 
be executed by the gi'antor by payment of the annuity. In 
deciding this question, the Court of Exchequer Chamber 
made the following remarks (r) : — '' The old doctrine was, 
that a man could not set up his own lunacy, though such as 
that he did not know what he was about in contracting (fi) ; 
and the same doctrine was applied to drunkenness {f). It is 
true that there are some exceptions in the old authorities, 
and the doctrine is not laid down uniforaily with perfect dis- 
tinctness ; but, in general, it was as above stated. Modem 
cases have qualified it, and enabled a man or his representa- 
tives to show that he was so lunatic or drunk as not to know 
what he was about when he made a promise or sealed an in- 
strument. This special verdict hardly shows any such state 
of mind ; but, even if it did, the modern cases show that 
when that state of mind was unknown to the other contracting 
party, and no advantage was taken of the lunatic, the defence 
cannot prevail, especially where the contract is not merely 
executory, but executed in the whole or in part, and the 


(r) 4 Exch. 19. 

(«) See Beverley's cctse^ 4 Rep. 


123 b ; Co. Litt. 247 b. 
(<) Post, pp. 599, 600. 
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parties cannot be restored altogether to their original posi- 
tion,” The principle deducible from the above case may be 
thus stated, that, " when a person, apparently of sound mind, 
and not known to be otherwise, enters into a contract for the 
purchase of property which is fair and bond jidCf and which 
is executed and completed, and the property, the subject- 
matter of the contract, has been paid for and fully enjoyed, 
and cannot be restored so as to put the parties in statu quo, 
such contract cannot afterwards be set aside, either by the 
alleged lunatic or those who represent him ” (u). 

Notwithstanding what has been just said, it seems clear 
that a man by bare execution of an instrument under seal 
does not make it his deed, if at the time he was so weak in 
mind as to be incapable of understanding it when explained 
to him (x) ; but a deed executed by a lunatic during a lucid 
interval will bind him, provided that the party claiming 
under the deed can prove that it was so executed (y). Im- 
becility of mind, moreover, is not sufficient to render void 
a contract, unless an essential privation of the reasoning 
faculties or an incapacity of understanding and acting with 
discretion in the ■ ordinaiy affairs of life thence results. 

(it) Jadgm., 2 Exch. 603 ; with rarious occasionB both before and after 
which acc. Beavan v. M^Bonnell, 9 the date of the particular transaction, 
Eich. 309 ; S. C,, 10 Id. 184. with a Tiew to showing that the plain- 

Bee also Dane t. Kirkwall, 8 Car. tifi’s malady was of such a kind as 
k P. 679 ; Brown y. Jodrell, 3 Car. & would make itself apparent to the de- 
P. 30 ; Niell v. Morley^ 9 Ves. 478 ; fendant at the time when the parties 
Alcoch T. Alcock^ 3 Mac. k G. 268; were dealing together: Beavan v. 
Tarhuck r. BUpham, 2 M. & W. 2 ; McDonnell, 10 Exch. 184. 

Frost T. Beavan, 22 L. J., Chanc., (a:) Shelf. Lunatics, 2nd ed., p. 338 ; 
638. per Lord Brougham, C., Howard v. 

Where an action is brought to re- Digby, 2 Cl. k F. 661. 
cover dftney paid under a contract, on (y) Sh^lf. Lunatics, 2nd ed., p. 840. 
the ground of the plaintiff’s lunacy, ** A\\ acts done during a lucid interval 
and the issue is, whether, at the time are to be considered done by a person 
of the particular transaction, the fact perfectly capable of contracting, yna* 
of the plaintiff’s insanity was known to naging and disposing of his af&drs at 
the defendant, evidence will be admis> that period per Sir W. QrwnJt, M. 
aible of the plaintiff’s conduct upon E., Hall v. Wwrrm, 9 Ves. 810. 



And such incapacity been said to afford the true test of 
that degree of unsoundness of mind which will avoid a deed 
at law. The law cannot undertake to measure the vali- 
dity of contracts by the greater or less strength of the 
understanding, and if the party be coinpoa mentia the mere 
weakness of his mental powers does not incapacitate him. 
Weakness of understanding may, however, be a material 
circumstance in establishing an inference of unfair practice 
or imposition, and it will naturally awaken the attention of 
a Court of Justice to every unfavourable appearance in the 
case iz). 

The reasoning, which applies to an executed, does not 
seem altogether applicable to an executory contract by a 
lunatic (a) — especially where notice of the lunacy is given 
before breach. 

Although, formerly, the intoxication of a contracting party 
was held to afford no ground for repudiating liability upon a ^ 
contract (6), made by him whilst in that state, the established 
modern doctrine seems to be, that a person who has con- 
tracted, even by deed (c), whilst so wilfully intoxicated as to 
be deprived of his reason — as not to know the consequences 
of his act — may successfully dispute his liability in respect 
of such transaction {d). 

With regard, however, to simple contracts which it is 
sought to avoid on the ground of intoxication, a distinction 
has been intimated between express and implied contracts. 
Where the right of action is founded upon a specific distinct 

(z) Kent, Com., 10th ed., vol. 2, p. t. Clayv>orth, 18 Yes. 15, 16 ; followed 

609 ; see per Lord Oranworth, C , 6 H. by Sir £, Sugden, in Ncu^U y. Baylor, 

Ca. 46. 3 Pr. & W. 64, 65 ; ▼. Thaek- 

(а) Ante, p. 250 ; per AhboU, C. J., ray, 17 Jur. 1045. 

6 B. & C. 172 ; Arg., 9 Exch. 311. (d) Gore r. Gibson, 13 M. & W. 623, 

(б) Beverley's case, 4 Rep, 125 a. ; ii a leading authority, at common law, 

P®^ Parke, B., 13 M. A W, 626 ; Co. in regard to the subject discussed 

Litt. 247 a. supra. 

(c) Per Sir W. Grant, M. R., Cooke 
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contract^ requiring the assent of bqth parties, and one of 
them is incapable of assenting, in such a case, it has been 
said (e), there can be no binding contract ; “ but in many 
cases the law does not require an actual agreement between 
the parties, but implies a contract from the circumstances ; 
in fact, the law itself makes the contract for the parties. 
Thus, in actions for money had and received to the plaintiff's 
use, or money paid by him to the defendant's use, the action 
may lie against the defendant, even though he may have 
protested against such a contract.” And it seems clear, that 
a tradesman who supplies a drunken man with necessaries, 
may in like manner recover the price of them, if the party 
keeps them when he becomes sober ; although a count for 
goods bargained and sold would fail by reason of the de- 
fendant's intoxication at the time of contracting (<?). It will 
further be remembered, that actual fraud might plainly be 
evidenced by the conduct of a person taking an obligation 
from one intoxicated and then known by the contractee to 
be so (/). 

A state of partial intoxication merely — less in degree than 
that just indicated — would seem, however, in the absence of 
fraud and unfair dealing, to afford no defence whatever to an 
action founded upon contract (g). 

Besides the various grounds of incapacity to contract, 
already mentioned, some others occasionally present them- 
selves, to which, as being of little practical importance, a 
brief allusion will suffice. The capacity to contract may in 
Duress. legal Contemplation be wholly destroyed by duress (A), which 
may be of one or other of two kinds : duress per minas, i.e., 

(e) Per PoUocJct C. B., 13 M. & W. fer) See the authorities cited ante, p. 
625-6. 599, n. (c ) ; per PurJce, 13 M. k 

(/) Levy ▼. Balcer^ Moo. k M. 106, W, 624, 626. 

D. (5) ; per Pa/rhCy B., 13 M. & W. (h) For, Nil consensoi tarn contra- 
626. See Senttmce y. PooU^ 8 Car. k rium est quam vis atqae metas : B. 50. 
P. 1. 17. 116. 



coemon imposed by fear of loss of life or limb, or duress of 
imprisonment, where a man actually loses his liberty (i). 
With reference to this latter kind of duress Blackstone tells 
us (Aj), that the confinement of the person, in any wise, is 
an imprisonment. So that the keeping a man against his 
will in a private house, putting him in the stocks, arresting 
or forcibly detaining him in the street, is an imprisonment. 
And the law so much discourages imlawful confinement, 
that, if a man is under duress of imprisonment or compulsion 
by an illegal restraint of liberty, and he seals a bond or the 
like, he may allege this duress and avoid the extorted bond. 
But if a man be lawfully imprisoned, and, either to procure 
his discharge or on any other fair account, seals a bond or 
a deed, this is not by duress of imprisonment, and he is not 
at liberty to avoid it/' There can be no doubt that duress 
of the peraoUj whether evidenced by threats or by imprison- 
ment, will nullify a contract executed under its pressure (Z), 
and that money paid in pursuance of such contract may be 
recovered back (m). It may, perhaps, be considered as 
doubtful whether duress of goods would suffice to avoid a 
contract {n) — whether, if the signature to an agreement were 
procured by a threat of detention of a person's goods, or of 
injury to them, the agreement thus signed could be repudi- 
ated by the party so coerced. There are American autho- 
rities and dicta (o) in support of an affirmative answer to 

(i) 1 Bla. Com. 131 ; post, Book IIL about to be dooe to tkem, or if some act 

(k) 1 Bla. Com. 136. wbicb it was the duty of a party to do 

(^) Supra ; and see Cumming v. iTiee, in respect of them be refused to be done 
11 Q. B. 112. unless money be paid, and tbe money be 

(w) Duke de Cadaval v. Collins, 4 paid under protest as tbe only means of 

Ad. k E. 858, and cases cited in the aToiding tbe immediate iigury which 

Note to Marriot v. Hampton, 2 Smith would result from the detainer, the in- 
L. C., 5th ed., pp. 863 et seq. jurioua act, or the wrongful refusal, tbe 

(n) But in Glynn v. Thomas, 11 money so paid may be recovered back. 
Exch. 878-9, the Court allude to cases (o) Kent, Com., 10th ed., vol. 2, p. 
as deciding that ** where goods are un- 610. 
lawfully detained, or an injurious act ia 
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this question, but in our own Courts the weight of direct, 
authority is somewhat the other way (j>). 


following additional groimds of incapacity to contract 
should also, perhaps, be specified, presenting themselves, 1, 
oontract, ^ alien (q) enemy, who, unless duly authorised 

by the Crowm (r), is, from considerations of expedience and 
public policy, deemed incapable of entering into a valid con- 
tract (s ) ; 2, in the case of an outlaw, who, whilst civilly 
dead, is under certain circumstances (t) equally incompetent 
to contract ; 3, in the case of an attainted felon (u). In 
either of the cases here mentioned, however, the disability 
flowing from the cause indicated seems to be partial only. 
It is laid down that an alien enemy or an outlaw may be 


(p) Skeaie t. Beales 11 Ad. k E. 
P83, 990 (with which, howerer, com- 
pare Wakefield v. Newhon, 6 Q. B. 
276, 280 ; the authorities there cited 
seem to show, that “money extorted 
by duress of the plaintifif s goods, and 
paid by the plaintiff under protest, 
may be recovered in an action for money 
had and received”). See also, per 
Coleridge^ J., Ashmole v. WainwrU/ht^ 
2 Q. B. 846. 

(q) “The general rule is, that an 
alien (i. e., an alien friend) may ac- 
quire personal rights and maintain per- 
sonal actions in respect of injuries to 
them. He cannot maintain real actions, 
because he cannot hold land Judgm., 
Coda V. Purday^ 5 C. B. 884. 

(r) See PevUon v. Peareon^ 15. East, 
418 ; 7 & 8 Viet. c. 66, s. 6. 

(s) Co. Lit! 129 b. ; WiUuon v. 
PeUtuon^ 7 Taunt. 439 ; Brandon v. 
NabiU^ 6 T. R. 23 ; Bristow v. Towert^ 
Id. 35 ; Brandon v. Curling, 4 East, 
410; per Lord EUenborough, C. J., 
Plmd4 V. Waters, 15 Easty 265-6 ; 
Cassera v. Bdl, 8 T. R. 166. See 


a plea that plaintiff has become an 
alien enemy since the cause of action 
accrued : Alcinous v. Nygrin, 4 E. & 
B. 217. 

As to the validity of a contract with 
an alien who before its performance be- 
comes an enemy, see ClemorUeon r, 
Bleasig, 11 Exch. 135, 141, and Note 
to that case ; per Martin, B., Be WahX 
V. Braune, 1 H. & N. 182 ; Barrick 
V. Buha, 2 C. B., N. S., 563, and 
cases there cited. 

(<) The class of cases in which an 
absolute incapacity to confract may re- 
sult from outlawry, is pointed out in 
Co. Litt. 128 b., where it is said that 
— If the ground or cause of the action 
be forfeited by the outlawry, then may 
the outlawry be pleaded in bar of the 
action, as in an action of debt, detinue, 
&c. But in real actions, or in per- 
sonal, where damages be unoertain, 
as in trespass, and are not forfeited 
by the ontlawry, there outlawry most 
be pleaded in disability of the person. 

(tt) BuOodi r. Dodds, 2 B. A Aid. 
268. 
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sued in our Oou^ upon contracts here entered into by 
him (x). 


Whilst speaking of the capacity to contract, some remarks coni»*cuaf 

cxocutow 

must be directed to the peculiar position occupied by an 
executor or administrator, who, under certain circumstances, 
may contract in that character so as to charge or benefit the 
estate which he administers, entailing thereby no personal 
liability upon and securing no possibility of advantage to 
himself — under another state of facts may find that he is 
individually answerable in respect of a contract made or 
intended to be made by him in relation solely to the assets 
of his testator or intestate. 

The question — under what circumstances may a personal 
representative properly contract in that character ? is one of 
manifest importance ; to which, however, justice cannot be 
done by brief discussion. In regard to it reference must be 
made to standard Treatises and to decided cases — of these 
latter, some only of the more recent or important will here 
be indicated to the student. 

An executor, it will be remembered, derives his interest 
and title as such from the will itself, of which the probate is 
merely operative as the authenticated evidence. The pro- 
perty of the deceased vests in the executor from the moment 
of the testator s death, and to that date the probate is said 
to have relation (y). An executor, therefore, may in that 
character validly contract immediately after the death of the 
testator has occurred. * 


(x) Loukes T. Holheack, 4 Bing. 419, 
421 ; Ramsay v. McDonald, 1 W. Bl. 
80; Banyster v. Ti'ussel, Cro. ElU. 
516; Com. Dig. ‘‘Abatement,” (K. 
8.); Onffith T, Middleton, Cro. Elk. 
425, ad fin. 

{y) Judgm., Pemberton Y, Chapman, 
7 E. A B. 217-8; Hendode earn, 0 
Rep. 88 a ; Jndgm., Cwnmine t. Cum- 
mini, 8 J. A L. 92-3; Roll. Abr. 


“Kxecatora” (A.), (toL I, p. 917), 
cited Jndgm., Radon t. Carter, 5 
Exch, 14 ; Waniford t. Wmdtford, 1 
Salk. 802, 808 ; Webb t. AdMme, U 
C. B. 401, 406. 

“ Elation means timtiiig a tbing as 
bappmiing at some preoedingf time : ” 
per MauU, J., Qrahem t. Fmber, 14 
C. B. 152. 
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An administrator, on the other hand, derives title from 
the letters of administration, such title, however, relating 
back to the date of the intestate^s decease (z). By virtue of 
^is doctrine of relation, an administrator, on becoming duly 
clothed with that character, will sometimes find that he is in 
legal contemplation constituted party to a contract antece- 
dently made, and is entitled to sue, or liable to be sued, in 
autre droit, thereupon. Thus, A., having sent goods to his 
agent abroad for sale, died intestate, and after A.*s death the 
defendants purchased the goods from the agent, who sold 
them for the benefit of the intestate's estate. Subsequently 
to the sale, the plaintiff took out letters of administration to 
the intestate, and then sued the defendants for the price of 
the goods in question ; the action thus brought was held to 
be maintainable, in conformity with the doctrine of relation 
above stated, and witb the rule of law, that, when one 
assumes to act as agent for another, a subsequent ratification 
by that other is tantamount to a prior command (a). So, 
where money belonging to an intestate at the time of his 
death, or due to him and paid in after his death, has, before 
grant of administration, been applied by a stranger to the 
payment of the intestate’s debts and funeral expenses, the 
administrator may recover it from such stranger as money 
had and received to his use as administrator (6). 

Without pausing to inquire what rights of action, vested 
in the deceased, do or do not pass to his personal representa- 
tives (an inquiry which could throw no direct light upon 
their capacity to contract in autre droit), the general rule, 
jit all events, is here deserving of our notice, that executors 

(g) See CroBsfitld v. Such, 8 Exch. (a) Foster v. Bates, 12 M. & W. 
825; Morgam, v. Thomas, Id, 302; 226; Tharpe y. Stallwood, 6 “ilL, k Qit, 
per Parke, B., Torsion r. F ether, 14 760 ; Fyvm r. Chambers, 9 M. A W. 
1C. A W. 854; Bodger t. Arch, 10 460. 

Bxdi. 388 ; Prosser ▼. Wagner, 1 C. (5) Wdehman t. Sturgis, 18 Q. B, 
B., K. 8., 289 ; Barnett ▼. £qrl of 552. See Vaughan r. Matthews, Id. 
OwOdford, 11 Bxch. 19. 187. 
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or administrators may be regarded as contracting in that 
character, wherever the damages recoverable for breach of 
the particular contract would be available to increase or 
would go to diminish (as tibe case may be) the personal 
estate of the deceased (c). Where goods are ordered of the 
deceased in his lifetime, but delivered subsequently to his 
death (ci), the contract to pay for them may be declared upon 
as having been made with the personal representatives. If 
a party contract for himself and his executors to build a 
house, and die before it is completed, the executors must 
proceed with the work, at the risk of being held responsible, 
quk executors, for breach of contract {e), and if they thus 
proceed, the work and labour will be done by them as execu- 
tors, they may recover for it as executors, and the damages 
so recovered will be assets in their hands (/). If, however, 
money be lent to or had and received by an executor or 
administrator (gr), or if work and labour be performed for, or 
goods be sold and delivered to him (i), the personal repre- 


(c) Cowell T. WattSy 6 East, 405 ; 
Judgm., Heath v. Chilton^ 12 M. & W. 
637; Wehb v. Cowdell, 14 M. & W. 
820 ; Qrisull v. Rohinsony 3 Bing. N. 
C. 10 ; Webster v. Spencer, 3 B. & 
Aid. 860. 

(d) Marshall v. Broadhurst, 1 Cr. 
k J, 408, 405, recognised per Parke, 
B., 2 M. AW. 191 ; Werner v, Hum- 
phreys, 2 M. & Gr. 868. 

(c) Quicle ▼. Ludharrow, 8 Buitt, 30, 
recognised, 1 M. & W. 423 ; per Lord 
Abinger, C. B., Comer v. Shew, 3 M. 
A W. 368, 354; Wentworth ▼. Co<^ 
10 Ad. A B. 42; Aspinall v. Wc^ 
10 Bing. 51. 

But it wonld seem that **all con- 
tracts for personal seryices which can 
be performed only during the lifetime 
of the party contracting are snbject to 
the implied condition, that he shall be 
aliye to perform them ; and should he 


die, his executor is not liable to an 
action for the breach of contract occa- 
sioned by his death :** per Pollock, 
C. B., Hall V. Wright, E. B. A B. 
793-4. Et vide Judgm., Taylor v. 
Caldwell, 82 L. J., Q. B., 164. 

(/) Per Cur., Marshall v. Broad- 
hurst^ 1 Cr. A J. 405 ; Edwards r. 
Grace, 2 M. A W. 190 ; per Lord 
Abinger, C. B., Siboni v. Kirleman, 1 
M. A W. 422. See Orosthwaite v. 
Gardner, 18 Q. B. 640. 

(g) Ashby T. Ashby, 7 B. A C. 444 ; 
Waite T. Gale, 2 P. A L. 925. 

See Blakedey v. Smallwood, 8 Q. B. 
588 ; MardaU v. TheUuuon, 18 Q. B. 
857 ; Watte v. Bees, 9 Bxch. 696 ; 
ChurehUl T. Bertrand, S Q. B. 568. 

(A) Comer t. Shew, 3 M. A W. 350 ; 
Eit^emsian t. Sketl, 3 Bxoh. i9. See 
Prior T. Hembrow, 8 M. A W. 878. 
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SQiitative will be beld to have contracted in his individual 
character, and will be personally liable. So, if B. (an execu- 
tor) request A. to forbear suing him in respect of a debt due 
from the testator, and promise to pay interest thereupon, 
such promise will evidence a personal contract with B. To 
make him liable for interest as executory a contract must be 
shown hy the testator to pay interest so long as the debt 
should be forborne {i\ 

A. contracted with the plaintiff that plaintiff should 
endeavour to sell a picture belonging to A., and that, if he 
succeeded in doing so, A should pay him 100?. The plain- 
tiff, in pursuance of this agreement, endeavoured to sell the 
picture, and after A/s death actually disposed of it, which 
sale was (as alleged in the declaration) confirmed by the 
defendant, his administratrix. From this latter party, 
accordingly, the plaintiff claimed the 100?. as due tc> him, by 
virtue of the agreement just mentioned. It was held, how- 
ever, that the defendant would not, by merely confirming the 
sale, render herself liable on the original contract, the autho- 
rity confened by which on the plaintiff was determined by 
the death of A., although, if on the happening of that event 
the administratrix had ordered the sale, that would clearly 
have evidenced a fresh employment by her of the plaintiff, 
and have rendered her liable to remunerate him for bis 
services in effecting it (/<;). This case shows us that the true 
nature of the particular contract, in respect whereof it is 
sought to charge a personal representative in that character, 
must, before suing upon it, be carefully and critically ex- 
amined (Z) — that a mere authority is determined by death, 

(i) Bignell v. Earpury 4 Exch. 773, cutor or administrator upon any special 

775 ; Childs T. Moninsy 2 B. & B. promise to answer damages out of his 

460 ; inf^^ n . (Q. own estate, the agreement on which 

(k) Campatiari v. Woodbv/niy 16 C. such action shall he brought, or some 

B. 400. memorandum or note thereof shall be 

(l) We have already seen (ante, p. in writing, and signed by the party to 

882) that^ in order to charge an exe- be charged, or some other person there- 
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whereas death does not in general operate to revoke a 
contract (m). 

In cases such as have been just specified — where one of 
the contracting parties is invested with a twofold character, 
his private and his representative — the effect on his capacity 
to contract, thence resulting, is not so marked or easily trace- 
able, as in some of the other instances previously adverted 
to. That such an effect is produced thereby, must, however, 
be admitted, and is not the less true, because in some cases 
it may be a pure question of fact — and, therefore, for the 
juiy — in what character did executors or administrators 
really contract (n) ? With reference to that part of the 
subject immediately before us, I will merely add, that the 
power of an executor being founded upon the special confi- 
dence and actual appointment of the deceased, the executor 
is therefore allowed to transmit such power to another in 
whom he has equal confidence. Consequently, the executor 
of A.'s executor, if the latter has proved the will (o), is to all 
intents and purposes the executor and representative of A. 
himself, and may accordingly, in like manner as the exe- 
cutor originally appointed, contract for the benefit of A.'8 
estate (jp). The executor of A.'s administrator, or the admi- 
nistrator of A.’s executor, is not, however, the representative 
of A. ; for an administrator is merely the officer of the ordi- 
nary, prescribed to him by Act of Parliament (g), in whom 
the deceased has reposed no trust at aU (r). Hence it is, 

unto by him lawfully authorised. (n) Heath v. ChtlUm, 12 M. & W, 

Owing to the community of interest 632 ; Brassington y, Ault, 2 Bing, 

subsisting between executors or admi- 177 ; Turner v. Hardey^ 9 M. & W. 

nistrators, they are precluded from con- 770. 

tracting with each other in such cha- (o) Hayton v. Wolfe, Cro. Jac. 614 ; 
racter : Moffatt v. Van Millengen, 2 Wankford v. Wankfard, 1 Salk. 308* 

B. & P. 124, n. (c) ; recognised in 309. 

FUzgeraU v. Boehm, 6 Moore, 332 ; (^) 26 Kdw. 3, st. 6, c. 6. 

ai^. RawUnson v. Shaw, 8 T. R. 668. (q) 81 Edw. 8, st. 1, c. 11. 

(m) Bradhwry v. Morgan, 1 H. & (r) 2 Bla. Com. 606.* 

C. 249. 266-7. 
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that on the death of A.*s administrator, or of A's exeo<|tQ% 
intestate, or whenever the course of representation firbA 
executor to executor is interrupted by any one admimstta^ 
tion, it is necessary that an administrator de bonis 7I0% 
should be appointed, who will thereupon become, in law, Ae 
sole personal representative of A., and will alone be entitled 
to contract in respect of his personal estate {a). 

The remarks made in the preceding pages have been 
of meant as suggestive only in regard to the effects produced on 
Chapter. Capacity to contract by various ordinary mercantile rela- 

tions, or by the incidents attaching to certain persons non- 
mercantile. A brief r^sum^ of the principal subjects touched 
upon in the foregoing Chapter may assist perhaps towards 
rendering distinct the results at which we have arrived, and 
show the general bearing of what has been now said upon t}^e 
point which it was intended to elucidate. 

In the first place, then, it will have been noticed that the 
relation of principal and agent rarely so operates in practice 
as to render wholly nugatory a contract apparently binding on 
some party Where this relation exists, the question usually 
is rather as to the liability of the principal for the act of a 
professing agent, or as to the liability of the agent himself, 
that of the principal being admitted, than of any other kind : 
such question, of course, requiring for its solution a reference 
to those doctrines of the law of agency which may seem 
applicable to the given case (t). 

Where the relation of partnership exists between indivi- 
duals, they are, as between themselves, in many cases wholly 
incapacitated from contracting by reason of the unity and 
identity of interest (partners being joint tenants) which sub* 
sists between them. In regard to third persons, however,. 

Id. ; Elliott V. Kemp, 7 M. & 2 Excfa. 688. 

W. 806 ; Vmables v. Eatt India Co^ {t) Ante, pp. 628—544. 
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relation of partnership usually introduces questions 
ar to those which present themselves in connection 
the law of agency. Such, for instance, as whether in 
particular case the firm is bound or the individual 
jpSttner who contracted, no doubt or difficulty arising as to 
,the capacity to contract (u). 

On inquiring into the attributes of a corporation, we are at 
once struck by the fact, that it can in general contract only 
under its common seal : exceptions to this rule sometimes 
occurring — 1st, where the subject-matter of a contract is 
necessary, and incidental to the purposes for which the cor- 
poration was created ; 2ndly, where it is trivial in its nature ; 
3rdly, where it has been adopted and acted upon by the cor- 
poration ; and 4thly, where it falls within the express words of 
the statute, charter, or letters patent, by virtue of which the 
body corporate was constituted (x). 

It might readily be surmised, that the absolute assignment 
of property effected by bankruptcy would have some material 
influence upon the bankrupt's capacity to contract. And, 
accordingly, an uncertificated bankrupt assuming to contract 
on his own behalf will often find that, by force of our bank- 
rupt law, he has in fact contracted as an agent merely for his 
assignees. And, further, in some few cases he may find that 
his contracts duly authenticated and primd facie valid are 
‘avoided in toto by the express words of the Legislature (y). 

Amongst disabilities attaching to persons non-mercantile, 
the effect of infancy on the capacity to contract has first been 
noticed. I have shown that difficulty may occur in distin- 
guishing between void and voidable contracts — ^between those 
which are not and those which are capable of being ratified 
and confirmed by the infant on attaining his full age — con- 
tracts prejudicial to the infant— especially when under seal 
—being deemed absolutely void ; whilst contracts not neces- 

(«) Ante, pp. 644-667. {y) Ante, pp. 668-674. 

(m) Ant4, pp. 667-668. 
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sadly or presumably prejudicial to him are susceptible of 
ratification. We have seen also what is the true meaning 
of the term necessaries,” and that our law, out of regard 
for the infant, allows him to contract effectually for such 
things (a). 

The extent or degree of the disability to contract produced 
by coverture is greater than that which results from infancy ; 
the contract of a married woman is in most cases absolutely 
void, and wholly incapable of being ratified — an express pro- 
mise even by her after her husband’s death to pay a debt 
incurred during coverture being without consideration and 
void. Questions, therefore, in regard to the contracts of 
married women usually concern the liability of the husband 
rather than of the wife — they raise discussion as to the fact 
of the wife’s agency, express or implied, rather than as to the 
existence of a positive power to contract as 'princvpal being 
vested in her (6). 

The effect of mental imbecility upon the conti^ct of one 
labouring under it has, further, been examined, and a distinc- 
tion has here been pointed out between executed and execu- 
tory contracts : the former, if fair and bond fide, being in 
general unimpeachable on the ground of lunacy ; whilst the 
latter, it seems, could not be enforced against the lunatic. 
One who is non compos mentis, and known to be so, may, 
however, contract for things necessary for his subsistence, or 
suited to the station of life in which he moves (c). 

Lastly, we have seen, that, where an individual clothed with 
a representative character enters into a contract, although 
doubt may often be felt respecting the character in which he 
contracted, his capacity to contract will not in general come 
in question (d). 


{a) Ante, pp. 674*583. 
(6) Ante, pp. 588-596, 


(c) Ante, pp. 596-599. 
{d) Ante, pp. 603-608. 
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CHAPTER VI. 

T^E MEASURE OF DAMAGES — IN ACTIONS OF 
CONTRACT (a). 

If a contract be submitted to the notice of a pleader, with 
a view to commencing an action upon it, he will, in the first 
instance, inquire whether the contract be of record, special, or 
simple. If of record, i.e., founded on a judgment or recog- 
nisance (6), he will at once conclude that the remedy by action 
must be in debt. If the contract be special, i.e., founded on a 
deed or instrument under seal (c), he will conclude that the 
remedy will be either in debt or covenant, according to cir- 
cumstances. If the contract be simple, i.e., in writing not 
under seal, or oral (d), he may infer that the remedy will 
probably be in debt or assumpsit, and he will at once proceed 
to examine whether the various requisites to a valid simple 
contract are present in the case before him. He will observe, 
whether the terms of the agreement (if such be the ground 
of action) have been definitively arranged and settled, remem- 
bering that, upon one which is inchoate merely and incom- 
plete, no legal remedy can be enforced (e). He will observe 
whether there has been reciprocity of assent between the 
contracting parties (/), whether there has been a considera- 

(ct) In conn6ction with this 0bapt6r cases only for the assessment of 
should be read the corresponding por- damages, 
tion of the next Book, intituled “The (6) Ante, p. 260. 

Measure of Damages — in Actions of (c) Ante, p. 267. 

Tort.” {d) Ante, p. 301. 

An attempt has above been made to (e) Ante, p. 802. 

exhibit the rules applicable in ordinary (/) Ante, p. 804. 
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tion moving from one to the other (g), and privity (A) between 
them. Should he find that the promise was not without con- 
sideration, he may still have to deteimine whether the con- 
sideration was good and sufficient, or was on any ground 
invalid (i) ; whether it was past and executed, and such as 
could not support the subsequent promise (k) ; whether it 
was illegal, as contravening the statute law or any principle 
of public policy (1) ; whether it was founded in fraud (m), or 
was altogether illusory {n). And should he satisfy himself 
on all these points, ascertain also that the legal capacity to 
contract is unaffected (o), and conceive that a right of action 
in truth exists and is enforceable, he may still, on behalf of 
his client, deem it expedient to inquire what will probably, 
in the event of success, be the amount of compensation 
to be awarded by the jury. Will it be substantial or 
nominal only ? Is it, in short, worth while for the com- 
plainant (regard being had to all the facts submitted) to 
incur the anxiety of litigation, to risk the chance of defeat, 
with the penalty consequent thereupon in the shape of costs, 
whilst in pursuit of a favourable verdict and the damages 
which are to crown it ? This is a question of much import- 
ance, although too little regarded by the practitioner; a 
partial solution of it will therefore be attempted in the 
present Cliapter. 

The term danmges ” will here be used to signify a pecu- 
niary compensation for a wrong or injury inflicted by one 
person on another, recoverable by action (p). The expression 


(g) Ante, p. 315. 

(h) Ante, p. 316. 

(i) Ante, pp. 317 et seq., 366 et seq. 
{h) Ante, pp. 324 et eeq, 

(l) Ante, pp. 864, 356. 

(m) Ante, pp. 834 et eeq. 

(n) Ante, p. 818. 

(o) Ante, Chap. 6. 

Cp) Bac. Abr. ‘‘Damages;” Co. 
Liti 257 A. ; 2 Bla. Com. 438 ; Sayer 


on Damages, p. 1. Under the word 
“ wrong,” above used, may be included 
“breach of contract.” 

“ CosU as between party and party 
are given by the law as an indemnity 
to the person entitled to them : they 
are not imposed as a punishment on the 
party who pays them, nor given as a 
bonus to the party who receives them. 
Therefore if the extent of the damnifi- 
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** measure of damages f will be used as synonymous with 
the ' scale * or ‘ rule * by reference to which damages are in 
any given case to be assessed ; for although, on an ordinary 
trial at Nisi Prius, the act of finding the damages is for the 
jury, there are, nevertheless, certain established and recog- 
nised rules, according to which, under particular circum- 
stances, the jury ought to find (g). 

In the first place, * it holds generally true, as already 
noticed (r), that, in an action for breach of contract, the in- 
tention or motive of the party charged cannot be inquired 
into, and indeed will be irrelevant to the issue raised. In 
such an action the main questions for determination will be. 
What was the contract ? Was it broken by the defendant ? 
If the terms of the contract be ascertained, and its breach be 
proved, the only other inquiry will be as to the amount of 
damages to be awarded ; and, in estimating these damages, 
the motive or intention of the defendant will be immaterial. 
The good of society requires that contracts mutually assented 
to should be inviolably observed and strictly executed (s). 
If a man expressly covenants or on proper consideration 
promises to do an act which he would not otherwise be 
bound by law to perform, he, by his own deliberate act, 
imposes on himself a responsibility from which, it would 
seem, he cannot be relieved unless by the consent of the 
contractee, or by act of the legislature (t), or of the crown (u) ; 
and, if guilty of a breach of his covenant or promise, is at 


cation can be found out, the extent to 
which costs ought to be allowed is also 
ascertained,” subject to the operation 
of certain arbitrary rules of taxation ; 
per Bramwellf B., Harold v. Smithy 5 
H. & N. 386. 

(g) Per Pollochy C. B., Alder y. 
Keighley y 16 M, & W, 120. 

(r) Ante, p. 34 A 

(«) Platt on Covenants, pp. 26-6. 

(t) apprehend that nothing can 


render void a valid contract except an 
Act of Parliament per Martin^ B., 
1 H. & N. 182. See Hall v. Wright, 
E. B. & E. 746 ; Taylor v. Caldwell, 
3 B. & S. 826. 

(w) For instance, a declaration of 
war by this country against a foreign 
power imports a prohibition of com- 
mercial intercourse with the subjects of 
that power : Barrick v. Bubo, 2 0. 
B., N. S., 568, and oases there cited. 
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law compellable to make compensation in damages to the 
party injured («). Our law, it has been remarked {y), makes 
a broad distinction, in regard to the proper measure of com- 
pensation to be awarded to a plaintiff, between actions of 
contract and actions of tort ; and while it permits the jury 
in the latter case to take into consideration the intention of 
the offending party, to review all the circumstances of the 
case, and to apportion the damages accordingly, thus to some 
extent causing the verdict to operate as a medium for pun- 
ishment as well as compensation {z), yet, in actions of con- 
tract, the motive or animus of the defendant is, in general, 
entirely disregarded, and the damages should be limited to 
the pecuniary loss resulting from the breach of contract (a). 
Such is the rule applicable in most actions of contract, though 
sometimes, — ex. gr., in assumpsit for breach of promise of 
marriage (6), — a jury will assume to themselves a very wide 
latitude and discretion (c) — will assume, in some sort, to 
punish the defendant, as well as to compensate the plain- 
tiff (cZ). 

It follows, from what has been above said, that, for a bare 
breach of contract, or of duty, Twminal damages at all 
events (e), will be recoverable (/) ; and further, that, where 


{x) Platt on Covenants, pp. 25-6. 

(jr) By Mr. Sedgwick in Lis excellent 
Treatise on the Measure of Damages, 
2nd ed., p. 204. 

(z) Post, Book III., Chap. 6. 

(o) The abstract rules for the assess- 
ment of damages do not seem to be 
affected by the 15 & 16 Viet, c, 76, s. 
41, which allows the joinder of dif- 
ferent causes of action in the same 
suit. 

(5) See, for instance, Smith v. Wood- 
fiMy 1 C. B., N. a, 660. 

{c) Sedgw. Dams., 2nd ed., p. 210. 
(d) We have already seen that a new 
trial will be granted on the ground, (1) 


that the damages are excessive (ante, 
p. 207, n, (r) ; or (2) that they are 
palpably insufficient : Id. n. («) ; WU- 
»on V. Hicks, 26 L. J., Ex., 242. 

(e) See Hey v. Wyche, 2 G. & D. 
569 ; Brovme v. Price, 4 C. B., N. S., 
598 ; Bolin v. Steward, 14 C. B. 595; 
cited and considered post, Book IIL, 
Chap. 5 ; Nichol v. Bestwick, 28 L. J., 
Ex., 4. 

(/) King v. Norman, 4 C., B. 884 ; 
Marzetti v. WiUiams, 1 B. & Ad, 415, 
424 (cited Boorman v. Brown, 8 Q. 
B. 526 ; S, 0., 11 Cl. A P. 1 ; and 
Bell V. Carey, 8 C. B. 893) ; Cahill v. 
Hawion, 8 C. B., N. S., 106; iVa- 
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an agreement, good in law, stipulates for the payment on a 
day named of a specific and ascertained sum by one of the 
parties to it, the primd facie measure of damages will be 
the precise sum thus stipulated to be paid (g), together with 
interest when recoverable (h)^ Where, in other words, an 
action is brought for the recovery of a fixed pecuniary de- 
mand, founded upon contract, and the plaintiffs claim is 
established, unreduced by any set-off or by proof of a partial 
failure of consideration, the true measure of damages, as 
determined by the act of the parties, will be that sum which 
the defendant has undertaken or contracted to pay. Thus, 
in Lethbridge v. Mytton (i), the defendant, by settlement 
made upon his marriage, conveyed estates upon certain 
trusts, and covenanted with the trustees to pay off incum- 
brances upon the estates so conveyed to the amount of 1 9,000?. 
within a year. It was held, that, upon the defendant's de- 
fault in paying off these incumbrances, the trustees were 
entitled to recover against him the whole 19,000?. in an 
action of covenant, although no special damage was laid or 
proved. In this case, however, execution was ordered not 
to issue until a future day named by the Court ; and Lord 
Tenterden intimated,, that the defendant might in the in- 


tional Assurance Association v. Bes% 
2 H. & N. 606 ; Steer v, Crowley^ 14 
C. B., N. S., 337. 

Where a vendor covenants that he 
has good right to convej, immediately 
on the execution of the conveyance, if 
he has not such right, his covenant is 
broken, and an action may instantly be 
commenced by the covenantee, without 
waiting for a disturbance of his pos- 
session ; for an eviction does not con* 
stitute the breach of the covenant in 
question, but is consequential damage 
arising therefrom : Platt on Covenants, 
p. 811 ; per Sir /. Mamflddy 0. J., 
King v. Jones^ 5 Taunt. 426. 

(g) To the class of cases here indi- 


cated, the remark of Lord Man^eldf 
in Robinson v. Blandy 2 Burr. 1077, 
1086, applies, — that, where an action 
is brought for the breach of a contract 
for the payment of money only^ the 
suit, although nominally for damages, 
does, from the very nature of the case, 
become a suit for specific performance. I 
{h) Post, p. 638. “ No matter what 

the amoimt of inconvenience sustained 
by the plaintiff in tJve cctse of non- 
payment of money, the measure of 
damsiges is the interest of the money 
only per Willes, J., 17 C. B. 29. 

(t) 2 B. & Ad. 772 ; Loosemon, v. 
Radford, 9 M. A W. 667 ; Hodgson v. 
Wood, 83 L. J., Ex., 76. 
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terim^ if he thought fit, make application to a court of 
equity, where the matter could be better and more satis- 
fetctorily arranged than at law. 

In any case similar to the preceding, and generally in an 
action of covenant or assumpsit for the non-payment of a 
liquidated sum, the measure of damages will clearly be the 
Sum agreed to be paid by the defendant to the plaintiff. If 
the precise sum due and payable to the plaintiff is not ascer- 
tained by the contract, it will be for the jury to say how 
much has been proved to be due to the plaintiff at the time 
of bringing the action (A:). And, in either of these cases, 
interest will or will not be recoverable according to the 
nature of the demand, and the manner in which it arose (1), 
Inasmuch as the action of debt lies only for a sum certain 
or capable of being reduced to a certainty ^ and the damages 
recoverable in that form of action for detention of the debt 
are, at common law, merely nominal (m), it follows that the 
entire amount to be awarded to the plaintiff will, due regard 
being of course had to the evidence adduced, be purely 
matter of calculation, either by the juiy or before a master, 
under s. 94? of the C. L. Proc. Act, 1852 {n), or, as usually 
happens where perplexed and intricate accounts have to be 
unravelled, before an arbitrator chosen by the parties. 
Sometimes, moreover, the law itself defines the mode of 
computing the amount recoverable in an action, as, for 
instance, where the plaintiff sues his co-contractors for 


{k) See Walker t. Broadkvrstf 8 
Sxeh. 689. 

(fj The cases in which interest is 
reooYerable are specified at the end of 
this Chapter. 

(m) No$otti T. Page, IOC. B. 643 ; 
Lowe V. Steele, 15 M. k W. 380 ; GeU 
T. Bwgen, 7 C. B. 16. See JofaU v, 
Twgl&r, 7 Exch. 58. 

But now, in all actions where the 
plaintiff reooTen a snm of monej, the 


amoant to which he is entitled may be 
awarded to him by the judgment gene* 
rally, without any distinction being 
therein made as to whether such sum 
is recovered by way of a debt or 
damages 16 k 16 Viet. c. 76, s. 96. 

As to the damages in detinue, see 
Williams v. Archer, 5 C. B. 818. 

(n) See also 17 k 18 Viet c. 125, 
SB. 1, 8. 
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contribution (o), or where the claim is for general aver- 
age (p). 

Hence, it has been said (q), that, in contract, the measure 
of damages is generally matter of account, and the damages 
given may be demonstrated to be right or wrong” the 
rule most frequently applicable being, that " the amount 
which would have been received if the contract had been 
kept is the measure of damages if it be broken.* To take 
a simple instance of this : — ^A. being indebted to B. in the 
sum of 500L for goods sold, gave B. a bill for 600Z. drawn 
by himself (A.) to get discounted, upon these terms : — ^that 
B. should retain to his own use the sum of lOOZ. and the 
discount, and should pay over the balance to A Here 
the measure of damages in an action by A's assignees 
against B. was held to be the amount of the bill minus 
the lOOi. and discount (r). 

The last-mentioned rule flows directly from the funda- 
mental principle on which damages are awarded by our law, 
viz., that compensation may thus be made to the party 
who complains of breach of contract ; sufficient examples of 
the practical working of this elementary doctrine will almost 
immediately present themselves. 

Again, — in written contracts, whether special or simple. Penalty- 
giving rise respectively to actions of covenant and of as- damages 
sumpsit, it not unfrequently happens that the parties them- 
selves assume to define the precise amount of liability which 
shall be incurred for breach of contract (a). If so, and if 
it appears that the amount thus specified is really intended 

(o) Bata/rd v. Hawes, 2 E. A B. (r) Alder y. Keighley, 16 M. & W. 

287 ; BovlterY. Beplow, 9 C. B. 493, 117 ; cited per Crmder, J., 17 C. B. 

608 ; ante, pp. 810, 811. 28. 

(jp) See Hallett t. Wigram, 9 C. B. («) As to the damages recoyerable in 
680 ; Athmson v. Stephens, 7 Exch. debt— on bond, see 1 Wms. Saund., 

^^7. 6th ed,, 68, 68 b ; ante, p. 276 : — on 

{q) Per De Grey, C. J., Sharpe y, a repleyin bond, seoiStotur/e^ y. iTetfa- 
Brice, 2 W. Bla. 942 ; cited arg., WU- well, 7 Exch. 873. 
liam y. Currie, 1 C. B. 846. 
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as liquidated (or ascertained) damages, the jury will be 
relieved from any inquiry touching the amount of compen- 
sation to be awarded to the plaintiff; but will, under the 
direction of the Judge, find the precise sum agreed upon 
and stipulated to be paid by the parties. 

Where, however, parties agree and sufficiently indicate 
their intention that a specific sum shall be payable by way 
of penalty for breach of contract, our Courts will avail 
themselves of the 8 & 9 Will 3, c. 11, s. 8, and apply 
equitable principles in the assessment of damages ; not, 
indeed, allowing them to exceed the sum thus stipulated, 
but requiring evidence to be given for the purpose of fixing 
their precise amount, and enabling the jury to award it 
accordingly (Q. 

The distinction, sometimes difficult to appreciate, which 
exists between a penalty and liquidated damages^ may be 
illustrated by the case of Kemhle v. Farren (u). That 
was an action of assumpsit for the breach of an engage- 
ment by the defendant to perform as an actor at the plain- 
tiflTs theatre during several consecutive seasons. This agree- 
ment contained various clauses and stipulations between 
the parties, inter alia, that the defendant should perform, 
that the plaintiff should pay him so much on every night 
that the theatre should be open for theatrical performances 
during the time in question, and that, if either of the parties 
should neglect or refuse to fulfil the said agreement or any 
part thereof, or any stipulation therein contained, such party 
should pay to the other the sum of lOOOZ., which sum was 
declared to be liquidated and ascertained damages, and 
not a penalty or in the nature thereof. Notwithstanding, 

(t) See, per Bramwell, B., Betts v. Weldon, 2 B. A P. 846) ; Homer v. 
Burch, 4 H. & N. 510 ; per Erie, J., FlifUoff, 9 M. A W. 678 ; per Bayley, 
Reynolds ▼. Bridge, 6 £. A B. 643-4 ; J., Davies v. Pewton, 6 B. A C. 228 ; 

per Lord CrcmwoHh, C., Ranger v. Edwards r, Williams, 5 Taunt. 247 ; 
Hreat Western R, O'., 5 BL L. Ca. 94. Beckham t. Drake, 2 H. 1^ Oa. 679 ; 
(«) 6Bmg. 141 (following A eiZey v. 698, 614. 
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however, this expression of the intention of the parties, the 
Court of Common Pleas held, that the amount specified was 
to be regarded as a penalty merely, and not as liquidated 
damages {x) ; for they observed that, if an agreement con- 
tains clauses, some sounding in uncertain damages and others 
relating to certain pecuniary payments, as happened in the 
case mb judice, and the action is brought for the breach of a 
clause of an uncertain nature, it would be absui'd to construe 
the sum specified in the agreement as liquidated damages : 
because, if so, a very large sum might become immediately 
payable in consequence of the non-payment of a very small 
one, such case being precisely that in which Courts of Equity 
have always relieved, and against which Courts of Law 
have, in modern times, endeavoured to relieve, by directing 
juries to assess the real damages sustained by the breach of 
contract. 

The principle above laid down must, however, be very 
cautiously applied, and can be safely relied on only where 
the terms of the agreement in question are similar in kind 
to those which came before the Court in Kemble v. Farren ; 
for, where the defendant had contracted not to practise as a 
perfumer within a certain district, and for the observance 
of this contract bound himself to the plaintiff in the sum 
of 5000?. as and by way of liquidated dam^es and not of 
penalty,’’ the case last cited was held inapplicable {y), on 
the ground, that, although where a deed contains several 
stipulations of various degrees of importance, as to some 
of which the damages might be. considered liquidated, 
whilst for others they might be deemed unliquidated, and 

(x) Et Tide Reindel v. Schell, 4 C. cited BranvweJl, B., Leigh t. Lillie, 

B., N. S , 97. 80 L. J,, Ex., 25, 28-9; QaUworthy 

(y) Price v. Green, IQ M. & W. v. Strutt, 1 Exch. 659 ; cited Betts v. 

346 ; S. C., 13 Id. 695 ; Rawlinson Burch, 4 H. & N. 511 ; Leighton v. 

V. Clwrlce, 14 M. & W. 187 ; S, 0., Wales, 8 M. & W. 545. And see Beck- 

15 Id. 292; Athyns v. Kinnier, 4 ^am ▼. ilraibe, note, note («t). 

Exch. 776 ; Hurst v. Hurst, Id. 571 ; 
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a sum of money is made payable upon a breach of any of 
them, the Courts have held it to be a penalty only, and 
not liquidated damages, yet, where the damage is alto- 
gether uncertain, and a definite sum of money is, never- 
theless, expressly made payable in respect of it by way of 
liquidated damages, those words must be read in their 
ordinary sense, and cannot be construed to import a 
penalty (z). 

Where the contracting parties have not by mutual stipu- 
lations precisely indicated the amount of damages to be 
recoverable by either in the event of a breach of contract, 
such damages will have to be assessed according to the 
general rules of law : — that, where a person makes a 
contract and breaks it, he must pay the whole damage 
sustained ” (a) ; — that, where a party sustains a loss by 
reason of a breach of contract, he is, so far as money can 
do it, to be placed in the same situation with respect to 
damages as if the contract had been performed (6). 

The rules just stated admit of simple illustration. Thus, 

A. , having recovered a judgment for 281 Z. Ss. 6d. against 

B. , agreed with C. to forbear to sue out execution upon the 
judgment until a future day, in consideration whereof C. 
undertook that he would on or before that day erect 
a substantial •dwelling-house, and cause a lease of the 
same to be granted to A, such lease when granted to be 
in satisfaction of the judgment. In an action by A. 
against C. for breach of this undertaking, the measure 
of damages was held to be the value of that (viz,, the 
lease of the house in question) which the defendant had 

(z) Per Alderson, B., 13 M. & W, E. B. & E. 563 ; Sparrow v. ParU, 7 
701-2 ; and in Athyns v. Kinnier, 4 H. &. N. 594 ; Came$ v. Nezhitt, 
Exch. 784 ; per Pwrhe, B., Id. 783 ; Id. 770. 

per Coleridge, J., Reynolds y. Bridge, (a) Per Alderson, B., Robinson v. 

6 B. & B. 541 (whicli follows Athyns Harman, 1 Exch. 855*6. 

T. Kinwier, supra) ; Mercer v. having, (5) Per Parke, B., Id. 855. 
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promised to give, in consideration of the plaintiff’s forbear- 
ance (c). 

The following classes of cases concerning contracts for 
the sale of goods, for the sale or demise of real property, 
contracts of hiring and service, &c., may properly be noticed 
in connection with the rules for the measure of damages 
last stated. 

Contracts for the sale of chattels or personal property may 
be broken either by the vendor’s neglect to deliver the goods 
contracted for ; or by the vendee refusing to accept them, or 
to pay their stipulated price ; or by the article delivered 
proving different from what it was represented to be at the 
time of sale. To some extent, indeed, it may perhaps be 
said, such agreements- furnish their own measure of damages, 
inasmuch as Courts of justice, without desiring to fix any 
arbitrary rate of compensation, will mainly endeavour to carry 
into effect, so far as they can by awarding pecuniary damages, 
the contract of the parties ; and to this rule the sole excep- 
tion seems to be, that,, in the case of an unconscionable and 
oppressive bargain, the jury is sometimes allowed to disregard 
the precise terms of the agreement actually concluded, and 
to give fair and equitable damages (d). 

If, however, there be no element of fraud, no attempt at 
overreaching in the case, the very terms of the given contract 
will, under circumstances such as are above supposed, in 
general suggest the proper measure of damages to be applied 
on its breach. Thus, in an action at suit of the vendee for 

(c) Strutt V. FarlaVf 16 M. & W. 212; Bac. Abr. ** Damages” (D.); 

249 ; and see Alder ▼. Keighley ^ cited Sayer on Damages, p. 46, where it is 

ante, p. 617 ; HiU v. Smithf 12 M. & said, that, *'if, in ui action of assximp* 

W. 618; Cort v. Amlergate, dec., K sit. the plainldlT has declared upon a 

C., 17 Q. B., 127 ; PetrcY, Dwncombe, catling contract, damages may be as- 

20 L. J., Q. B., 242, sessed to the amount of a lesser sum 

{d) James v. Morga/n, 1 Lev. Ill ; than would have been due in the 

Thomhorrow v. WhUacre, 2 Ld. Raym. contract had not been a catching one,” 
1164 ; Sedgwick Dams., 2nd ed., p. 
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Hou-delivery of goods, stock, or shares (purchased, but not 
of goods. pursuant to contract, the general rule is, that the 

measure of damages is the difference between the contract 
price and the market price of the subject-matter of the con- 
tract at the time of the breach (e) ; so that, if the price of 
the goods, stock, or shares contracted for has not varied, the 
purchaser will be entitled to nominal damages only (/) for 
their non-delivery (g). In order to compel the delivery of 
specific goods, the plaintiff must avail himself of the pro- 
visions of stat 19 & 20 Viet. c. 97, s. 2. 

Further, where the purchaser of goods resells them before 
the time fixed for their delivery, he will be restricted by the 
above specified measure of damages, viz., the difference be- 
tween the contract price and the mai'ket price at the date of 
the breach of contract ; and he will not be entitled to recover 
the amount of the claim, if any, enforceable by his sub- 
vendee for breach of contract against himself ; because, im- 
mediately on receiving notice of the defendant's breach of 
contract, the plaintiff ought to have supplied himself with 


(e) OcUnsford v, Carroll, 2 B. & C. 
624, cited arg , 14 C. B. 336 ; Powell 
Jesfopp, 18 C. B. 336 ; Cockerell v. 
Van Diemen’s Land Co., Id. 454 ; 8. 
C., 1 C. B., N. S., 732; Shaw v. 
Holland, 15 M. & W. 136; Tempest 
▼. KUner, 3 C. B. 249, 253 ; Leigh v. 
Paterson, 8 Taunt. 540 ; Startup v. 
Cortam, 2 Cr. M. k R. 165 ; Boor- 
man V. Nash, 9 B. & C. 145 ; Stewart 
V. Caaty, 8 M. & W. 160 ; Logan v. 
Lt Mesurier, 6 Moo. P. C. C. 116. 

(/) Valpy y. Oakeley, 16 Q. B. 941, 
950 ; and see Startup y. Cortazzi, 
sapra. 

(p) A« to the meaeore of damages in 
an action — for the non*completion of a 
ship pnrsnant to contract, see Fletcher 
T. Tw^4iwr, 17 C. B. 21 ; Wood y, 
BeU, 5 E. A B. 772— against the char' 


terer of a ship for not loading a cargo, 
Bee Smith y. M'Ouire, 3 H. & N. 
554. 

“Where there is an agreement to 
deliver goods to a vendee on a certain 
condition, and the condition (without 
any default on the part of the vendor) 
never comes to pass, it is plain that he 
will not be liable for a non-delivery. 
But where the agreement is absolute, or 
conditioned on an event which happens, 
the vendor will be liable for a breach, 
although he could not help the non- 
performance; for it is his own heed- 
lessness if he runs the risk of under- 
taking to perform an impossibility when 
he might have provided against it by 
his contract Judgm., Hale v. Bavo- 
son, 4 C. B., N. S., 95. 
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the article in question, in order to be able to deliver it to his 
buyer (A). 

In an action at suit of the vendor of merchandise against 
the vendee for not accepting it, the measure of damages will 
similarly be determined by reference to the contract price and i 
the market price at the time of refusing to accept the goods. 
A. contracted for the purchase of wheat, to be delivered at 
Birmingham as soon as vessels could be obtained for the car- 
riage thereof ; ’’ subsequently, the market having fallen, A. 
gave notice to the seller that he would not accept the wheat, 
then being on its transit to Birmingham, if it were delivered. 
In an action against A. for not accepting the wheat, the 
proper measure of damages was held to be the difference 
between the contract price and the market price on the day 
when the wheat was tendered to A for acceptance at Bir- 
mingham, and was refused (i). 

The rules above laid down may be considered as applicable, 
under ordinary circumstances, for determining the measure of 
damages in an action for the non-delivery or non-acceptance 
of goods bargained and sold. It would seem, however, that 
proof of special facts on behalf of the plaintiff might vary 
the rule to be applied for the assessment of his damages. 

If," says Erie, J., on a recent occasion {k ), goods are not 
delivered or accepted according to contract, time and trouble 
as well as expense may be required either in getting other 
similar goods or finding another purchaser, and the damages 
ought to indemnify both for such time, trouble, and expense, 
and for the difference between the market price and the price 
contracted for " (1). Most cases of contract," says Lord 


(h) Petmon v. Ayre, 13 0. B. 358, 
365. See Waters v. Towers, 8 £xch. 
401, and Randall y. Raper, £. £. & 
£. 84; Josling r. Irvine, 6 H. & N. 
512. 

(t) PhUlpoUs Y. Evans, 5 M. & W* 
475. 


(Ic) Bechham y. Drake, 2 H. L. Ca. 
607-8. 

(0 See, also, Dunlop y. Biggins, 1 
H. L. Ca. 881 (where in moYing judg* 
ment in a oase to be decided with 
reference to the Scotch law, Lord Co<- 
tenham, C., seems to haYe leeognised 
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Cotter\>harri, C. (m), '' vary from each other, and whatcvy 
general rules there may be as to awarding damages, they 
must be modified by the particular cases to which they come 
to be applied.” 

of Again, — in an action for breach of a contract to replace 

stock lent, the measure of damages is held to be the price ot 
the stock on the day when it ought to have been replaced, or 
its price on the day of the trial, at the plaintiff’s option (n)» 
The true measure of damages ” in all these cases is that 
which will completely indemnify the plaintiff for the breach 
of the engagement. If the defendant neglect to replace the 
stock at the day appointed, and the stock afterwards rise in 
value, the plaintiff can only be indemnified by giving him the 
price of it at the time of the trial And it is no answer to 
say that the defendant may be prejudiced by the plaintiff’s 
delaying to bring his action ; for it is his own fault that he 
does not perform his engagement at the time : or he may 
replace it at any time afterwards, so as to avail himself of a 
rising market ” (o). So,* in an action for not re-delivering 
mining shares, lent to the defendant upon a contract to 
return them on a given day, the true measure of damages 
will, if they have not been replaced, be the market price of 
the shares at the time of the trial (p). 

In Hochster v. De La Tour (g), it was held that a party to 
an executory agreement may, before the time for executing 
it has arrived, break the agreement, either by disabling him- 
self from fulfilling it or by renouncing the contract, and that 

the above role as applicable in this (p) Oweny. Routh, 14 C. B. 827. 

country) ; Waters v. Towers^ cited (g) 2 E. & B. 678 ; Banuhe^ K, 

post, p- 636. (7. v. Xenos, 13 C. B., N. S., 826; 

* (m) 1 H. L. Ca. 403. S, C.j 11 Id. 162; Bartholomew r. 

{n) Shepherd v. Johnson, 2 East, Marhmch, 15 C. B., N. S., 711, 716; 
210; M* Arthur v. Lord Seaforth, 2 Ball v. Conder, 2 C. B., N. S., 22, 
Taunt, 267 ; Downes v. Bach, 1 Stark. and cases cited ante, p. 111. See, also^ 
N. P. C. 318 ; Harrison v. Harrison, Hall v. WrigU, E. B. & B. 746 ; 
1 0. & F. 412. Taylor v. Caldwdl, 8 B. & S. 826. 

(o) Per Qrose, J., 2 East, 212, 
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4ll action will lie for such breach before the time for the 
lytelment of the agreement. The man who wrongfully 
renounces a contract into which he has deliberately entered, 
laainot justly complain if he is immediately sued for a 
isompensation in damages by the man whom he has injured ; 
and it seems reasonable to allow an option to the injured 
party, either to sue immediately or to wait till the time 
when the act was to be done, still holding it as prospec- 
tively binding for the exercise of this option, which may 
be advantageous to the innocent party and cannot be pre- 
judicial to the wrong-doer.’' And, in either case, the jury 
in assessing the damages, would be justified in looking to 
all that had happened, or was likely to happen, to in- 
crease or mitigate the loss of the plaintiff down to the day 
of trial ” (r). In an action ex contractu, however, the 
damages cannot be reduced by proof of a breach of con- 
tract on the plaintiff’s part subsequently to the commence- 
ment of the action (s). 

ISo diflSculty in regard to the measure of damages can 
occur where the price of goods sold is sued for. The amount 
to be recovered will in this case depend simply upon the 
evidence adduced. And where the breach of contract con- 
sists in delivering goods of a quality inferior to that con- 
tracted for, the true measure of damages is the difference 
between the value of goods of the quality contracted for at 
the^time of delivery and the value of the goods then actually 
delivered, or their value ascertained by reselling them within 
a reasonable time (t). 

Formerly, where an action was brought for the agreed 
price of a specific chattel sold with a warranty, or of work 

(r) As to the measure of damages (s) Per Jervis, C. J., Sartlett r. 
for the breach of an executory contract, Holmes, 18 C. B. 688. And see, per 
sds Musterton v. Mayor, tbc., of Brook- MatOe, J., Lewis v, Clifden, 14 C. B. 
lyn, 7 Hill (U.S.) R. 61, recogniBed in 266. 

Story T. New Twh and Harlem S. C., (t) Loder v. KehuU, 3 C. B., N. 3., 

2 8eld«n(n. S.)R. 85. 128. 


Action for 
price of 
goods. 


Breach of 
warranty, 
Ac. 
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which was to be performed dccording to contract, the prac- 
tice was to allow the plaintiff to recover the stipulated sum, 
leaving the defendant to a cross action for breach of the 
warranty or contract ; in which action, as well the differ- 
ence between the price contracted for and the real value of 
the articles or of the work done, as any consequential 
damage, might have been recovered. It may be well to 
observe, however, that the practice in regard to this point is 
now different. In either of the foregoing cases and in that 
of goods agreed to be supplied according to contract, it is 
held competent for the defendant to show how much less the 
subject-matter of the action is worth by reason of the breach 
of contract, and to the extent that he obtains, or is capable 
of obtaining, an abatement of price on that account, he 
must be considered as having received satisfaction for the 
breach of the contract declared upon, so as to be precluded 
from recovering in another action to that extent ; but no 
more (u). That is to say, the ordinary measure of damages 
in an action for breach of warranty of goods is the difference 
between the actual value and the value guaranteed {x). To 
the rule just stated, which thus, in certain cases, obviates the 
necessity of bringing a cross action for breach of contract, 
there are, however, some exceptions {y). 

Without attempting here to inquire as to the effect of 
payment, or of a plea of set-off, on the -amount of damages 
to be awarded, in regard to which subjects reference must be 
made to works of a more technical character than the pre- 
sent, I may add, that, even where the statute of set-off does 

(u) Jadgm., Mondel v. Steel, 8 M. & 772. 

W. 870-2 ; Rigge v. Burhidge, 15 M. (x) Dingle v. Hare, 7 C. B., N. S., 
k W. 598 ; Panons v. Sexton, 4 C. B. 145. In such a case the amount of 
899 ; Dawson v. Collis, 10 C. B. 523 ; compensation paid to a sob-vendee of 
AUen V. Camion, 1 Or. & M. 832. the goods might also be recovered ; Id. 
Streei v. Slay, 2 B. A Ad. 456, is a {y) As to which see the jndgmoit 
leading authority npon the above point. in Mondel v. Steel, 8 Id. & W. 871 ; 
See aUo Mewton v. Forster, 12M. & W. DaXdn v. Oxley, 15 C. B., N. 8., 646. 
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not apply, it -is competent to a defendant, with a view to 
avoiding the scandal and absurdity (z) of a circuity of 
action, to set up a cross demand by way of defence to an 
action upon contract, provided he can show by his plea that 
the sum which he claims to be entitled to recover back is of 
necessity the identical sum for which the plaintiff is suing, 
or that he (the defendant) would be entitled to recover from 
the plaintiff whatever damages might, in the pending action, 
be awarded (a). It is obvious, however, that a defence such 
as here alluded to, would go to the whole cause of action, 
and not merely in reduction of damages. 

On refeiTing to the cases latterly cited, it may perhaps be 
thought, as suggested at p. 617, that the very terms of the 
particular contract under consideration do, to some extent, 
indicate the true measure of damages applicable on its 
breach ; it cannot be denied, however, that sometimes the 
rule by which to adjust the damages is ill-defined, and some- 
times much latitude, even in actions strictly founded upon 
contract, is allowed to the jury in assessing them. 

What, for instance, it may be asked, in the case of the 
breach of a covenant to repair, is the true measure of 
damages ? Is it, in accordance with the opinion of Lord 
Holt, the amount which would be required to put the 
premises into repair (b) ? Is it the amount of detriment 
done to the reversion by the premises being out of repair (c) ? 


( 2 ) Per Loid Denman, C. J., 
Walmsley v. Cooper, 11 Ad. & E. 216. 

(a) Charles v. AUin, 15 C. B. 46, 
62 ; Alston v. Hearing, 11 Exch. 822, 
831 ; Schloss v. Heriat, 14 C. B., N. 
S., 59 ; MinshuU v. Oakes, 2 H. & N. 
793. See, also, as to the subject above 
mentioned, Connop v. Levy, 11 Q. B. 
769 ; Wilders v. Stevens, 16 M. k W. 
208 ; Smith v. Marsack, 6 C. B. 486 ; 
Bartlett v. Holmes, cited ante, p. 625, 
n. (s) ; Hall v. Conder, 2 C. B., N. 


S., 22 ; Thompson v. OUlespy, 5 E. A 
B. 209, 223 ; Dakin v. Oxley, 16 C. 
B., N. S., 646. 

(6) Vivian r. Champion, 2 Ld. 
Bajm. 1125 ; Tatee v. Dunsier, 11 
Exch. 16, 18 ; per Watson, B , Davies 
V. Underwood, 2 H. A N. 574, who 
observes, that “as a matter of ftwst, it 
is never proved in evidence to what ex- 
tent the reversion is damaged.** 

(c) Doe d, Worcester Trustees v. 
Bowdands, 9 Car. A P. 7S4. 

S 6 2 
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hiring and 
service — 
wrongful 
dismissal 


Or, to speak more specifically, is it the loss which the land- 
lord would sustain if he sold his reversion in the market (d) ? 
Either of these methods of determining the damages would 
seem, in theory, to be satisfactory. 

Let us next inquire what, in an action for breach of an 
agreement of hiring and service by wrongful dismissal of 
the plaintiff from his employment, would be the proper 
measure of damages ? It would be obtained by considering 
what is the usual rate of wages for the employment con- 
tracted for, and what time would be lost before a similar 
employment could be obtained. The law considers that 
employment in any ordinary branch of industry can be 
obtained by a person competent for the place, that the 
usual rate of wages for such employment can be proved, and, 
further, that, when a promise for continuing employment is 
broken by the master, it is the duty of the servant to use 
diligence to find another employment (e). If, indeed, the 
particular employment could not be again obtained without 
delay, and if the wages stipulated for in the contract broken 
were higher than usual, the damages should be such as to 
indemnify for the loss of wages during that delay, and for 
the loss of the excess of the wages contracted for above the 
usual rate ; but no allowance would be made in the nature 
of pretium affectionis, nor for any pain caused to the plaintiff 


(d) Per Martirij B., Smith v. Peat^ 
9 Exch. 161, 166. See Zogran v. Ball^ 
i C. B. 598. 

It ia nsnal, in an action of covenant, 
brought within the term for not repair- 
ing, to give only nominal damages, in- 
asmuch as the lessee may afterwards 
repair during the term; but this is 
merely a rule of discretion : Platt on 
Covenants, p. 289. 

As to the mode of computing the 
damages in an action for freight, see 
MauUf J,, Oockbuim v. Alexander, 


6 C. B. 814-5, — in an action for breach 
of charter-party, see Dimech v. Corlett, 
12 Moo. P. C. C. 199 (where also are 
discussed the rules of construction ap- 
plicable to mercantile contracts) ; dis- 
tinguished in Behn v. Burness, 3 B. & 
S., 751, 760-1. 

(e) Per Erie, J., Beckham v. Drake, 
2 H. L. Ca. 606, and in Goodman v, 
Pocock, 15 Q. B. 584 ; per Crompton, 
J., Emmens v. Elderton, 18 C. B, 
508. 
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by his dismissal in consequence of his being attached to the 
place of his employment (/). 

In the case of a wrongful dismissal, then, we may conclude 
that the servant or party dismissed may recover such 
damages as the jury think the loss of the situation has 
occasioned. If the plaintiff has obtained, or is likely to 
obtain, another situation, the damages ought, on that ground, 
to be proportionately less, or even nominal, regard being had 
to the real loss sustained {g). Considerable latitude seems, 
however, in cases of the kind before us, to be permitted to 
the jury {h). 

In an action on an indenture of apprenticeship, the 
apprentice having wrongfully quitted the master s service, 
damages can only be recovered up to the time of action 
brought, not prospective damages up to the time when the 
term of apprenticeship would end (i). 

Of the general rule laid down at p. 617, and heretofore 
partially illustrated — that 'where a party sustains a loss by 
reason of a breach of contract, he is, so far as money can 
do it, to be placed in the same situation with respect to 
damages as if the contract had been performed,’ — some 
qualifications, of much practical importance, demand our 
notice. 

In the first place, contracts for the sale of real estate are contract 

for sale 

held to be made subject to the condition, that the vendor 
has a good title ; so that, when a person contracts to sell real 
property, there is an implied understanding, that, if (without 
fraud on his part) he fails to make out a good title, the only 

(/) Per ErlCf J., 2 H. L. Ca. 607. Powell^ 2 Smith L. C., 5th ed., p. 1 ; 

(g) Per Crompton, J., 13 C. B. 508. LiUey v. Elwin, 11 Q. B. 742, 755 ; 

As to the proper mode of declaring — for the wrongful rescission of agenPs 
for a wrongful dismissal, see Emmem authority, see Prichett v. Badger, 1 
V. Elderton, 13 C. B. 609, 632 ; Good- C. B., N. S., 296. 
man v. Pocock, 16 Q. B. 676 ; Fewinga (h) Smith t. Thompson, 8 C. B. ii. 

V. Tiadal, 1 £xch. 296 ; Taylor v. Lewis v. Ptachey, 1 H. & 0. 518. 

Laird, 1 H. AN. 266; CutUr t. 
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damages recoverable, over and above the deposit money paid 
with interest, will be the expenses which the vendee may be 
put to in investigating the title (Jc), Nominal damages only, 
are, in the case here supposed — i. e,, in the absence of fraud 
or misrepresentation on the part of the vendor — recoverable 
by the vendee for the loss of his bargain {1). 

“ It is a custom long established/' remarks Lord Campbell, 
C. J., in a recent case (m), supposed to be incorporated in 
all contracts for the sale of real estate as being universally 
known, that when the sale goes off for want of title in the 
vendor the damages shall be limited to the actual expenses. 
If the sale goes off because the vendor changes his mind, or 
otherwise by his fault, the custom does not apply and full 
compensation is given/' 

Since, moreover, every one who purchases land, knows or 
is presumed to know, that difficulties may exist as to the 
making of a title, which were not anticipated at the time of 
entering into the contract, should the purchaser think proper 
to enter into possession and to incur expense in alterations 
before the title is ascertained, he will do so at his own 
risk (n). 

In Hopkins v. Grazebrook (o), a person who had con- 
tracted for the purchase of an estate, but had not himself 
obtained a conveyance of it, sold it by auction, with a stipu- 
lation to make a good title by a day named. This he was 
unable to do, inasmuch as his vendor refused to convey, and 


(h) Per ParJcCf B., Rohimon v. 
Harman, 1 Exch. 855 ; Flureau v. 
ThornhUl, 2 W. Bla. 1078 ; Walker 
V. Moore, 10 B. & C. 416 ; Ifajulip 
V. Padtvick, 5 Exch. 615; Blake v. 
Phinn, 3 C. B. 976 ; Poppleton v. 
Bwhanan, 4 C. B., N. S., 20, 55; 
Simm/om v, Eeidtine, 5 C. B., N, S., 
554. 

(1) Pomtett T.PiUler, 17 C. B. 660; 


Sikes V. Wild, 1 B. & S. 587; -S'. C., 
32 L J., Q. B., 375. See Hodges v. 
Earl of Lichfield, 1 Bing. N. C. 492. 

(m) Simons v. PateJutt, 7 E. & B. 
572. 

(n) Judgm., Worthington v. War» 
rington, 8 C. B. 134. 

(o) 6 B. & C. 31 ; Robinson t. 
Harman, 1 Exch. 850. 
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it was held, that the purchaser by auction might, beyond his 
expenses, recover damages for the loss which he had sus- 
tained by not having the contract carried into effect. This 
case is certainly distinguishable from Flureau v. Thorn- 
hill (p), where the defendant was actually owner of the 
estate which he sold, and offered such a title to it as he had ; 
whereas, in Hopkins v. Orazebrook, the defendant impru- 
dently sold an estate of which he was not owner, and to 
which he had not the power of conferring even the shadow 
of a title. It seemed, therefore, but fair that he should be 
compellable to make good any loss which the purchaser had 
sustained by reason of not having that for which he had 
contracted (q). In other words, where a person enters into 
a contract to sell, knowing that he cannot make a title, he is 
remitted to his general liability, and the doctrine propounded 
in Flureau v. Thornhill (?•) does not apply (s). 

Where a party has been let into possession of land under 
a contract of purchase which he then refuses to complete, 
and no conveyance is executed, the vendor cannot recover 
from him the whole amount of the purchase-money, but only 
the damages actually sustained by his breach of contract (<). 
The measure of damages in an action of this nature is the 
detriment sustained by the plaintiff by reason of the defen- 
dant not having performed his contract. The question is, 
how much worse off is the plaintiff, owdng to the diminution 
in the value of the land or to the loss of the purchase-money, 
in consequence of the non-performance of the contract ? It 
is clear he cannot have the land and its value too. A party 
cannot recover the full \alue of a chattel, unless under cir- 


(p) 2 W. Bla. 1078. 

{q) But see Sugd. V. & P. , 14th ed., 
p. 369 ; Ooshell v. Archer ^ 2 Ad, & E. 
600. 

(r) As to which case, see Sugd. V. 
& P., 14th ed., pp. 358 et seq. 

(s) PouTiseit V. Fuller ^ 17 0, B. 


660, 677 ; SUcee v. }Yild, 1 B. & S. 
687. 

(t) Per Parhe^ B., Laird v. Pim, 7 
M. & W. 474, 478. See further as to 
the liability of a purchaser who fails 
to complete his purchase, Ockenden t. 
Henly^ E. B. k £. 486. 
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cumstances which import that the property has passed to the 
defendant, as in the case of goods sold and delivered, where 
they have been absolutely parted with and cannot be sold 
again '' (u). 

The next point which may present difficulty in applying 
the general rule (x) for measuring the damages is, in deter- 
mining whether or not the damage laid in the declaration is 
sufficiently connected with the alleged injury to justify its 
recovery by action. As introductory to this part of the 
subject, the following remarks of Dr. Story in his Treatise on 
Agency (2/) may advantageously be noticed — indicating a 
kind of damage which would certainly be too remote, “ If,’' 
says that learned writer, an agent who is bound to render 
an account and to pay over monies to his principal at a par- 
ticular time, should omit so to do, whereby the principal 
should be unable to pay his debts or to fulfil his other con- 
tracts, and should stop payment and fail in business, or be 
injured in his general credit thereby, the agent would not be 
liable for such injury ; for it is but a remote or accidental 
consequence of the negligence. So, if an agent, having 
funds in his hands, should improperly neglect to ship goods 
by a particular ship according to the orders of his principal, 
and the ship should duly arrive, and, if the goods had been 
on board, the principal might, by future re-shipments and 
speculations, have made great profits thereon, the agent will 
not be bound to pay for the loss of such possible profits, for 
it is a mere contingent damage, or an accidental mischief.” 
And, the same reasoning would apply to a case where, by 
the neglect of an agent to remit money, the principal has 
been prevented from engaging in a profitable speculation in 
some other business by his want of the funds ” (z). 

In connection with the foregoing observations, Stanton v. 


{u) Ante, p. 681, n. (/). 
(z) Ante, pp. 617, 629. 


(y) 4th ed., p. 280. 

(z) Story on Agency, 4th ed., p. 281. 



IN ACTIONS OF CONTRACT. 


633 


Collier (a) will be found worthy .of perusal. There the 
plaintiff (who was a printer) declared for the breach of a 
contract to re-deliver a printing-machine held by the defen- 
dant as security for money due to him, and which was to 
be re-delivered to the plaintiff upon certain terms. — The 
damage alleged was, that, by reason of the non-delivery of 
this machine, the plaintiff had lost great gains and profits, 
which would have resulted to him from its use, that his 
entire business and trade had been ruined, and that he had 
thereby become insolvent. Now, although no decision was 
given by the Court upon the question, whether the damage 
thus alleged was too remotely connected with the wrong 
done to be recoverable, it would certainly seem, referring to 
what Dr. Story says, in part to have been so. On proof of 
the circumstances here alleged, the plaintiff, it is conceived, 
would have been entitled to recover for the loss of profits, 
but not for damage resulting from his insolvency. 

The subject of remoteness of damage in an action of con- 
tract was much considered by the Court of Exchequer in a 
recent case (6), where the following rule in regard to it is 
laid down — that Where two parties have made a contract 
which one of them has broken, the damages which the other 
party ought to receive in respect of such breach of contract 
should be such as may fairly and reasonably be considered 
either arising naturally, i.e., according to the usual course of 
things, from such breach of contract itself, or such as may 
reasonably be supposed to have been in the contemplation of 
both parties at the time they made the contract, as the 
probable result of the breach of if (c). Where (as the 
Court in the case just cited proceed to remark) a contract is 

(а) 3 E. & B. 274. S., 322, 328-9. See also Randall v. 

(б) Hadley v. BaxendaUy 9 Exch. Raper, E. B. & E. 84 ; Josling v. 

841; Gee, Skpp.f Lancashire and York- Irvine, 6 H. A N. 512; Broom v. 

shirt R, C,, resp., 6 H. &; N. 211. Hall, 7 C. B., N. 8., 503 ; Duckworth 

(c) The rule here stated was applied v. Ewart, 2 H. & C. 129. 
in Portman v. Middleton, 4 C. B., N. 
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made with reference tp special circumstances, and such 
special circumstances are communicated by the plaintiff to 
the defendant, and are thus known to both the contracting 
parties, the damages which might reasonably be contem- 
plated as likely to result from* a breach of such contract, 
would be the amount of injury which would ordinarily follow 
from a breach of contract under the special circumstances so 
known and communicated. But, on the other hand, if the 
special circumstances were wholly unknown to the party 
breaking the contract, he, at the most, could only be sup- 
posed to have had in his contemplation the amount of injury 
which would arise generally, and in the great multitude of 
cases not affected by any special circumstances, from such a 
breach of contract. For, had the special circumstances been 
known, the parties might have specially provided for the 
event of a breach of contract occurring, by special terms as to 
the damages to be paid in such case, and of this advantage it 
would be very unjust to deprive them. 

In Hadley v, Baxendale, the rule above laid down and ex- 
plained was applied. That was an action of assumpsit for 
the breach of a contract, whereby the defendants (who were 
carriers) had undertaken to convey for the plaintiffs (who 
were millers and occupiers of a steam mill) a broken shaft, 
used for working the mill, which was forwarded to the con- 
signee, to serve as a pattern by which a new shaft might be 
constructed. The breach alleged was, that by the negligence 
of the defendants, the broken shaft was not delivered in 
reasonable time to the consignee, in consequence whereof the 
completing of the new shaft was delayed, and the plaintiffs 
were prevented from working their steam mill and supplying 
their customers with flour, and were deprived of the gains and 
profits which they might have made by so doing. It was 
proved, at the trial of this case, that the plaintiffs’ servant, on 
delivering the shaft to the defendants’ clerk, had stated that 
^ the mill was stopped, and that the shaft must be sent imme- 
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diately ; ’ but it did not appear that any further details, ^ 
showing the exigency of the case, had been communicated on 
the one side, or that any promise to use special diligence had 
been given on the other. The Court of Exchequer held, that 
the damage here claimed by ‘the plaintiffs was too remote to 
be recoverable, the loss of profits complained of not being 
such a consequence of the alleged breach of contract as could 
have been fairly and reasonably contemplated by both the 
parties when they made it. How, for instance, could the 
defendants know that the plaintiffs had not another shaft in 
their possession, or that their wish was not merely to send 
back the broken shaft to the engineers who made it ? The 
special circumstances of the case never were communicated 
to the defendants, a knowledge of which alone could have 
enabled them to have foreseen or contemplated the damage 
which ensued (c). 

With Hadley v. Baxendale should be compared two pre- 
viously adjudged cases — Black v. Baxendale (d) and Waters 
V. Towers (e). 

In the former of these cases the plaintiff had sent certain 
goods by the defendants, who were caniers, to a country 
town, intending that they should arrive in time for the mar- 
ket there on a certain day, of w hich intention, however, the 
defendants had no notice. — In consequence of the non- 
delivery of the goods by the defendants wdthin reasonable 
time, expenses were incurred in removing them for sale to 
another place, and the jury included the amount of such 
expenses in their verdict. The Court of Exchequer seem to 
have thought that the jury were wrong in so doing, but, as 
the amount of their verdict was under 20Z., refused in accord- 

(c) Acc. Wilson t. Lancashire and (e) 8 £xch. 401 ; Randall t. 

Yorkshire R. (7., 9 C. B., N. S., 632; Raper, E. B. & E. 84, which shows 
Bales V. London and North Western that a liability to loss may, under cir- 
R, C., 82 L. J., Q. B., 292. cumstances such as above put, entitle 

(d) 1 Exch. 410. the party liable to recover. 
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ance with the recognised rule in such cases, to grant a new 
trial. If,’’ said Pollock, C. B., the carriers had had distinct 
notice that the goods would be required to be delivered at a 
particular time, perhaps they would have been liable for those 
expenses for which without such notice they would not be 
liable ; but, whether any particular class of expenses is reason- 
able or not, depends upon the usage of trade and various 
other circumstances.” 

The decision in Waters v. Towers (J) shows, that, in an 
action for the breach of a contract to deliver goods, conse- 
quential loss through the plaintiff s inability to perform a 
sub-contract entered into by him may sometimes be recover- 
able as special damage. 

A review, however, of decided cases seems to show that 
the rule has not been uniformly observed, or very clearly 
settled ig), as to the right of a party to claim a loss of profits 
as a part of the damages for breach of a special contract. 
Perhaps the best practical test which can be suggested for 
application is this, that, if the profits are such as would have 
accrued and growm out of the contract itself, as the direct 
and immediate results of its fulfilment, then they would 
form a just and proper item of damages to be recovered 
against the delinquent party upon a breach of the agreement. 
The realisation of such profits as are here indicated may, 
indeed, be considered as forming part and parcel of the 
contract itself, and must have been in the contemplation 
of the parties when the agreement was entered into ; 
but if thej^ are such as would have l)een realised by the 
party from other independent and collateral undertakings, 
although entered into in consequence and on the faith 
of the principal contract, then they are too uncertain 
and remote to be taken into consideration as a part of 

(/) 8 Exch. 401. Borif B., 8 Exch. 403, with the cases 

(ff) Compare the remarks of Aldcr^ cited in the ensuing notes. 
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the damages occasioned by the breach of the contract in 
suit Qi), 

The rule laid down in Hadley v. Baxendale was applied 
in Theobald v. The Railway Passengers' Assura^ice Com- 
pany (i), where the action, in form ex contractu, was brought 
to recover compensation from the defendants in respect of an 
injury sustained by the plaintiff, one of their insured, whilst 
travelling by railway. The true measure of damages in this 
case was held to be compensation for the personal injury 
resulting from the accident, not exceeding, however, the sum 
which the company would have been liable to pay in the 
case of death, and irrespective of any loss of time or profits 
consequential on such injury ; for what the insurance com- 
pany calculate on indemnifying the party against is the 
expense and pain and loss immediately connected with the 
accident, and not remote consequences that may follow, accord- 
ing to the business or profession of the passenger.’^ 

Also in Collen v. Wright (k), which decided that a person 
who makes a contract as agent thereby impliedly warrants 


(h) Fox y. Harding, 7 Cushing (U. 
S.) R. 522-3; Richardson v. Hann, 8 
C. B., N. S., 655. 

As to recovering loss of profits, see 
also Hanslip v. Padwick, 5 Exch. 
615. 

It has been held, that, in an action 
for breach of warranty of a horse, the 
loss of a bargain for resale of the horse 
is not recoverable as special damage : 
Clare v. Maynard, 6 Ad. & E. 619. 
Nor, in such an action, can the costs of 
improvidently defending an action, 
brought against the plaintiff by his 
sub -vendee for breach of warranty, be 
recovered : Wrightup v. Chamberlain, 
7 Scott, 598 (with which compare 
Mainwaring v. Brandon, 8 Taunt. 
202). “No person,” says Lord Hen- 
man, C. J., in Short v. KaUotoay, 11 


Ad. & E. 31, “has a right to inflame 
his own account against another by in- 
curring additional expense in the un- 
righteous resistance to an action which 
he cannot defend.” Acc. Broom v. 
Hall, 7 C. B., N. S., 503. 

See also Walker v. Hatton, 10 M. k 
W. 249 ; Malden v. Pyson, 11 Q. B. 
292 ; Richardson v. Chosen, 10 Id. 
756; Pierce v. Williams, 23 L. J., 
Exch., 322 ; Smith v. Howell, 6 Exeb. 
730 ; Bramley v. Chesierton, 2 C. B., 
N. S., 592. 

(t) 10 Exch. 45. 

(h) 7 E. & B, 301 ; S. C. Error), 
8 Id. 647, recognising Randell v. Tri- 
men, 18 C. B. 786. See Simons v. 
Patchett, 7 E. & B. 568 ; Pow v. Haris, 
1 B. & S. 220 ; Richardson v. Hunn, 
8 C. B., N. S., 655. 
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General 
rule as to 
remoteness 
of damage 
stated 


Interest, 
when re- 
coverable. 


that he has authority in that capacity to contract, it was 
held that the costs of a Chancery suit instituted by plaintiff 
in reliance upon the agent’s representation of authority 
might be recovered. 

Upon the whole we may conclude, that, under ordinary 
circumstances, loss recoverable for breach of contract must be 
such as would naturally, i. e., in a great majority of similar 
cases,^flow from the breach alleged (1) ; — that, if there were 
special circumstances in the case, which would have made 
the loss complained of a reasonable and natural consequence 
of the breach, it must, in general, be shown that such special 
circumstances were communicated to or known by the de- 
fendants (m). 


Interest is in certain cases recoverable as damages by 
statute, in other cases at common law (n). The stat. 3 & 4 
Will. 4, c. 42, s. 28, enacts, That, upon all debts or sums 
certain, payable at a certain time or otherwise, the jury, on 
the trial of any issue or on any inquisition of damages, may, 
iy they shall think fit, allow interest to the creditor, at a rate 
not exceeding the current rate of interest, from the time 
when such debts or sums certain were payable, if such debts 
or sums be payable by virtue of some written instrument at 
a certain time ; or, if payable otherwise, then from the time 
when demand of payment shall have been made in writing, 
so as such demand shall give notice to the debtor that 
interest will be claimed from the date of such demand until 


(1) Collard v. South Eastern R. C., 
7 H. & N. 79 ; Smeed v. Fooi'd, 1 E. 
& E. 602. 

Where goods are delivered to a carrier 
to be carried &om A. to B., and are 
lost, their owner is entitled to recover 
the value of the goods at B. : Rice v. 
Baxendale, 7 H. A N. 96. 


(m) Jiidgm., Hadley v. Baxendale, 
9 Exch. 356. In the argument in this 
case many decisions are collected in 
regard to lemoteness of damage. 

As to the measure of damages in 
actions of contract see, further, the 
Law Mag. for May, 1856. 

(n) See Mayne Dams., Chap. 4. 
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the term of pa 3 mfient (o) : provided that interest shall be 
payable in all cases in which it is now payable by law” (p). 
Sect. 29 further empowers the jury, on the trial of any issue 
or on any inquisition of damages, if they shall think fit, to 
give? images, in the nature of interest, over and above the 
money recoverable, in all actions on policies of assurance 
mi de after the passing of the Act. 

The former of these sections, it will be remarked, is per- 
missive merely — not imperative — as regards the allowance 
of interest. Cases not within its operation are to be still 
regulated by the common law — under which interest is re- 
coverable only in the following cases (q) 

1. By the usage of tr^de, ex. gr., on bills of exchange (r) or 
promissory notes, or on an agreement to pay for goods, &c., 
by bill or note {s), or on a guarantie for the due payment of 
a bill {{). On a bond {u) also, and on a mortgage, interest is 
recoverable {x). 


(o) See Mowatt v. Lord Londes- 
borough, 3 E. & B. 307, 336 j S. C. 
(in Error), 4 Id. 1. 

(p) See Harper X. Williams, 4 Q. 
B. 219, 234; Attwood v. Taylor, 1 M. 
& Gr. 279, 332 ; Edwards v. Great 
Western R. C., 11 C. B, 538, 650. 

(q) See per Lord EUenhorough, C. 
J., Havilland v. Bowerbank, i Camp. 
60 ; Page v. Newman, 9 B. & C. 378, 
881 ; per Lord Mansfield, C. J., Ed^ 
dowes V. Hopkins, 1 Dougl. 376 ; Cal- 
ton V. Bragg, 15 East, 223, 226. 

(r) See Byles on Bills, 10th ed.. 
Chap. 22 ; Gibbs r. Fremont, 9 Exch. 
25 ; Hutton v. Ward, 15 Q. B. 26 ; 
Florence v. Jennings, 2 C. B., N. S., 
464 ; Florence v. Hrayson, 1 C. B., 

N. S., 584. See Suse v. Pompe, 8 C. 
B., N. S., 638; stat. 18 & 19 Viet. 

O . 67, s. 1 — under this section interest 
is recoverable on the bill or note in 
respect of which the writ was issued. 

In Keene v. Keene, 8 C. B., N. S., 


144, 145, Willes, J., observes, with 
respect to a bill payable with interest 
at a specified rate, “Until the maturity 
of the bill the interest is a debt : after 
its maturity the interest is given as 
damages, at the discretion of the jury ** 
— citing Gibbs v. Fremont, supra. 

(s) Davis V. Smyth, 8 M. & W. 
399 ; Farr v. Ward, 3 Id. 25 ; Mar- 
shall V. Poole, 13 East, 98, 101 ; Mid- 
dleton V. Gill, 4 Taunt. 298 ; Porter 
V. Palsgrave, 2 Camp. 472 ; Becker 
V. Jones, Id. 428, n. ; Boyce v. War- 
barton, Id. 480. 

(0 Ackermann v. Fhrensperger, 16 
M. & W. 99. 

(tt) Farquhar v. Morris, 7 T. R. 
124. See Hogan v. Page, 1 B. & P. 
337. 

(®) Price V. Great Western R. C., 
16 M. & W. 244 ; Morgan v. Jones, 
8 Exch. 620 ; Wms. Saunds., 6th ed., 
vol. 1, p. 201, n. (r). 
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2. Where there has been an express 

terest (y). ‘‘If,” says Tindal, C. J. (z), “ it be 

of the party to obtain interest, it is always in 
insert in the contract an express stipulation to 

3. Where, from the course of dealing between 
contract to pay interest may be implied (a). 


In taking leave of the subject of Contracts, Soiiie onef 
concluding observations may not be deemed superfluous. 
The importance of a knowledge of the higher classes of con- 
tracts, and of the qualities which attach to judgments of our 
Courts of Eecord or to instruments under seal, will, I appre- 
hend, readily be conceded. — And the necessity of ha' ‘ng an 
acquaintance with the characteristics of simple contn cts (to 
a consideration of which the foregoing pages have principally 
been devoted) will be at least equally obvious, when we 
reflect that mercantile engagements, almost without ex- 
ception, belong to this, the lowest class of contracts — that 
transactions such as these, ranging from the simplest to the 
most elaborate and important, depend often "upon nothing 
more than the hastily written and peculiarly worded corre- 
spondence of trading fii'ms, separated by either of the great 
oceans from each other : bearing this in mind, we shall per 
force admit, that not merely to the professed lawyer, but to 
the layman, some considerable familiarity with the elements 
— with the principles — of our law merchant is essential. In 


(y) Attwood V. Taylor^ 1 M. & Qr. 
279 ; Orme v. Galloway, 9 Exch. 644 ; 
Frcmcis t. Wilson, Ry. k Moo. 106; 
Doman v. Dihden, Id. 381. 

( 2 ) Foster v. Weston, 6 Bing. 714. 
(a) Nichol v. Thompson, 1 Camp. 
52, n., and cases there cited : Petre v. 
Duneomhe, 20 L. J., Q. B., 242 ; 
Dmton V. Rodie, 3 Camp. 496 ; Owynn 
y, Qodby, 4 Taunt. 846. 


As to levying interest under writs of 
execution, see Reg. Prac., H. T. 1858, 
reg. 76, 77. 

As to interest on writs of error, see 
3 & 4 Will. 4, c. 42, s. 80 ; Reg. PI. 
Trin. T., 1863, reg. 26. See Levy y, 
Langridge, 4 M. & W. 887 ; Hooper 
V. Lane, 6 H. L. Ca. 444. 

As to allowing compound interest, 
Fergusson v. FyffCf 8 Cl. & F. 121, 
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th© ordinary affairs of life, also, in the constantly recurring 
cy. dgrrf daily or familiar events, as well the most momentous 
A le most trivial compacts known to law, are authenticated 
ner by seal nor by record. The purchase of necessaries 
*i shop, and the solemn contract of marriage, which is 
founded on the consent of the contracting parties — evidenced 
per verba de prcBeenti, — seem to be, in strictness, alike re- 
ferable to the class of simple contracts. 

In proportion, however, to its importance, is the diflSculty 
of acquiring the knowledge here alluded to. Not only are 
ca'^’^es of action ex contractu almost infinitely varied, but the 
masters of defence pleadable in such actions are equally 
diversified ; — whilst statutory provisions, relative to the one 
and to the other are extremely numerous. Hence the 
learning applicable to contracts can but be acquired gra- 
dually — by experience — and practice. In connection with 
the lowest, as with the best authenticated contract — ^with 
that which is oral as with that which is founded on record 
of on Act of Parliament (6), — points of perplexity and doubt 
will suggest themselves to the inquirer. The great prin- 
ciples, however, which support this entire subject are, at all 
events, surely traced and ascertained, and the better they 
are understood, illustrated by a comparison of decided cases, 
tested and examined, the more will they be found consistent 
with common sense — with sound policy — with the dictates of 
wisdom and of justice. 


(6) Ante, pp. 260, 267. 


T T 
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BOOK III. 

TORTS. 


CHAPTER I. 

TORTS GENERALLY — THEIR NATURE AND CLASSIFICATION. 

A TO RT (a) is described in statutory language (h) as ^ a 
wrong, indepepdent of contract.^ It involves the idea, if not 
of some infraction of law, at all events of some infringement 
or withholding of a legal right — or some violation of a legal 
duty (c). 

An action of toH will lie for a direct injury to the person 
or property, for the wu’ongful taking or conversion of goods, for 
consequential damage : the right of action for a tort being 
founded 1. on the invasion of some legal right (d) ; or 2. on 
the violation of some duty towards the public productive of 
damage to the plaintiff (e) ; or 3. on the infraction of some 
private duty or obligation productive likewise of damage to 
the complainant (/). 

The importance of having a correct perception of the na- 


(a) “Tortus” — damoum, injustitia, 
riolentia alicul illata : Ducange Gloss, 
ad Tcrb. “ As right signifieth law, so 
tort, crooked or wrong, signifieth in- 
jnj*y 2 Inst. 66. 

(fi) See the C. L. Proc. Act, 1852. 

(c) Co. Lilt. 158 b. ; 8 Bla. Com. 
118. 

The word “duty” above used signi-i 
fies “that which a person owes to an- 
other or to the public generally — that 
which a person is bound by any legal 


obligation to do or to perform see 
Webster Diet, ad verb. Although the 
above definition would include within 
the term “ duty,” the obligation to pay 
a debt or to perform an agreement, it is 
not usual to employ this term in 
reference to obligations purely ex 
eontractu. 

(d) Post, pp. 643-646. 

(c) Post, pp. 646-661. 

(/) Post, pp, 661 ct seq. 
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ture of a right of action founded upon tort or ‘ wrong inde- 
pendent of contract/ will justify a brief examination of each 
of the three classes of cases above specified. 

First, then, as to the class of cases in which complaint isA 
made of the invasion of some legal right — (that is, of some'^®^''^' 

^ Class I, 

legal right actually in the possession of the complainant, and 
to the enjoyment whereof he is entitled,) — ex. gr., where 
wrong is done to the person or reputation — where goods are 
tortiously converted, or a direct injury is done to property (g). 

Here, a plaintiff, in order to entitle himself to damages, may 
be called upon to show two things — the existence of the right 
alleged (A), and its violation (i). 

Now, the existence of the right alleged will have to be 
established by reference to legal principles. It sometimes 
admits of easy proof, as in the case of an action of trespass for 
taking away goods, where the plaintiff would have a jyrimA 
facie case sufficient to entitle him to recover, upon merely 
proving his own possession of the goods, and that they were 
tortiously taken out of it by the defendant ; the reason of 
this being, the bare possession gives a right as against a 
wrong-doer, for the invasion whereof an action of trespass will 
lie (]c). 

So, we have already seen (1) that trespass ^vill lie for a 
mere entry upon laud in possession of another, although, 
if an action be brought by a reversioner for damage done 
to his reversionary interest in land demised, a foundation 


(^r) As to the various species of 
actioDS ex delicto, post, Chaps. 2*4. 

{li) In kogtrs v. DiUt, 13 Moo. P. 
0. C. 209, 216, the judgment of the 
Supreme Court at Calcutta proceeded 
expressly on the ground that a right had 
become vested in the plaintiff and had 
been invaded by the defendant ; this 
judgment, however, was reversed by the 
Privy Council. The Case may usefuUy 
be consulted in regard to the ingre- 
dients in a right of action ex delicto. 


(i) “An action for a wrong involves 
a correlative right : per ErlCy J., 
Laing v. Whaley^ 3 H. & N. 67S j 
S. a, 2 Id. 476. 

{Ic) Per AahJiurst^ J., Smith v* 
MilleSy 1 T. R. 475, 480 ; post. Chap. 
8, sect. 2. See also Imperial Gas 
Lights Co* v. London Gas Light 
Co., 10 Exch. 39. 

(1) Ante^ p. 88; Judgm., kyan v. 
Clark, 14 Q. B. 71. 


T T 2 
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for the claim to damages would have to be laid by 
showing that the injury complained of was of so durable 
a kind as necessarily to be productive of damage to his 
estate (m). 

But, further, the existence of a right may have to be 
proved by an appeal to elementary principles and by deduc- 
tions ingeniously drawn from them, by a discussion of general 
doctrines of public policy, or by embarrassing enquiries 
touching the intention of the Legislature. In support of this 
remark, I would refer to the great case of Ashby v. WhitSy 
formerly abstracted (n ) — to the equally important judgment 
in Semaynes case (o), illustrating the fundamental maxim of 
our law, that ' every man's house is his castle ’ (_p), — to the 
opinions of the Judges, and the decision of the House of 
Lords, in Jeffery s v. Boosey (g), where the long vexed ques- 
tion as to the existence of copyright at common law was 
re-agitated, and an opinion in the negative regarding it 
was expressed (r) — to all those numerous cases (some of 
which will have to be hereafter noticed) wherein the exis- 
tence of a right has been found to depend upon the in- 
tei'pretation of the statute law, and the unravelling of its 
perplexities {s). 

In the class of cases now under consideration, it will be 
noticed, that proof of actual damage has not been specified 
as requisite to entitle a complainant to recover. Many in- 
stances confirmatory of this remark — that an action may lie 
for the invasion of a right without proof of special damage — 
were cited in a former chapter {t ) ; where, inter alia, refer- 


(m) Post, Chap. 3, s. 1. 

(») Ante, p. 85. 

(o) 5 Rep. 91. 

(p) Leg. Max., 4th ed., p. 417. 

(q) 4 H. L. Ca. 815. 

(r) See particularly, per Lord 
Broughartiy 4 H. L. Ca. 904 ; per 
Loid St, Leonardsy Id. 77. 


(s) See, for instance, Ellwell v. Pro* 
prietors of (he Birmingham Canal 
Nav.y 3 H. L. Ca. 812. 

{t) Ante, Book I., Chap. 8, pp. 84 
et seq. See Gamhart v. Sumner, 5 H. 
&N. 5. 

In Chamherlaine v. Chester and 
Birkenhead R, C., 1 Bxcb. 870, 876-7, 



THEIR NATURE AND CLASSIFICATION. 


646 


ence was made to decisions which establish that the fraud- 
ulent use and appropriation of a trade mark is, per se, 
actionable (u), 

A right of action in trover (and the same remark seems 
applicable to trespass de Ionia aaportatia and to replevin), 
falls, it is conceived, within the class of rights of action ex 
delicto under our notice. True it is, that in trover the 
recovery of substantial damages is in practice usually sought. 
An action, however, in this form is in most cases brought 
to establish a mere right of property ” {x)y in other words, 
to establish the fact that a right has been invaded or 
withheld. 

To the class under notice is also referable the right of action 
for a libel or for slander where the words spoken are action- 
able per ae ; the right of action for words actionable only 
when productive of special damage offering an exception to 


we read that where a statute pro- 
hibits the doing of a particular act 
affecting the public, no person has a 
right of action against another merely 
because ho has done the prohibited act. 
It is incumbent on the party complain- 
ing to allege and prove that the doing of 
the act prohibited has caused him some 
special damage, some peculiar injury 
beyond that which he may be supposed 
to sustain in Common with the rest of 
the Queen's subjects by an infringement 
of the law. But where the act prohi- 
bited is obviously prohibited for the 
protection of a particular party, there 
it is not necessary to allege special 
damage.” The reason on which this 
rule is founded seems to be, that inas- 
much as the statute recognises the right 
of the plaintiff, the breach of that re- 
cognised right gives him a title to sue 
without showing special damage, in 
accordance with the principle stated in 
the text. 

(tt) In ManK v. Billings^ 7 Cush. 


(U.S.) R. 322, it was held that a coach 
proprietor running carriages between 
a railway station and a town has no 
right falsely to hold himself out as 
being in the employment or under the 
patronage of a particular hotel keeper 
in such town, by affixing to his car- 
riages, &c., the name of the hotel, this 
being done to the detriment of some 
other party lawfully entitled to the 
privilege in question. And it was 
further held that the representation 
thus falsely made for the purpose of 
enticing passengers from the plaintiff's 
carriages would be a fraud on him, and 
a violation of his rights, for which an 
action would lie without proof of actual 
or specif c damage. 

See also Newhall y. Ireson, 8 Cush. 
(U. S.) R, 596 ; Lawson y. Bank of 
London^ 18 C. B. 92. 

The fraudulent user of a trade mark 
is constituted a misdemeanor by stat. 
25 & 26 Viet. c. 88. 

(a:) Sedgw. Dams., 2nd ed., p. 476. 
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the class in question (resulting, as it would seem, from an 
application of the maxim, De minimis non curat lex (z))^ 
in respect of the necessity of proving such special damage in 
order to sustain the action. 


Rights of 
action ex 
delicto. 

Claes II. 
Actf6h for 
breach of 
public duty 
— ^producing 
damage. 


Secondly. An action ex delicto may be founded on the 
violation of some public duty (i.c., of some duty towards the 
public), and consequent damage to the complainant. Now, 
here three different matters must be proved in order to 
entitle the plaintiff to a verdict, viz., the existence of the 
alleged duty — its breach — and damage : — the existence of a 
public duty may be established either by bringing the facts 
of the case within the reach and control of some acknow- 


ledged doctrine of the common law, or by showing that 
they are within the words, spirit, or purview of an Act of 
Parliament. 


Let us, under the term public duty,’' include the duty of 
refraining from doing, as well as that of doing, acts of a par- 
ticular kind or tendency, and we may then lay down the 
proposition above stated, thus in a somewhat expanded form 
— ^Wherever a duty has to be observed towards the public by 
an individual, and another is specially injured in conse- 
quence of the non-observance or non-discharge of such 
duty, or through misfeasance or malfeasance in its discharge, 
an action will lie at suit of the latter party against the 
former (a) : the gist of such action being negligence 
producing damage (6). 


(z) Leg. Max., 4th ed., p. 143 ; 
post, Chap. 2. 

(a) See 3 Bla. Com. 165. 

(5) ** There is no absolute or intrinsic 
negligence ; it is always relative to some 
circumstances of time, place, or per- 
son:’* per Bramwell, B., Derjg v. 
Midland R. (7., 1 H. A N. 781, and in 
Rucky. Williams, 3 Id. 318. “Ncg- 
ligenco may be either direct or arising 
from circumstances per Watson, B., 


Jliplcins V. Birmingham Gas Light 
Co., 5 H. & N. 87 ; S. C., 6 Id. 250. 
“What constitutes ‘gross negligence’ 
is always excessively difficult either to 
define or, by way of anticipation, to 
illustrate : ” per Lord Cranworth, Coh 
yer v. Finch, 5 H. L, Ca. 924. 

As to evidence of negligence, see 
Great Western R. ‘ 0. of Canada v. 
Braid, 1 Moo. P. 0. C., N. S., 101 ; 
Toomey v. London, Brighton, and 
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As simple illustrations of the practical working of this 
proposition, I may refer to the cases below cited, which 
establish, that — wherever an instrument, dangerous in its 
existing state, and calculated to inflict damage on those who 
may come in contact with it, is so placed as to be likely to 
cause bodily hurt, the person thus placing it is liable, if hurt 
ensues, to the party injured (c). 

Let us pause here for a moment to notice one characteristic 
of the class of cases now under review. The breach of a 
public duty causing damage to an individual, in truth, com- 
bines two tortious ingi'edients, which are, according to cir- 
cumstances, more or less clearly distinguishable from each 
other — the Avrong done to the public, and the wrong done to 
the individual. That which is, in strictness, correlative to a 
public duty is a right enforceable at suit of the public. But, 
then, the general rale of law is well settled, that an indi- 
vidual cannot enforce a public right, or redress a public 


SotUh Coast iZ. U, 3 C. B., N. S., 
146 ; Cornman v. Eastern Counties R, 
C.f 4 H. & N. 781 ; Roberts v. Great 
Western R. C., 4 C. B., N. S., 606 ; 
Vaughan y. Taff Vale iZ, U., 6 H. & 
N. 679, reversing S. C., 3 Id. 743 ; 
Fremantle v. London and North West- 
ern R, U., 10 C. B., N. S., 89 ; Bbjih 
v. Birmingham Waterworks Co.y 11 
Exch. 781 ; Manchester, (kc., R. C., 
app., Fullarton, resp., 14 0. B., N. 
S., 64. 

“Negligence alone without damage 
does not create a cause of action per 
Watson, B., Duckworth v. Johnson, 
4 II. & N. 669. 

(c) Diseon v. Bell, 6 M. & S. 198 ; 
Scott V. Shepherd, cited ante, p. 96 ; 
Gilbertson v. Richardson, 6 C. B. 602 ; 
Bird V. Holbrook, 4 Bing. 628 (with 
which compare Holt v, Wilkes, 8 B. & 
Aid. 304 ; Jordin y. Crump, 8 M. & 
W. 782 ; Deane v. Clayton, 7 Taunt. 


489 ; Wootton v. Dawkins, 2 C. B., N. 
S., 412) ; Judgm., 6 Exch. 767-8. 

In Vaughan v. Taff Vale R, C., 5 
H. & N. 685, Cockburn, C. J., ob- 
serves, “Although it may be true that 
if a person keeps an animal of known 
dangerous propensities, or a dangerous 
instrument, be will be responsible to 
those who are thereby injured indepen- 
dently of any negligence in the mode of 
dealing with the animal or using the 
instrument; yet when the legislature 
has sanctioned and authorised the use 
of a particular thing, and it is used for 
the purpose for which it was autho- 
rised, and every precaution has been 
observed to prevent injury, the sanction 
of the legislature carries with it this 
consequence, that if damage results 
from the use of such thing, indepen- 
dently of negligence, the party using it 
is not responsible.’* 
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injury by suit in his own name (d). Where he suffers wrong 
or sustains damage in common with other memhera of the 
community, no personal right of action thence accrues. The 
private grievance is merged in that of the public, and the 
remedy (if any exists) will be by public prosecution, in order 
that the rights of the public may thus be vindicated. Even 
where one person sustains damage in common with the 
public, and, from the circumstances in which he happens to 
be placed, suffers more frequently or more severely than 
others, he will not, on that account, have, as of course, a 
separate right of action. It is only where he suffers some 
special damage, differing in kind from that which is common 
to others, that a personal remedy accrues to him (e). 

In every case belonging to the class now under considera- 
tion vill be found as an ingredient some nonfeasance, mis- 
feasance, or malfeasance of a public duty — constituting pro 
tanto an offence (not necessarily indictable) against the 
public — also an injury productive of special damage to an 
individual. 

Thus, in Ellia v. The Sheffield Gas Consumers' Co. (/), 
the action was brought against a registered joint-stock com- 
pany, who had contracted with an individual for the laying 
do^vn of their gas pipes in the town of Sheffield, without 
having obtained any special powers for that purpose. It 
appeared, that, in the course of making the necessary exca- 
vations, a heap of stones had been left in one of the streets, 
over which the plaintiff, whilst passing in the dark, fell — 
thus sustaining damage. The declaration charged, that the 


{d) Ante, p. 96. 

(e) See JBrainard v. Connecticut 
River R. C., 7 Cush. (U. S.) R. 510, 
511. 

(/) 2 B. & B. 767 ; Blake y. Thirst, 
2 H. & C. 20 ; Hole r. Sittinghourne 
and Sheemess R. C., C R, k N. 488 ; 
(dietinguithed in Gray t. PvUen, 32 


L. J., Q. B., 169 ;) BvlUr v. Hunter, 
7 H. & N. 826. See Reg. r. Longton 
Gas Co., 29 L. J., M. C., 118 ; Over- 
ton T. Freeman, 11 C. B. 867 ; 
Gay ford v, Nicholls, 9 Exch. 702; 
Clothier y, Wehsterp 12 0. B., N. S., 
790. 
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defendants had committed a nuisance in obstructing, without 
due powers, the public thoroughfare ; and the plaintiff, 
having obtained a verdict, it was contended, that the action 
should have been brought against the contractor whose 
workmen had caused the damage, and not against the com- 
pany ; but. Lord Campbell, C. J., observed, this '' is simply 
the case of persons employing another to do an unlawful act, 
and a damage to the plaintiff from the doing of such un- 
lawful act (gr). We have the injuria et damnum Qi), which 
constitute a ground of action.” Again — in Barnes v. 
Ward (i), the question was — whether or not there is a duty 
cast upon the owner of a house and premises adjoining a 
public footway to fence them off in such a manner as to 
prevent damage to any one lawfully passing along the public 
way, who might, otherwise, by diverging accidentally from 
his track, owing to the state in which the premises chanced 
to be, meet with an accident ? The Court held that such 
a duty or obligation is, under the circumstances named, cast 
upon the owner of property ; and that its non-observance 
will render him liable for damage caused thereby, the ground 
of this decision being, that the excavation (which caused the 
damage complained of) was a public nuisance (I'). In each 
of the foregoing cases we find, as elements in the right of 


(g) See, also, per Lord Camphell, 
C. J., Sadler v, Henloch, 4 E. & B. 
577, citing Ellis v. Sheffield Oas Con- 
Burners^ Co., supra ; per Williams, J., 
Pickard v. Smith, 10 C. B., N. S., 
480. 

(h) Ante, pp. 74 et seq. 

(i) 9 C. B. 392 ; Judgm., 8 M, & 
W. 788. With Barnes v. Ward, supra, 
compare Corby v. Hill, 4 C, B., N. S., 
556 ; Stone v. Jackson, 16 C. B. 199 ; 
Chapman v, Bothwell, E. B. & E. 
168 ; HounscU v, Smyth, 7 C. B , N. 
S., 731 ; Bolch v. Smith, 7 H. & N, 
736, 744; Oroueott v. WiUiamdf 82 


L. J., Q. B., 237 ; per Byles, J., 
Witherley v. Regent's Canal Co., 12 
C. B., N. S., 6; Robbins v. Jones, 15 
C. B., N. S., 221 ; Binks t. South 
Yorkshire R. C., 3 B. A S. 244 ; 
Fisher y. Browse, 2 B. & S. 770. See 
Cornwell v. Metropolitan Commisswn* 
ers of Sewers, 10 Bxch. 771, 774. 

(I) Hardcastle v. South Yorkshire 
Railway and River Dun Co., 4 H. A 
N. 67, 70 ; Bucks t. South Yorkshire 
and River Dun Co., 8 B. A S. 244, 
252, 254 ; per Williams, J., and Keat- 
ing, J., HounstU y. Smyth, 7 C. B., 
N. S., 742, 745, 
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action, a breach of public duty and a private wi'ong producing 
damage (Z). 

As throwing light upon the subject before us, Brown v. 
Mallett (m), and the elaborate judgment there delivered by 
Mr. Justice Maule, demand careful examination. The ques- 
tion raised in that case was as follows : — What is the duty 
of the person who had the possession and control of a vessel, 
which, without any fault of his, has, whilst in his possession, 
sunk, so as to obstruct a public navigable river, with respect 
to vessels navigating the river after his possession and con- 
trol have ceased ? There seems no doubt,” obseiwed the 
Court, “ that it is the duty of a person using a public navig- 
able river, with a vessel of which he is possessed and ha^ 
the control and management (71), to use reasonable skill and 
care to prevent mischief to other vessels ; and that, in case 
of a collision arising from his negligence, he must sustain, 
without compensation, the damage occasioned to his own 


(l) Pickard v. Smithj 10 C. B., N. 
S., 470, 479, 

Land maj, howeyer, be dedicated to 
the public as a highway, subject to in- 
conyenience or risk arising from its 
existing condition ; Fisher y. Prowse^ 

2 B. & S. 770. See Morant y. Cham- 
lerlin, 6 H. & N. 541. 

(m) 5 C. B. 599 ; Submarine Tele- 
graph Co, V. Dickson, 15 C. B., N. S., 
759; per Williams, J., 13 C. B., N. 
S., 784 ; per Martin, B., Gibbs y. 
Trustees of Liverpool Docks, 1 U. & 
N. 451, and in S. C. (reversed in Error), 

3 Id. 175-6 ; recognised in Mersey 
Dock Board v. Pe^ihallow, 7 H. & N. 
329 ; The King v. Watts, 2 Esp. 675 ; 
Parnahy v. Lancaster Canal Co,, 11 
Ad. b K. 238 ; Hancock v. Yoik, New- 
castle and Berwick R. C., 10 C. B. 
348 ; White v. Crisp, 10 Exch. 312 ; 
White V. Phillips, 15 C. B., N. 8., 
215. See also Card v. Case, 5 C. B. 


622 . 

As to the liability of commissioners 
or trustees acting under the statute 
law for negligence and breach of duty, 
see Mersey Dock Board v. Penhallow, 
7 H. & N. 329 ; Holliday y. St. Leo- 
nards, Shoreditch, 11 C. B., N. S., 
192, and cases there cited; Thompson 
V. North Eastern 72. ( 7 ., 2 B. & S. 106, 
119 ; Walker v. Goe, 4 H. & N. 350 ; 
S, C., 3 Id. 395, and cases there cited ; 
Ruck V. Williams, 3 H. & N. 308 ; 
cited Judgm., 1 Moo. P. C. C., N. S., 
119 ; Manley v. St. Helen's Can. and 
72. ( 7 ., 2 H. & N. 840 ; Cane y. Chap- 
man, 5 Ad. b E. 647, cited per Jervis, 
C. J., Bogg v. Pearse, 10 C. B. 541 ; 
Southampton, dec., Bridge Co, v. Board 
of Health of Southampton, 8 K. A B. 
80], 807. 

(n) See, per Walson, B., Manley y. 
St. Helen's Can. and 72. C,, supra. 
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vessel, and is liable to pay compensation for tliat sustained 
by another navigated with due skill and care. And this 
liability is the same whether his vessel be in motion or 
stationary, floating or aground, under water or above it ; in 
all these circumstances tlie vessel may continue to be in his 
possession, and under his management and control ; and, 
supposing it to be so, and a collision with another vessel to 
occur from the improper manner in which one of the two is 
managed, the owner of the vessel properly managed is en- 
titled to recover damages from the owner of that which was 
improperly managed. This duty of using reasonable skill 
and care for the safety of other vessels is incident to the 
possession and control of the vessel Subject to this obli- 
gation, the owner has a right, while his vessel is afloat, to 
proceed in any direction and to remain at any place ; and 
when it is aground, whether sunk or not, to remain as long 
as the occasions of his voyage require. Of the existence of 
these rights and of these duties, so long as the possession 
and control of the vessel continue in the same person, there 
seems to be no doubt. Nor does there seem to be any 
doubt, that, if these were transferred to another person, the 
rights and the duties would also be transfeiTed to him, and 
the original owner would cease to be entitled to or bound by 
them.” A person, however, may cease to have the possession 
and control of a vessel, although they are not transfen’ed to 
any other person, ex, gr., by some casualty of navigation (as 
in the case sub judice ) — what then are the rights and obli- 
gations of the owner 'i Assuming that the loss of the vessel 
arose from unavoidable accident — that the o^vner is wholly 
blameless in regard to it, and that there are no special 
circumstances casting upon him a continuing liability, it 
seems clear that he is not compellable to remove the ob- 
struction to the navigation caused by the sunken vessel, nor 
even to take measures for diminishing the danger arising 
from it. Inasmuch, then, as an indictment would not lie. 
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under the circumstances stated, for the danger and impedi- 
ment to the public, no action would be maintainable for par- 
ticular damage resulting from the obstruction in question 
to an individual. The duty of the defendant (if it existed 
at all) would be of a public nature ; and the plaintiff, in 
order to succeed, would have to show a breach of public < 
duty as well as special damage to himself (p). 

In any such case the declaration must contain allegations 
of matter of fact raising the duty for breach of which coupled 
with damage the plaintiff sues ; any allegation of duty, how- 
ever, is "'useless where the declaration is insufficient, and 
superfluous when sufficient without it (p). Various recent 
cases which have given rise to interesting discussions re- 
specting legal duties are cited infra {q). 

Wherever, then, an action is brought for damage caused 
by breach of a public duty, the damage, and not the breach 
of duty, is that for which the complainant sues — his object 
being, — not to vindicate a right on behalf of the public, 
but — to recover compensation for a wrong done to himself. 
Between the public and the private wi'ong, concurring in a 
cause of action such as now alluded to, the distinction should 
carefully be traced. The mode of tracing it may be illus- 
trated by Coaling v. Coxe (r), where the action was in 
case against a witness for not obeying a subpoena ; and the 
Court observed, "that, in such an action, brought for a 


(o) See Judgm., 5 C. B. 620. 

(p) Per MauUf J., 5 C. B. 615, 
adopted Judgm., Metcalfe v, Ilether- 
ingtoUf 11 Exch. 270 ; S. ( 7 ., 5 H. & 
N. 719 ; as to which case see Judgm., 
3 H. A N. 175-6; per WilliamSy J., 
Brcnonlow v. Metropolitan Board of 
Works, 13 C. B., N. S., 784 ; per 
Crompton, J., Mersey Dock Board t. 
Penhallow, 7 H. & N. 336. 

(q) Southcote r. Stanley, 1 H. & N. 
247, which ** stands entirely upon the 


relation of host and guest, and was 
decided upon this principle, that one 
who chooses to become a guest cannot 
complain of the insufficiency of the 
accommodation afforded him per 
Williams, J., Corby y. Bill, 4 C. B., 
N. S., 565-6 ; Hill v. Balls, 2 H. & 
N. 299 ; Dalton v. Denton, 1 C. B., 
N. S., 672. Et vide per Pollock, C. B., 
Abraham Y, Reynolds, 5 H. & N. 148. 
(r) 6 C. B. 703. 
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breach of duty — not arising out of a contract between the 
plaintiff and the defendant (a), but — ^for disobeying the order 
of a competent authority, — the existence of actual damage or 
loss is essential to the action, — as the law will not imply a 
loss to the plaintiff from mere disobedience to the sub- 
poena (t). In other words, the law will here discriminate 
between the breach of the public duty and the personal 
damage, which form the component elements of the complete 
right of action. In resolving the question, whether or not 
an action under the circumstances supposed is maintainable, 
the Court has to direct its attention as well to the private 
damage as to the contempt or public offence ; whereas, on 
motion for an attachment, it has to consider the latter only. 
“ To found a motion for an attachment against a witness for 
disobeying a subpoena, it must be shown that he has wilfully 
abstained from attending in pursuance thereof, or that he 
has in some way treated the process of the Court with con- 
tempt ” (u). Should the party subpoenaed succeed in purging 
himself of the alleged contempt, he will still be liable to an 
action for any damage which the plaintiff may have sus- 
tained in consequence of his non-attendance at Nisi Prius ; 
and in support of such action there will yet remain, as an 
ingredient, a wrong towards the public in disobeying the 
process of the Court (u). Not only in the case above put 
does the right of action admit of satisfactory analysis, but in 
other cases falling within the class now under notice a similar 
process may generally, without difSculty, be pursued. 

In the examples latterly presented, the right of action has 
been founded on the breach of a public duty, existing at 
common la^v, productive of damage to the plaintiff. A 

(«) See Yeatman v. Dempsey, 9 C. Simeon, 2 C. B. 548, 566. 

B., N. S., 881 ; S, C, 7 Id, 628. (u) Marshall y. York, Newcastle, 

{t) Judgm., 6 C. B. 718-9; Mxdlett and Bervnch R. 0., 11 C. R 398, 
V. Munt, 1 Cr. & M. 752 ; Needham 408, 404, 

V, Fraser, 1 0. B. 815. See Wade y. 
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pSS^d^ty. public duty may also be imposed, in part or wholly, by the 
statute law ; when this is so, the precise nature and extent 
of the statutory duty must of course be determined by refe- 
rence to the words of the Act creating it, as stated at p. 646, 
and as illustrated by cases below cited {x). 

Lord Holt indeed lays down (y), that '' wherever a statute 
enacts anything, or prohibits anything for the advantage of 
any person, that person shall have remedy to recover the 
advantage given him, or to have satisfaction for the injury 
done him, contrary to law, by the same statute ; for it would 
be a fine thing to make a law by which one has a right, but 
no remedy but in equity ” {z ) — which seems equivalent to 
saying, tliat, “ when a statute gives a right, then, although in 
express terms it has not given a remedy, the remedy which 
by law is properly applicable to that right follows as an 
incident ” (a). 

The remark of Lord Holt, above cited, may assist in 
removing any preliminary difficulty which might be felt in 
regard to certain enactments which impose a duty, but do 
not specify a remedy or penalty for its breach. The decision 
of the Court of Queen’s Bench in Couch v. Steel (6) is impor* 
tant, as showing that the mere imposition of a penalty for 
the breach of a statutory duty will not necessarily deprive 
an individual injured thereby of an action ex delicto for 
damages. The question there arose with reference to the 
statute 7 & 8 Viet. c. 112, s. 18, which enacts ''that every 


{x) Hllcoat V. ArchhiHliop of Can- 
terhury, 10 C. B. 327 ; Robinson v. 
Gellf 12 C. B, 191 ; General Steam 
Nav. Co. T. Monnson, 13 C. B. 581 ; 
Morrison v. General Sitam Nav. Co., 
8 Exeb. 733 ; General Steam Nav, Co, 
T. Mann, 14 C. B. 127. 

(y) Anon,, 6 Mod. 27. 

(z) “Whenever an Act gives a right, 
it means to give a legal remedy, and 
not to put the party to the extraordi- 


nary remedy of a Court of equity j” 
Mitchell V, Knott, 1 Sim. 499. 

(a) Per Maule, B., Braithwaile v. 
Skinner, 6 M. & W. 327. See, also, 
under the maxim Ubi jus ibi remedium, 
Leg. Max., 4th cd., p. 191. 

(b) 3 £, & B. 402. In connection 
"with the first count of the declaration 
in this case, see Gibson v. Small, 4 H, 
L. Ca. 370, 404. Bt vide per Martin, 
B., 7 n. & N. 772. 
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ship navigating between the United Kingdom and any place 
out of the same, shall have and keep constantly on board a 
sufficient supply of medicines and medicaments, suitable to 
accidents and diseases arising on sea voyages ” according to a 
certain scale issued by the Admiralty. For default in fulfil- 
ment of the duty thus created a penalty is, by the section 
just cited, imposed. The plaintiff, however, sued for special 
damage to himself thence resulting, and the action so 
brought was held to be maintainable, by force of the follow- 
ing reasons : the duty created by the above Act, being one 
of a public nature, the defaulter would, at common law, be 
subject to an indictment for a breach of it ; the remedy by 
indictment, however, is impliedly taken away by the pro- 
vision in the Act imposing a penalty ; there was, neverthe- 
less, beyond the public wrong, a special and particular 
damage sustained by the plaintiff, by reason of the breach of 
duty by the defendant, for which he could have no remedy, 
unless an action on the case at his suit were maintainable. 
“ If, indeed,” says Lord Camphell, C. J., the performance of 
a new duty, created by Act of Parliament, is enforced by a 
penalty recoverahle by the party grieved by the non-per- 
formance, there is no other remedy than that given by the 
Act, either for the public or the private wrong ; but, by the 
penalty given in the Act now in question (7 & 8 Viet, 
c. 112), compensation for private special damage seems not 
to have been contemplated. Tlie penalty is recoverable in 
case of a breach of the public duty, though no damage may 
actually have been sustained by anybody ; and no authority 
has been cited to us, nor are we aware of any, in which it 
has been held, that, in such a case as the present, the com- 
mon law right to maintain an action in respect of a special 
damage, resulting from the breach of a public duty (whether 
such duty exists at common law or is created by statute), is 
taken away by reason of a penalty recoverable by a common 
informer being annexed as a punishment for the non-per- 
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formance of the public duty (c), such latter process being 
applicable, even where no actual damage is sustained by any 
one. 

The judgment in Couch v. Steely read in connection with 
the facts there appearing, might of itself almost suffice to 
illustrate the nature of a statutory public duty ; torts, how- 
ever, being in kind exceedingly diversified, and some fami- 
liarity with their leading characteristics being essential, it 
may be proper to offer some further explanatory remai'ks 
upon this subject {d). 

To commence, then, with Faivcett v. The Yor'k and North 
Midland Jt, C. (e ) — that was an action on the case against 
the company just named, the declaration in which charged, 
""fftTtt'THitder certain Acts of Parliament, the defendants were 
required to keep closea’ dhe gates leading frorr^'ip^ji^iniig 
highway on to their railway, so as to prevent cattle or horses 
passing along the road from entering thereupon, save and 
except at such times as the gates were necessarily open for 
the purpose of allowing carriages and cattle, &c., to cross the 
line. The breach alleged was, that the defendants, ‘dis- 
regarding their duty and the statutes in that behalf, did not 
maintain good and sufficient gates across each end of the 
said highway at the point where the same was crossed by the 
railway,'' and did not keep the gates across the said highway 
at that point shut and closed, but omitted to do so during 
long spaces of time, and when the gates were not required to 
be open for other purposes ; such being the gravamen of the 
charge, the damage alleged was, that certain horses belong- 
ing to the plaintiff, and at the time of the happening of the 
alleged wrongful act lavfidly being on the highway in 

(c) Judgm., 3 E. & B. 413 (distin- Avon Canal Nav. v. Wilheringtonf.\% 
guishing Stevens v. Jeacodety 11 Q. B. Q. B. 531 ; Boyce v. UigginSy 14 0. 
731). B. 1. 

See St Pancras v. Battershuryy 2 (d) See also Cowley y. Mayor^ 

C. B., N. S., 477 (citing Shepherd v. of Sunderland, 6 H. & N. 565, 

Eills, 11 Exeb. 55); Kennel and (c) 16 Q. B. 610. 
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qtlistion, strayed from thence on to the railway, and were 
ti^e run down and killed by a train of carriages. 

$row, it appeared in evidence that the plaintiff’s horses 
ba^ escaped from an adjacent field belonging to him on to 
the highway, and an issue was accordingly raised on the 
record, as to whether or not the horses could be said to have 
been '"lawfully” upon the highway in question, before pass- 
ing through the gate belonging to and under the control of 
the company. The Court of Queen’s Bench, however, in the 
first place, thought, that, as against the defendants, the 
horses were lawfully on the highway, and, this point being 
disposed of, further held, that the railway company were 
bound and required to keep the gate in question shut at all 
times, except those specified in their Act ; and that, having 
been guilty of a breach of their duty in this behalf, and 
having thus occasioned damage to the plaintiff, they were 
legally compellable to make it good. In this case, accord- 
ingly, the gist of the action was the wrongful breach of a 
statutory public duty cast on the defendants, coupled with 
consequential damage to the complainant. 

With the preceding case should be compared Ricketts v. 
The East and West India Docks, &c., R, C. (/). That was an 
action for damage done to sheep of the plaintiff, which, stray- 
ing from his land on to the defendants’ railway, were there 
killed. The declaration alleged that it was the duty of the 
defendants to make and erect a sufficient fence in and upon 
land taken for the use of the railway, &c., so as to prevent 
cattle from escaping out of the adjoining lands on to the 
lailway * and the breach averred was the non-observance of 
this duty. Such being the nature of the cliarge made, the 

(/) 12 C. B. 160 ; Acc. Manchester, land R, C. v. Daylin, 17 C. B. 126 ; 

Sheffield, and Lincolmhire R, C\ y. Rohfn^ts v. Ch^eat Wesiein R. C,, 4 C. 

W(Ulis, 14 C. B. 213 (citing Bird r. B., N. S.. 506 ; ShaiTod r. London 

Holhrooh, ante, p. 647 (c); and awrf iV. ir. 7?. a, 4 Exch. 580. 

Barnes v. Ward, ante, p. 649) ; Mid- 
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defendants pleaded, inter alia, as follows : — ^that, at the time 
of the occurrence complained of, another railway company, 
(to wit, the Great Northern), were possessed of the lands 
adjoining to and abutting on the defendants line — and that 
the sheep of the plaintiff, being wrongfully and unlawfully 
upon such lands, had thence escaped and strayed upon the 
railway, the plaintiff not being the owner or occupier of those 
lands. To this plea — the plaintiff demurred; and it was 
therefore open to him to avail himself as well of *any statutory 
liability imposed on the defendants, as of any negligence or 
misfeasance on their part at common law. Accordingly, in 
the first instance, reliance was placed, in his behalf, upon the 
stat. 8 & 9 Viet. c. 20, s. 68, by which railw'ay companies are 
bound to make and maintain sufficient fences for separating 
the land taken for the use of the railw^ay from the adjoining 
lands not taken,” and ''for preventing the cattle of the oivners 
or occupiers thereof from straying thereout,” &c. This section 
of the Act, however, was held not to apply under the circum- 
stances, inasmuch as the plaintiff was not the owner or occu- 
pier of the adjoining land. The plaintiff was consequently 
obliged to fall back upon his rights at common law, and to 
contend, amongst other things, that the defendants, carrying 
on a dangerous trade, were bound to exercise it with more 
than ordinary caution, so as not to do damage to the public. 
— To this argument it was answered, however, that negligence 
was not alleged, and that at common law the company \yero 
only bound to keep their fences in repair, as against the pro* 
prietors of the adjoining lands, and not as against the plaintiff 
whose sheep were wrongfully thereupon (g). 

Again — under the stat. 1 & 2 Viet. c. 98., the public duty 
was imposed upon a railway company of conveying (and 
therefore of conveying safely) officers of the post-office, in 
charge of the mails and letter bags transmitted along their 

ig) See MarfeU v. 8ov;th Waltz R, C., 8 C. B., N. S., 525; BmaiU t. 
Great Weetem R. €., IJ. 308. 
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line ; through negligence in the performance of this duty 
damage was caused to the plaintiff, an officer so being con- 
veyed ; the company causing it were held to be liable to him 
for their misfeasance (h). 

Lastly, upon this part of the subject may be cited Coe v. 
Platt {i)y as forcibly exemplifying the importance of looking 
narrowly at the language of a statute imposing a public duty 
before suing for its breach. — There the decision of the Court 
principally turned on the meaning of the 21st section of the 
Factory Act (7 & 8 Viet. c. 15), which requires, amongst 
other things, that “ all parts of the mill-gearing in a factory 
shall be securely fenced,” and that the said protection to 
each part shall not be removed while the parts required to be 
fenced are in motion by the action of the steam-engine, water- 
wheel or other mechanical for any TYianiifactiJLTing 

process!' The declaration in the case before us stated that 
the defendants were the occupiers of a building in which 
steam power was used to work machinery employed in manu- 
facturing cotton, and in part of which building there was 
certain mill-gearing, being a shaft which was worked and put 
in motion by the said steam power, yet the defendants dis- 
regarded their duty in this, that the shaft was not securely 
fenced, contrary to the form of the statute, whereby the 
plaintiff received great bodily injury, &c. On demurrer, the 
above declaration was held bad, because it did not show 
that at the time of the accident the shaft which^ occasioned 
it was in motion for a '' manufacturing process.” The defect 
thus exposed in the declaration having been amended by 
inserting in it an allegation, that a certain part of the mill- 
gearing by which the accident was occasioned was in motion 
at the time for a manufacturing process, the plaintiff* was 

(A) Collett V. London and N. W, v. Newbold, 9 Exch. 302. 

JR. a, 16 Q. B. 984. In connection (t) 6 Exch, 752; S. C, (in Error), 
with which case, see Great Northern R, 7 Id. 460. 

C. V. Narviaovy 10 Exch. 376 ; L^go 
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again defeated upon the following facts : the injury com- 
plained of was received from a vertical shaft in motion, but 
at a time when by its motion it turned no machinery immedi- 
ately connected with it, either in the room where the plaintiff 
was, or in any other room, the shaft in question being itself 
turned by a horizontal shaft communicating with the motive 
power. Looking at the evidence adduced the Court held, 
that the shaft, which caused the damage, could not, when 
it happened, be said to have been in motion for any 
manufacturing process,^’ and did not therefore at that time 
need to be fenced under the provisions of the Factory 
Act (k). 

We may now, I think, conclude that a statutory duty 
towards the public may consist either in doing, or in abstain- 
ing from doing, some particular act — that if the law casts 
any duty upon a person, which he refuses or fails to perform, 
he is answerable in damages to those whom his refusal or 
failure injures ” (?), — that the non-performance of a legal 
obligation of this kind will not be actionable without special 
damage (m), — and further, that where any law requires 
one to do any act for the benefit of another, or to forbear the 
doing of that which may be to the injury of another, though 
no action be given in express terms by the law for the omis- 
sion or commission, the general rule of law in all such cases 
is that the party so injured shall have an action ’’ (vi) : this 
last proposition being however subject to an important 


(k) Coe 7. Plaitf 7 Exch. 923. See 
Dowell V. Shcppardy 5 E. & B. 85G ; 
Caswell T. Woiih^ Id. 849 ; 19 & 20 
Viet. c. 38. 

(l) Per Lord Brougham^ Ferguson 
r. Earl of Kinnoull, 9 Cl. & F. 289. 

(m) As to this proposition, see the 
reasoning, ante, p. 644, n. (t). See, 
also, Owen v. Legh, 3 B. & Aid. 470 
(distinguished in Cort v. Amhergate, 

R. C.f IE. & B. 120, ^here 


Coleridge, J., observes, — “If a mm 
sells a bo(jk in my library without med- 
dling with it, be does me no harm ; 
but if he takes it away and sells it in 
market overt, I lose my book,” and 
shall consequently be entitled to redress 
as against the wrong-doer) ; Rodgers v. 
Parker, 18 C. B. 112; Lucas y. Tar- 
let on, 3 H. & N. 116. 

(n) Per Lord Holt, C. J., Ashhy y, 
]yhite (ed. 1837), p. 11. 
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qualification, viz.y that an action will not lie for the in- 
fringement of a right created by statute, where another 
specific remedy for infringement is provided by the same 
statute '' (o), or, as remarked in Doe d. Bishop of Rochester 
V. Bridges {jp)y where an Act creates an obligation and en- 
forces the performance in a specified manner,’' it holds gene- 
rally true that performance cannot be enforced in any other 
manner” (g). 

Thirdly, a right of action ex delicto may be founded on 
the infraction of some private compact, or of some private 
duty or obligation, and consequential damage to the com- 
plainant. 

Any duty must, in strictness, be deemed ^ private,’ which 
is to be observed, not towards the community at large, but 
in relation to one or more of its members. The class of 
private duties is consequently extremely large ; it compre- 
hends duties flowing from contract express or implied, from 
bailment, from the relation of master and servant, of host 
and guest (r), of shopkeeper and customer (s), or of landlord 
and tenant, — from the occupancy of land, &c. ; as throwing 
some light upon the nature of such duties, the^uthorities 
infra may be consulted (f). 


Rights of 
action ex 
delicto. 

Class III. 
Action for 
breach of 
private doty 
— producing 
damage. 


(o) Judgm., Stevens v. Jeacocke, 11 
Q. B. 741 (citing Underhill v. Elli- 
combcy M*C1. & Y. 450); WatUns v. 
Great Northern R. C.y 16 Q. B. 961. 
See Chajtman v. Pickersgilly 2 Wils. 
146-7. 

(p) 1 B. & Ad. 847, 859. 

Further, it seems to be true, that, 
Where authority is given hy the Le- 
gislature to do an act, parties injured 
by the doing of it have no legal re- 
medy, but should appeal to the Legis- 
lature Pilgrim v. Southampton and 
Dorchester R, U., 7 C. B. 22 C. 

(q) Ante, p. 644, n. (f). 

(r) Southcote v. Stanley y 1 H. & N. 
247 ; cited per Williamsy J., Corby v. 


miy 4 C. B., N. S., 665. 

(s) Chapman v. Roihwelly E. B. & 
E. 116, which “falls within the class 
of cases where the liability results 
from an invitation being held out to 
third persons to go upon the premises ’* 
where the injury complained of hap- 
pens : per Keating^ J., Hounsell v. 
Smythy 7 C. B., N. S., 740 ; BolcJi v. 
Smithy 7 H. & N. 786, 744; Groucott 
v. WilliamSy 32 L. J., Q. B., 237. 

(t) Wood v. Qurlingy 15 M. & W. 
626; S, a, 16 Id. 628 ; WhUe v. 
PhiUipSy 15 C. B.. N. S., 245, 254 ; 
Cooke V. Wilsony 1 C. B., N. S., 153 ; 
Keates v. Earl of Cadogany 10 C. B. 
691 ; Gott v. Gandyy 2 E. & B. 845 ; 
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Statutory- 

private 

auty. 


Pri-rate duty 
at cominou 

laiT. 


Now, in any case referable to this class the plaintiff milst, 
in order to sustain his action, be able to prove some kind of 
contract or obligation out of which the specific duty, with a 
breach whereof the defendant is charged, will flow in legal 
contemplation, or he must adduce evidence of facts esta- 
blishing such a relation between the defendant and himself, 
that such specific duty will thence result. Further than this, 
he must, of course, show a breach of the duty thus raised, and 
consequential damage to himself. 

A private, as well as a public (w) duty, may exist by virtue 
of the statute or of the common law. Thus, it has been held 
that case will lie against a railway company for acts of 
wrongful omission of their statutory duty in regard to the 
transfer of shares, and for wrongfully declaring the same for- 
feited and selling them {x), The declaration,’* said Lord 
Camx>bell, C. J., '' shows both injuria and damnum. The 
defendants have been guilty of a wrongful act of omission 
in not registering the plaintiff’s name in their books, and 
also of a wrongful act of commission in declaring the shares 
to be forfeited, and in confirming that forfeiture. It is said 
that the p^intiff could sustain no injury ; but he has been 
deprived of the ordinary privileges of shareholders, and con- 
tingently of any profits that might have arisen upon the 
shares. Those are clearly injuries, for which he has a right 
to bring an action.” 

Again — a private duty may exist at common law (?/), for 
breach whereof, coupled with consequential damage, an action 
will be sustainable {z ), — Upon this part of the subject I shall 


Alston V. Grants 3 E. & B. 128 ; Sey- 
mour V. MaddoXf 16 Q. B. 326 ; Wil~ 
Icinson v. Fairrie, 1 H. & C. 633 ; 
Brcnm v. Booi'man, 11 Cl. & F. 1 ; 
and cases cited post. 

(m) Ante, p. 646. 

(a;) Catchpole v. The Ambergatef 

dsc., R. a, 1 E. & B. 111. 

[y) Duties, such as are now alluded 


to, oftentimes arise by virtue of estab- 
lished maxims of our common law ; for 
instance, the maxim Sic utere tuo ut 
alienum non leedas, in connection with 
the rights of vicinage. See Leg. Max., 
4th ed., p. 857. 

(z) A declaration will, of course, be 
bad which fails to show that, either by 
express contract, or by mercantile usage, 
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here offer a few general remarks, which will be applied 
seriatim to several large and important classes of cases. 

In the first place it may be convenient to observe, that from 
although tort differs essentially from contract as the founda- 
tion of an action (a), it not unfrequently happens that a 
particular transaction admits of being regarded from two 
different points of view, so that when contemplated from one 
of these it presents all the characteristics of a good cause of 
action ex contractvy; and, when regarded from the other, it 
offers to the pleader s eye suflScient materials whereupon to 
found an action ex delicto. Thus carriers warrant the trans- 
portation and delivery of goods intrusted to them ; attomies, 
surgeons and engineers undertake to discharge their duty 
with a reasonable amount of skill, and with integidty ; and 
for any neglect or unskilfulness by individuals belonging to 
one of these professions, a party who has been injured thereby 
may maintain an action either in tort for the wrong done or 
in contract at his election (6). In short, to use the words of 
Lord Campbell, C. J., in Brown V. Boorman (c), wherever 
there is a contract, and something to be done in the course of 
the employment which is the subject of that contract, — if 
there is a breach of a duty in the course of that employment, 
the plaintiff may recover either in tort or in contract : that 
is to say, where there is an employment, which employment 
itself creates a duty, an action on the case will lie for a 
breach of that duty, although it may consist in doing some- 
thing contrary to an agreement made in the course of such 
employment by the party upon whom the duty is cast {d). 


or from circumstances, the alleged duty 
was cast on the defendant : DuUton v. 
PowleSy 2 B. & S. 174, 191. 

(a) Difficulty may, however, occasion- 
ally be felt in determining, on inspec- 
tion of a declaration, whether it be in 
contract or in tort : Legge v. Tucker, 
1 H. & N. 600 ; Tattan v. Great 
Western R. C., 29 L. J., Q. B,, 184 ; 


Morgan v. Ravey, 6 H. & N. 265 ; 
Corhett v. Packington, 6 B. & C. 268. 

(b) See Bartholomew v. Rushnell, 
20 Day (U. S.) R. 279, 280 ; Pozzi v. 
Shipton, 8 Ad. k E. 963. 

(c) 11 Cl. & F. 44. 

{d) Per Jet'vis, C. J., Courtenay v. 
Earle, 10 C, B. 88. 
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'' CJenerally speaking,” indeed, says Maule, J. (e), the law 
has endeavoured to assimilate actions of tort arising out of 
contract with actions on contracts : ” “ so that the breach 
of a contract may be a wrong, in respect of which the party 
injured may sue in case, instead of suing upon the con- 
tract ” (/). 

Privity— Now, where the tort complained of thus flows from a con- 

whethor ne- ... . . . • 

^^foiTcx express or implied, there is manifestly direct privity 

delicto. between the parties. It must not, however, thence be 
inferred that privity is in general necessary to support an 
action ex delicto : many of the cases above cited show that 
it is not so. As establishing the fundamental distinction 
here adverted to between actions of contract and of tort, the 
follo^nng cases may be instanced : — A. (a stage coach pro- 
prietor) contracts with B. to carry his servant (C.), and in so 
doing is guilty of negligence, which causes bodily hurt to G, 
and consequent damage, by reason of loss of service, to his 
master. — Under these circumstances, A. may be sued in an 
action ex contractu by B., and’ in an action ex delicto by G, 
— privity not being needed to support such latter action, 
which is founded upon the principle, — that, where a coach 
proprietor undertakes to convey a passenger, and does so 
negligently, he is answerable for the consequences {g). In 
like manner, if a mason contracts to erect a bridge or other 
work on a public road, and erects it not in accordance with 
his contract, and so as to be a nuisance to the highway, a 
third person, who sustains injury by reason of its defective 
construction, may recover damages from the contractor, who 
will not be allowed to protect himself from liability by 

(e) Howard x. Shepherd^ 9 C. B. text, see the cases cited ante, p. 86. 
319. And compare Coggn v. Bernard, 1 

(/) Per CrcBswell, J., 9 0. B. 321. Smith L. C., 5th ed., 171, with <7or- 
An action on the case, however, would hett x. PacUngton, 6 B & C. 268. 

not lie for a mere breach of contract : (g) Marehall v. York, Newcaetle, 

Jndgm., Woodix. Finnit, 7 Exch. 372. and Berwick R. C., 11 C. B. 655. 

As illustrating the remark in the 
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showing an absence of privity between himself and the 
injured party, or by showing that he (the defendant) is also 
responsible to another for breach of contract (fc). So, if an 
apothecary administer improper medicines to his patient, or 
a surgeon unskilfully treat him and thereby injure his 
health, the apothecary or surgeon will be liable to the 
patient, even where the father or friend of the patient may 
have been the contractee; for, though no such contract 
had been made, the apothecary, if he gave improper medi- 
cines to a customer, or the surgeon, if he unskilfully 
treated a patient, would be liable to an action for mis- 
feasance (i). 

The general rule, that ' privity is not requisite to support 
an action ex delicto,^ was expressly recognised and applied by 
the Court of Queen’s Bench in Oerhard v. Bates (k). There, 
the declaration contained two counts — the one founded in 
contract, noticed at a former page (Z) ; the other founded in 
tort, which, after stating the formation of a company for the 
purpose of smelting and refining the ores of certain Spanish 
mines, and that twelve thousand shares therein were to be 
appropriated and offered to the public at 128. 6cZ. per share, 
alleged that the defendant, intending to defraud, deceive, and 
injure the public, and to cause it to be publicly represented 
and advertised that the said company was likely to be a safe 
and profitable undertaking, and also to deceive the public, 
who might become purchasers of the said twelve thousand 
shares, and to induce them to become such purchasers, 
falsely, fraudulently, and deceitfully caused and procured to 
be publicly advertised and made known, by a certain pro- 
spectus, certain false statements, by means of which the 
defendant wrongfully and fraudulently induced the plaintiflf 

(h) Judgm , 6Excli. 767. 40; Gladwtll v. Steggall, 5 Bing. N. 

V. London and North Western R. (7., C. 738 ; Judgm., 6 Kxch. 767. 

4 Exch. 244, 267. (h) 2 E. & B. 476. 

(i) Pip'pin V. Sheppardf 11 Price, (/) Ante, p. 822. 
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to become the purchaser and bearer of a large number of 
shares in the said undertaking, in consequence whereof he 
incurred loss. Against the sufficiency of this count, it was 
strongly urged that no privity was shown to exist between 
the plaintiff and defendant, and that such privity was neces- 
sary, as the action did not arise from any public wrong, or 
the neglect of any public duty. The Court, however, held, 
that the action was maintainable, being founded, irrespec- 
tively of contract, upon a false representation, fraudulently 
made by the defendant to the plaintiff, for the purpose of in- 
ducing the plaintiff to act upon it, the plaintiff showing that 
by so acting upon it he had suffered damage. Under such 
circumstances, although the parties be entire strangers to 
each other, the action lies ; and it would be strange if a man 
who has so suffered damage from the wrongful act of another 
were without remedy '' (m). 

In the declaration above abstracted, it will be noticed that 
fraud was distinctly alleged. In Langridge v. Levy (??.), 
(which is a leading case in regard to privity as an ingredient 
in an action of tort, and demands accordingly investigation), 
fraud was both alleged and proved. This remark will pre- 
sently be found material. The facts in Langridge v. Levy 
were as follow : — The plaintiff s father purchased of the de- 
fendant a gun, warranted to have been made by a particular 
maker, stating at the same time that the gun was required 
for the use of himself and his sons. The plaintiff, having 
been injured by the bursting of the gun, sued the defendant 
for damages in an action on the case. At the trial it was 


(m) Judgm., 2 E. & B. 491; Behn 
V. KemlU, 7 C. B., N. S., 260. See 
Childers v. Wooler, 2 E. & E. 287. 

(n) 2 M. & W. 519 ; S. C, (in 
Error), 4 Id. 337. 

** The rule deducible from Langridge 
V. Lwy and the cases there referred 
to, is, that when the action is not 


upon a contract, in order to constitute a 
cause of action for false representation, 
the plaintiff must prove that the de- 
fendant was guilty of fraud, and that 
he has sustained damage the result of 
that fraud:” per Watson^ B., Eatt^ 
wood V. Baint 8 H. & N. 742. 
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proved that the gun had not, in fact, been made by the par- 
ticular individual named in the warranty; and a general 
verdict, with heavy damages, was found for the plaintiff. 
The defendant having moved in arrest of judgment, the 
Court wore called upon to decide as if the following facts 
had been actually found by the jury (o), viz,, that the 
defendant had knowingly sold the gun in question to. the 
father for the purpose of being used by the plaintiff, and 
had knowingly made a false warranty that this might be 
safely done, in order to effect the sale ; and, further, that the 
plaintiff, on the faith of such warranty and believing it to 
be true, used the gun, and thereby sustained damage. Now 
here it was contended, on behalf of the defendant, that there 
was no privity whatever between himself and the plaintiff — 
that there was no breach shown of any public duty, — nor 
even a violation of any private right existing between the 
parties to the action. The Court, however, held that the 
defendant, having been guilty of deceit, was responsible for 
its consequences whilst the instrument sold by him was in 
the possession of an individual to whom his fraudulent state- 
ment had been communicated, and for whose use he knew 
that it was purchased {p). Also a person who gives another 
dangerous goods to carry is bound to give notice of their 
dangerous character to the party employed to carry them, 
and will be liable for damages resulting from his omission to 
do so (2). 

It must not, however, be inferred from the preceding cases 
that '' wherever a duty is imposed on a person by contract or 
otherwise, and that duty is violated, any one who is injured 
by the violation of it may have a remedy against the wi'ong- 

( 0 ) See Judgm., 2 M. & W. 631. Et vide per Pollock, C. B., Bedford v. 

(p) “The ground of the decision” Bagshaw, 4: H. & N. 548-9. 
in the case abstracted supra “was, (j) Farrant v. Barnes, 11 C. B., 
that the gun was expressly bought for N. 8., 663 ; Brass v. Mainland, 6 B. 
the son to use:” per Crowder, J., & B. 470. 

Behn v. Kemble, 7 C. B., N. S., 267. 
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doer ” (r). Such a principle, if recognised, would impose an 
indefinite extent of liability and lead to the most absurd 
and outrageous consequences’’ (s). This important limita- 
tion of the rule respecting privity is exemplified in and was 
fully established by the case of Longmeid v. Holliday (Q. 
There, a husband and his wife sued in tort for an injury to 
the wife, caused, as the declaration alleged, by the fraudulent 
and deceitful warranty of a lamp sold by the defendant. 
Now, in this case, the warranty was made to the husband, 
the jury negatived the existence of fraud, and it was held 
that the wife could not properly be joined as a co-plaintiff 
in the action, because the injury to her flowed from the 
breach of contract, which was with the husband alone. The 
absence of fraud clearly distinguishes this case from Lang- 
ridge v. Levy. '' There is no doubt,” as observed by the 
Court, ^^that if the defendant had been guilty of a fraudulent 
representation that the lamp was fit and proper to be used, 
knowing that it was not, and intending it to be used by the 
plaintiff’s wife or any particular individual, the wife (join- 
ing her husband for conformity), or that individual, would 
have had an action for the deceit, upon the principle upon 
which all actions for deceitful representations are founded, 
and which was strongly illustrated in the case of La'tigridge 


(r) Judgm., 2 M, & W. 530. 

(«) Per Lord Abinger, C. B., Winter- 
hottora V. WHght, 10 M. & W. 114. 

In Priestley v. Fowler, 3 M. & W. 
1, the same experienced J udge remarks 
that, if no limit were imposed on the 
right to sue in tort for an injury origi- 
nating in contract, but without privity 
between the contractor and the injured 
party, — a master would be responsible 
to his servant for the defective con- 
struction of the carriage which con- 
veyed them both, — for the negligence, 
consequently, of his coachmaker, of his 
bamessxnaker, or his coachman. To 


prevent consequences like these, and 
the boundless spread of litigation which 
would thence ensue, we need entertain 
little doubt that our Courts will always 
strenuously incline. 

In connection with Priestley v. 
Fov)ler, supra, see the cases cited post, 
Chap. 2, bearing on the liability of the 
master for a bodily hurt sustained by 
the servant whilst in his employ. 

The principles laid down in Priestley 
v. Fouler do not apply to a contract of 
towage : Bland v. Ross, 1 4 Moo. P. 
C. C. 210. 

(0 6 Exch. 761. 
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V. Levy (u), viz., that if any one knowingly tells a falsehood, 
with intent to induce another to do an act which results in 
his loss, he is liable to that person in an action for deceit. 
But the fraud being negatived in this case, the action cannot 
be maintained on that ground by the party who sustained 
damage.” The Court then proceed to remark that there are 
other cases, no doubt, besides those of fraud, in which a 
third person, though not a party to the contract in question, 
may sue for damage sustained if it be broken : those cases 
occurring, however, where, as in the examples given at 
p. 664, there has been a wrong done to that person, for 
which he would have had a right of action, though no such 
contract had been made. 

The proposition, accordingly, already stated, that " privity 
is not requisite to support an action ex delicto,'' must, it 
would seem, be limited in this manner, that an action will 
not lie at the suit of C. for the breach by B. of a duty which 
he owes to A.” {x). A. employs B., a solicitor, to do some 
act for the benefit of C., A. having to pay B., and there 
being no intercourse of any soi*t ^between B. and C., — if 
through the gross negligence or ignorance of B. in trans- 
acting such business C. loses the benefit intended for him 
by A., C. cannot maintain an action against B. to recover 
damages for the loss sustained. If the law were so, a dis- 
appointed legatee might sue the solicitor employed by a 
testator to make a will in favour of a stranger, whom the 
solicitor never saw or before heard of, if the will were void 
for not being properly signed and attested {y). 


(u) Which case is also commented on 
and explained in Howard v. Shepherd, 

9 C. B. 297 ; Winterhottom v. Wright^ 

10 M. & W. 109, 113 ; Oerhard v. 
Bates, 2 E. & B. 484, 491 ; Blalce- 
more v. Bristol and Exeter M. C., S E. 
& B. 1052-3 (where Coleridge, J., de- 
livering judgment, observes, “It has 
always been considered that Langridge 


V, Levy was a case not to be extended 
in its application”). See Collins v. 
Cave, 4 H. & N. 225. 

(x) Per WiUes, J., Barker v. Mid^ 
land R. C., 18 C. B. 59. 

iy) Per Lord Campbell, C., Robert- 
son V. Fleming, 4 Macq. H. L. Ca. 
n7 J per Lord Cranworth, Id. 184-5. 
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If, on the other hand, in a transaction of borrowing and 
lending money on security, A., the borrower, employs B., 
a solicitor, to transact the business, in which both A., the 
borrower, and C., the lender, have their separate interests, 
and for which A. alone is to pay B., although C. has no 
personal intercourse with B., — if from the instructions ex- 
pressly given by A. to B., or from the usual course in which 
such business is conducted, B. knows that he, and no other 
professional lawyer, is employed in the transaction, and that 
B. is to act both for A, and for C. in preparing the security, — 
a jury, from this employment of B., might properly infer an 
undertaking from B. to C. to conduct the transaction on his 
part with reasonable skill and diligence. And so, if in the 
transaction of a loan on security C. was a surety for the 
borrower, and, according to the transaction as ex])laincd by 
A. to B., C. was to have a counter security from A., to be 
prepared and completed by B. for C., as the only lawyer to 
be employed between them, a similar undertaking from B. 
to C. might be infeiTed (c). Under sucli circumstances there 
would be some evidence of privity between the last-named 
parties. 

Secondly, not only may a right of action cx delicto spring 
at once out of a contract, it may exist by virtue of the rule 
laid down by Mr. Smith, in his Note to Co(j(js v. Bernard (a), 
in these terms, the confidence induced by undertaking any 
service for another, is a sufticient legal consideration to create 
a duty in the performance of it.” 

The rule here stated is one of much importance, and ap- 
plies so as to fix with liability even an unreinuiierated bailee 
or agent, wdio, having actually entered on the performance of 
his duties, is guilty of negligence in discharging them. The 


(z) Per Lord Campbell^ C., 4 Macq. Extttr R, 6’., 8 E. & B. 1060-1. See 

IL L. Ca. 177*8. Whiu v. Uumphiry^ 11 Q. B. 48 ; 

(a) 1 Smith L. C., 6th ed., 187; Judgro., MacCarthy y, Young^ 6 H. & 

Jadgm., Blahtmcre v. Brittul and N. 336, and ca«e« cited, gozi. Chap. 2. 
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rule in question cannot, however, be extended, so as to 
render a mere gratuitous agent guilty for non-feasance ; as 
for instance, — in refusing to assume the office which he had 
voluntarily offered to assume, — the reason being that, under 
the circumstances now supposed, there would be no consider- 
ation at all to support the promise of the agent (6). 

Thus, — ^A. is the owner of a vessel, which B. voluntarily 
undertakes to get insured ; B. neglects to do so, and, the 
vessel being lost, A. thus sustains damage through the non- 
performance of his undertaking by B., — ^A. will be without 
redi-ess (c). 

To cases falling within the operation of the rule just 
stated, further reference will be made in connection with the 
law of bailments (d). 

The third class of cases to which attention must specially 
be drawn, pending this inquiry as to the nature of a right of 
action ex delicto founded on the breach of a private duty 
and consequential damage, has been already sufficiently indi- 
cated (e). It is characterised by the existence of fraud on 
the part of the defendant, prejudicing the plaintiff (e). 

Fraud and deceit in the defendant, and damage to the 
plaintiff, it has been said, “ are a sufficient foundation for the 
action on the case, though no benefit accrue to the defen- 
dant. The action will lie whenever there has been the 
assertion of a falsehood, with a fraudulent design, as to a 
fact, when a direct and positive injury arises from such asser- 
tion”(/). In any case of this kind the plaintiff’s cause of 
action IS that he has been damaged by the defendant’s 


(6) Balfe v. West, 13 C. B. 466, 
and cases there cited. See Simpson t. 
hamh, 17 C. B. 60S.' 

(c) So held in Tkome v. Dtas, 4 
Johns. (U. S.) R. 84 ; cited arg., 13 C. 
470. 

{d) Post, Chap. 3, sect, 2. 

(e) Ante, pp. 344 et seq. See also 


Wilhin V. Reed, 15 C. B. 192 ; MUne 
V. Marwood, Id. 778, which ia a rather 
cuiioos case. 

(f) Judgm., Whiis T. MtrriU^ 3 
Seld. (U. S.) IL 356-7; CkUden r. 
Wooltr^ 2 B. & S. 287, and cases there 
cited ; Dtnion r. Ortat Norikem H. 
C\, 6 B* & B. 800. Soe i)ost, Chap. 4 . 


Right of ac- 
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on fraud, 
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cious doing 
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quenticil 
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fraud (gr). Simple fraud (h) or misrepresentation (i) gives nO 
cause of action, and unless the plaintiff can show that he has 
been injured by it he will not succeed. 

In the fourth and last class of cases here demanding 
notice, the right of action ex delicto is founded upon the 
'malicious doing of a wrongful act and consequential damage 
to the plaintiff. As in the ensuing chapter of this work an 
inquiry respecting the legal signification of the word ' malice * 
will become necessary, it will suffice for the present to refer 
to an action for a malicious prosecution, or for a malicious 
arrest, the nature whereof is hereafter considered {k), and 
also to the cases below cited (/), as indicating the precise 
nature of the right of action just alluded to. 


ti^f torts Having thus sufficiently investigated the nature of and in- 

tho^u^iiSg ffredients in a right of action ex delicto (in), I shall in the 
Chapters. ensuiug chapters proceed to speak — 1st, of Torts to the 
Person and Reputation ; 2ndly, of Torts to Property, whether 
Real or Personal ; 3rdly, of Torts not directly affecting the 
Person, Reputation, or Property. 


{g) however, “A. makes a false 
statemeDt, upon which the plaintiff 
would not have acted but for a subse- 
quent false statement by B., A. would 
not be liable to an action. B. would be 
the causa causans : *’ per Bramwell, 
B., Tatton v. Wade, 18 C. B. 382, 

(h) Per Parice, B., Price v. Hewett, 
8Exch. 148. 

(z) Easttrood v. Bain, 3 H. A N.738, 
(Jc) Post, Chap. 2. 

(/) Rogers v. Macnamara, 14 C. B. 
27, where the defendant, who had em- 
ployed the plaintiff as conductor of 
a inetiopolitan stage carriage, was 
charged with wrongfully and mali- 
ciously damaging and defacing the 
plaintiff's license. With the above 
case, however, should be compared 
Burrell r. Ellis, 2 C. B. 295, where a 


declaration fur a like wrong, not aver- 
ring malice, was upheld. See alao 
Eaddan v. Lott, 15 C. B. 411 ; Col- 
lins V. Cave, 4 H. & N. 225 \ S, C,, C 
Id. 131. 

(m) A right of action for an injury to 
the wife, child, or servant of the com- 
plainant, will fall under the secoad or 
third of the above classes of rights of 
action ex delicto, according as the cir- 
cumstances of the particular criae dia- 
close a breach by the defendant of a 
public or of a private duty. A right 
of action ex delicto, available at tnit 
of personal representatives under Lord 
Campbell’s Act or otherwise, with a 
view to benefiting the estate of the de- 
ceased, may be referred to one or other 
of the above three classes, regard being 
had to its si^ecific nature. 
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.Sl^iides the convenience of the arrangement just suggested 
for an elementary treatise, there is, to some extent, authority 
for its adoption ; for instance. Sir Henry Finch (n) tells us, 
lliat pur law regards the person above his possessions, — life 
and liberty most, — freehold and inheritance above chattels, 
•—and chattels real above personal 

(n) Discourse of Law, p. 29. 


X X 
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CHAPTER II. 

TORTS TO THE PERSON AND REPUTATION. 

‘'The right of personal security/* says Sir W. Black- 
stone (a), “ consists in a person’s legal and uninterrupted en- 
joyment of his life, his limbs, his body, his health, and his 
reputation,” to each of which he may be said to have a 
natural inherent right which cannot be wantonly destroyed, 
infringed, or restricted “ without a manifest breach of civil 
libeity ” (6), — laying in veiy many cases the foundation of an 
action for damages. 

Torts to the Person, with a consideration of wdiich this 
chapter may properly commence, include 1. Bodily injuries, 
whether direct, as assault and battery ; or consequential, 
resulting from negligence or otherwise ; 2. Injuries to the 
health or comfort of an individual ; 3. Torts which affect 
personal liberty. 

1. To the constitution of a right of action for a bodily 
injury, whether direct or consequential, it is material in 
limine^ to observe, that the existence of an evil intention in 
the mind of the wrong-doer is not essential. “ Though a 
man doth a lawful thing, yet if any damage do tliercby befall 
another, he shall answer it, if he could have avoided iV* (c). 
And again, “ trespass may sometimes lie for tlie consequences 
of a lawful act ” {d), thus, “ if a man assault me, and I lift 
up my staff to defend myself, and in lifting it up \unde- 
signedly] hit another, an action lies by that person ; and yet 

(a) 1 Bla. Com., p. 129. 422 ; Oibbon v. Pepper^ Salk. 637. 

(b) Id., p. 130. ((i) Per Blackstonf^ J., ScoU T. 

(c) Lambert r. BesMfy, T. Eayra. Shepherd^ 2 W. Bla. 894, 
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I did a lawful thing ’’ (e) in endeavouring to defend myself. 
The case of Weaver v. Ward{f), moreover, clearly shows 
that trespass will lie for a mere mischance — for an act done 
by the defendant casualiter et per infortunium et contra 
voluntatem suam — the accident not having been inevitable 
nor occasioned by the plaintiff’s negligence. 

Perhaps, however, the most convincing proof which can be 
given that our law will not excuse a person charged ex 
delicto by reason of the absence from his mind of any wrong- 
ful or malicious motive is this, that even a lunatic will be 
civilly answerable for his torts although wholly incapable of 
design — a doctrine flowing from the general principle 
already intimated, that, whenever one person receives an 
injury or bodily hurt directly from the voluntary act of 
another, that is a trespass, although there were no design to 
injure (gr). 

So, to an action brought for bodily injury, caused by 
negligence or want of skill, the mere absence of a design to 
injure will not furnish ground of defence. Although, in 
determining the amount of damages to be awarded to the 
complai nant in such a case, a jury will doubtless look at all 
the surrounding circumstances which accompanied the doing 
of the act complained of, and, inter alia, at the apparent 
animus of the defendant (/i). 

Whether an act causing bodily hurt to another were or 
were not purposely done to effect that end may, indeed, as 
regards the criminal liability of the actor, be most material. 
The object which purely civil procedure has in view is, how- 
ever, rather the compensation of a private wrong sustained, 
than the punishment of a public offence* 

Having premised these general remarks, I will now briefly 

(c) Lambert v. Bessey, T. Raym. (g) Weaver r. Ward, Hob. 134, 
423; Underwood Y, Hewaon, Str. 596; Bac. Abr. ‘‘Trespass” ((!.)> t. 
Leame v. Bray, 3 East, 595, 596. Andrews, Cro. Eliz. 622. 

(/) Ilobart, 134. (h) Rost, Chap. 5. 


X X 2 
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notice the remedies afforded by our law for bodily injuries, 
direct or consequential. 

An assault may be committed without actual battery ; an 
attempt or offer to beat another without touching him, as if 
one lifts up his cane or his fist in a threatening manner at 
another, or strikes at but misses him (i), — a threat of vio- 
lence exhibiting an intention to assault, and a present ability 
to carry the threat into execution ” (Ic ) — will amount in law 
to an assault. So, also, & fortiori, does a battery, which 
includes an assault (1), and is described as the unlawful beat- 
ing of another — the least touching of another’s person, wil- 
fully or in anger (m); for “the law cannot draw the line 
between different degrees of violence, and therefore totally 
prohibits the first and lowest stage of it — every man’s person 
being sacred, and no other having a right to meddle with it 
in any the slightest manner ” {n). An assault, however, 
must be an act done against the will of the party assaulted ; 
it would be “ a manifest contradiction in terms to say, that 
the defendant assaulted the plaintiff by Ids pei^ission^^ ip). 


{i) 3 Bla. Cora. 120. 

(Jc) Vqy Jei'vis, C. J., Ready. Coher, 
13 C. B. 850, 860, where various 
authorities upon this subject are cited ; 
(of which see particularly Stephens v. 
Myers, 4 Car. & P. 349) ; Jones v. 
Wylie, 1 Car. & K. 257 ; Blalce v. 
Barnard, 9 Car. & P. 626 ; Reg. v. 
St. Oeorge, Id. 483; Rtg. v. James, 1 
Car. & K. 530 ; Coward v. Baddeley, 
4 H. & N. 478. 

In Cohbett v. Grey, 4 Exch. 744, 
Pollock, C. B,, observes as follows : — 
“I own I have considerable doubt whe- 
ther any mere threat, not in the 
slightest degree executed, that is, a 
person saying to another, ‘If you do 
not move, I shall use such and such 
force,* is an assault. My impression is, 
that it is not. I do not know at what 
distance it is necessary for the party to 


be. No doubt, if you direct a weapon, 
or if you raise your fist within those 
limits which give you the means of 
striking, that may be an assault ; but 
if you simply say, at such a distance as 
that at which you cannot commit an 
assault, ‘I will commit an assault,’ I 
think that is not an assault.” In All- 
sop V. Allsop, 29 It. 3., Ex., 315 (S. 
C., 5 H. & N. 534), the same learned 
Judge observes, “ If a sword is flou^ 
rished at such a distance that it would 
be impossible to hurt any person, it 
would not be an assault.” 

(l) Bull. N. P., 7th ed., 15 a. 

(m) 3 Bla. Com. 120. As to what 
may constitute a battery, see also Pur- 
sell V. Horn, 8 Ad. & E. 602; Raw- 
lings v. Till, 3 M. & W. 28. 

(ti) 3 Bla. Com. 120. 

(o) Chribtopherson v. Bare, 11 Q. 
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An act pHmd facie amounting even to a battery is, more- 
over, in some cases, “justifiable or lawful, as where one who 
hath authority, a parent or master, gives moderate correction 
to his child, his scholar, or his apprentice (p). So, also, on 
the principle of self-defence ; for if one strikes me first, or 
even only assaults me, I may strike in my own defence, and 
if sued for it may plead son assault demesne (q), or that it 
was the plaintiff’s own original assault that occasioned it. 
So, likewise, in defence of my goods or possession (f) ; if a 
man endeavours to deprive me of them, I may justify laying 
hands upon him to prevent him, and, in case he persists with 
violence, proceed to beat him away” (5). There is, however, 
a manifest distinction between endeavouring to turn a man 
out of a house or close, into which he has previously entered 
quietly, and resisting a forcible attempt to enter; in the 
first-mentioned of these cases a request being necessary ; 
whereas, in the latter, it is not (f). Again, the captain of a 
vessel conveying passengers may justify an assault com- 
mitted for the preservation and maintenance of due order 
and discipline on board (u). And in the exercise of an office. 


B. 473 , 477 ; WellocJc v. Constantine^ 
2 H. & C. 146. See KavanagK v. 
Qadge^ 7 M. & Gr. 316 ; R. v. Read^ 
2 Car. & K. 957. 

(p) See Penn v. Ward^ 2 Cr. M. & 
R. 338 ; Winterhurn v. Brooks, 2 Car. 
& K. 16. 

(q) The plea of son assault demesne 
states, “That the plaintiff first as- 
saulted the defendant, who thereupon 
necessarily committed the alleged as- 
sault in his own defence : ” C. L. Proc. 
Act, 1852, Sched. (B.), No. 45. See 
Moriarty v. Brooks, 6 Car. k P. 684. 

(r) See Holmes v. Bagge, 1 E. & B, 
782 ; Roberts v. Tayler, 1 C. B. 117 ; 
Weaver v. Bush, 8 T. R. 78, 81 ; 
Hayling v. Okey, 8 Exch. 531 ; Gay- 
lard V. Mov) is, 3 Id. 695. 


As to the right of the owner of land 
to enter forcibly thereupon, and to eject 
the wrongful occupant, see the cases 
collected ante, Book I., Chap. 5. 

As to the right of the owner of land 
to eject from it one who has entered 
under a parol licence, see Wood v. 
Leadhitter, 13 M. & W. 838 ; Judgm., 
Adainsv. Andrews, 15 Q. B. 296. 

(s) 3 Bla. Com., pp. 120-1 ; Alder- 
son V. Waistell, 1 Car. k K. 358. 

{t) Polkinhorn v. Wright, 8 Q. B. 
197, 206; and cases cited ante, Book 
I., Chap. 5 ; Tulley y. Reed, 1 Car. k 
P. 6; Jelly v, Bradley, Car. k M. 
270. See Arg., 3 Exch. 696 ; Qnffiths 
V. Dunnett, 7 M. & Gr. 1 002. 

(n) Noden y. Johnson, 16 Q. B. 213. 
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as that of churchwarden or beadle, a man may lay hands 
upon another to turn him out of church and prevent his 
disturbing the congregation by indecent behaviour during 
the performance of divine service (x). If sued for such or 
the like battery or assault (2/), a defendant will be entitled to 
set forth the whole case, and plead that he laid hands upon 
the plaintiff gently — molliter maims imposuit (0), for the 
particular purpose above indicated. 

Inasmuch, then, as an act primd facie amounting to a 
battery may be justifiable, a battery is defined to be the 
unlawful beating of another — for which, as for an assault, 
the remedy is by action of trespass ; the declaration wherein 
sets forth that the defendant ‘ assaulted, and beat and (if the 
evidence to be adduced will support such a charge) wounded 
the plaintiff’ (a). 

Besides an assault or batteiy, other torts to the person 
might be specified — remediable in trespass or in case, accord- 
ing as they are direct or consequential — the nature whereof 
will suflSciently appear from the references infra (b). 


{x) Burton v. Henson^ 10 M. & W. 
105 ; Worth v. Teirington, 13 M. & 
W. 781 ; Williams v. GlenisteVy 2 B. 
& C. 699. See Hawe v. Planner, 1 
Saund. 13. 

{y) An innkeeper cannot, however, 
justify an assault under pretence of de- 
tainirg the plaintiff for a debt due to 
him : Sunholf v. Alford, 3 M. & W. 
248. 

(z) See Oolces v. Wood, 3 M. & W. 
150; Gregory v. Hill, 8 T. R. 299; 
Noden v. Johnson, 16 Q. B. 218. 

(a) According to the old form, the 
words insultum fecit, verberavit, vul- 
neravit et male tractavit,” were used as 
significant of the cause of action. 

As to pleading payment of money 
into Court in this action, see Thompson 
v. Sheppard, 4 E. & B. 53. 

(5) As exemplifying or illustrating 


the nature of actions for direct bodily 
injuries, see Scott v. Shepherd, ante, 
p. 95; Weaver v. Ward, ante, p, 
675; Leame v. Bray, 3 East, 593, 
and cases there cited ; Chandler v. 
Broughton, 1 Cr. & M. 29 ; Gilbertson 
v. iliehardson, 5 C. B. 502 — for bodily 
injuries caused by negligence, see Bills 
V. Sheffield Gas Consumers' Co., cited 
ante, p 648; Overton v. Freeman, 11 
C. B. 867, and form of declaration there 
given ; Goldthorpe v. Hardman, 13 
M. & W. 377 ; Dixon v. Bell, 5 M. & 
S. 198; Gretev, Chester and Holyhead 
II. (7., 2 Exch. 251 ; Moreton v. Har^ 
dern, 4 B. & C. 223. 

As to injuries caused by mischievous 
or ferocious animals belonging to de- 
fendant, and as to the necessity of 
proving the scienter, see Hudson v. 
Roberts, 6 Exch. COT ; Cox v. Bu^r- 
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In cases such as are now adverted to, three several states 
of facts may present themselves raising difficulty : 1st, where 
the plaintiff has, by his own negligence or misconduct, con- 
tributed to cause the injury sustained; 2ndly, where the 
defendant acted by his agent or servant in the matter 
charged against him ; 3rdly, where the relation of master 
and servant, or employer and employed, existed, eo instante, 
as between the plaintiff and defendant. To each of the 
classes of cases here suggested, some few remarks, which will 
be found to have a wide application in connection with torts 
generally, shall be directed. 

With regard to the first of the three points just stated as 
likely to raise difficulty, viz., where the plaintiff has in some 
way himself contributed to the injury sustained, the rule is, 
that, although there may have been negligence on the part 
of the plaintiff, yet, unless he might, by the exercise of ordi- 
nary care, have avoided tbe consequences of the defendant s 
negligence, ho is entitled to recover ; if by ordinary care he 
might have avoided them, he is the author of his own 
wrong (c), and will be held in law — upon the principle 
volenti non Jit injuria — to have disentitled himself to com- 
plain {d). 


Udge, 13 C. B., N. S., 430; Card v. 
Case, 5 C. B. 622 ; Jackson v. Smith’ 
son, 15 M. & W. 563 ; May v. Bur- 
dett, 9 Q. B. 101 ; Cooke v. Waring, 
2H.&C. 332. 

(c) Per Parke, B , Bridge v. Grand 
J motion R. C., 3 M. & W. 248, and 
in Davies v. Mann, 10 M. & W. 548 ; 
Norths, Smith, 10 C. B., N. S., 572, 
575 ; Martin v. Great Northern R. C., 
16 C. B. 179, as to which see Cornman 
V. Eastern Counties 22. (7., 4 H. & N. 
781, 784 ; Toomey v. London, Brighton, 
and South Coast R. C., 3 C. B,, N. S., 
146; Ellis v. London and South’ 
Western R. C., 2 H. & N. 424 ; Bolden 


V. Liverpool Gas Co., 3 C. B. 1 ; Bui- 
terfield v. Forrester, 11 East, 60 : 
Marnott v. Stanley, 1 M. & Gr. 568 ; 
Williams v. Richards, 3 Car. & K. 81 ; 
SchlossY. Ueriot, 14 C. B., N. S., 59. 

As to the rule observed in the Admi- 
ralty Court in cases of collision where 
both parties are blameable, see Vaux 
V. Sheffer, 8 Moo. P. C. C. 75 ; Dowell 
V. Gen. Steam Nav. Co., 5 E. & B. 
206. 

{d) The above rule as to contributory 
negligence is also stated in Judgm., 
Tuff Y. Warman, 5 C. B., N. S., 573 ; 
S. C.,2 Id. 740 ; and applied in Senior 
Y. Ward, 1 E. & E. 3fi5. See, also, 
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Every person,” however, ^"who does a wrong, is at least 
responsible for all the mischievous consequences that may 
reasonably be expected to result under ordinary circurri’- 
stances from such misconduct ” {e ) ; and the question, whe- 
ther or not the complainant contributed to the mischief that 
happened, by want of ordinary caution, is necessarily one of 
degree, to be answered by reference to the facts adduced in 
evidence (/). If the plaintiflF voluntarily incurred danger so 
great that no sensible man would have incurred it, he wiU 
sue in vain for compensation (/). If the plaintiff volun- 
tarily places himself in a position relatively to the defendant, 
which he has no lawful title to occupy, or if, being cognizant 
of danger, he voluntarily exposes himself to it, he may, 
ipso facto, preclude himself from insisting that there has 
been negligence in the defendant productive of damage to 
himself {g). 

The rule as to contributory negligence is applicable in the 
case of an infant Qi), or where one of tender years is under 
the care of an adult through whose negligence a bodily hui*t 
is done to the infant — the negligence of the person having 
charge of the child being looked upon as the negligence of 
the child itself (i). 

It may be well to add^ that, for an accident which hap- 
pened entirely without default on the part of the defendant. 


Witherley v. Ilegent's Canal Co., 12 
C. B,, N. S., 2; Leg. Max., 4th ed., 
pp. 371-873, where the cases are col- 
lected. 

(e) Per Pollock, C. B., Righf t. 
Hewitt, 5 Exch. 243 (cited per Byles, 
J., Hoey V. Felton, 11 C. B., N. S., 
143) ; and in Greenland v. Chaplin, 
Id. 248. 

{/) Clayards v. Dethick, 12 Q. B. 
439, 446 ; followed in Thompson v. 
North Eastern R. O'., 2 B. & S. 106, 
114, 118, 119. 

ig) Lygo v. Newlold, 9 Exch. 302 ; 


with which compare Lynch v. Nurdin, 
1 Q. B, 29; Singleton v. Eastern 
Co^mties R. C., 7 C. B., N. S., 287; 
Great Northei'n R. C. v. Harrison, 10 
Exch. 376 ; Bird v. Holbrook, 4 Bing, 
628 ; Caswell v. Worth, 5 E. & B. 
849 ; Dowell v, Sheppard, Id, 856 ; 
Assop V. Tates, 2 H. & N. 768, 771 ; 
Griffiths V. Gidlow, 3 H. & N. 648. 

(A) Abbott V. Macfie, 33 L. J., Ex., 
177. 

(i) Waite v. North-Eastern R. C., 
E. B. & E. 719. 
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or blame imputable to him, he will not be responsible (k) ; 
the onus, however, of establishing this defence will be cast 
upon the defendant, where the facts are such as raise a 
primd facie case against him (1), 

Secondly, it was observed by Rolfe, B., on a recent occa- 
sion (m), that “ the liability of any one, other than the party 
actually guilty of any wrongful act, proceeds on the maxim, 
Qui facit per alium facit per se. The party employing has 
the selection of the party employed, and it is reasonable that 
he who has made choice of an unskilful or careless person to 
execute his orders, should be responsible for any injury re- 
sulting from the want of skill, or want of care, of the person 
employed ; but neither the principle of the rule nor the rule 
itself, can apply to a case where the party sought to be 
charged does not stand in the character of employer to the 
party by whose negligent act the injury has been occa- 
sioned” ('n). Upon this subject (one very comprehensive 
and important) of the liability of the master for the act of 
his servant, the two leading decisions are Laugher v. 
Pointer (o) and Quarman v. Burnett {p). 

In Laugher v. Pointer the facts were as under-mentioned : 
— The owner of a carriage had hired of a stable-keeper a 
pair of horses for his carriage for the day, the driver being 
provided by the owner of the horses : and it was held by 


(k) Per Dallas, C. J., Waheman v. 
Robinson, l*Bing. 215 ; Hall v. Ream- 
ley, 3 Q. B. 919 ; Gibbon v. Pepper, 
Salk. 637, 638. 

(l) Byrne v. Boadle, 33 L. J., Ex., 
13 ; Skinner v. London, Brighton, and 
South Coast R. C,, 5 Exch. 787, 789 ; 
Piggot V. Eastern Counties R. C., 3 C. 
B. 229 ; Vaughan y. Taff Vale R. C., 
5 H. & N. 679, reversing S. C., 3 Id. 
743; Fremantle v. London and North- 
Western R, C., IOC. B., N. S., 89 ; 
per Lord Denman, C. J., Carpue v. 


London and Brighton R. C., 5 Q. B. 
747. See Templeman v. Haydon, 12 
C. B. 607 ; Perren v. MonmotUhshire 
R. and Can. Co., 11 C. B. 855. 

As to evidence of negligence, see the 
cases cited ante, p. 646, n. (a). 

(m) Judgm., 4 Exch. 255. 

(w) Et vide the remarks of Lord 
Cranworth, in BartonshiU Coal Co. v. 
Reid, 3 Macq. H. L. Ca. 282-4, cited 
post, p. 700. 

(o) 6 B. & C. 547. 

(p) 6 M. & W. 499. 
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Lord Tenterden and Mr. Justice Littledale (whose opinions 
in this case have since been recognised as law), that the 
owner of the carriage was not liable for an injury caused by 
the negligence of the driver. In this case, it must be ob- 
served, there was no evidence of any kind of contract or 
agreement between the owner of the carriage and the coach- 
man who caused the injury, which circumstance is very 
material with reference to what is there said by the learned 
judges just named. According to the rules of law,” says 
Littledale y J., ''every man is answerable for injuries occa- 
sioned by his own personal negligence; and he is also 
answerable for acts done by the negligence of those whom the 
law denominates his servants ; because such servants repre- 
sent the master himself, and their acts stand upon the same 
footing as his own. And in the present case the question is, 
whether the coachman, by whose negligence the injury was 
occasioned, is to be considered a servant of the defendant. 
For the acts of a man’s own domestic servants there is no 
doubt but the law makes him responsible ; and if this acci- 
dent had been occasioned by a coachman who constituted 
a part of the defendant’s own family, there would be no 
doubt of the defendant’s liability ; and the reason is, that he 
is hired by the mastei’, either personally, or by those who 
are entrusted by the master with the hiring of seiwants, and 
he is therefore selected by the master to do the business 
required of him.” The principle of these remarks is in truth 
expressed by the maxim Respondeat superioVy which applies 
not only to domestic servants who may have the care of 
carriages, horses, and other things in the employ of the 
family, but " extends to other servants whom the master or 
owner selects and appoints to do any work, or superintend 
any business, although such seiwants be not in the imme- 
diate employ or under the superintendence of the master.” 

Thus " if a man is the owner of a ship, he himself appoints 
the master, and he desires the master to appoint and select 
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the crew ; the crew thus become appointed by the owner, 
and are his servants, for the management and government 
of the ship ; and if any damage happens through their de- 
fault, it is the same as if it happened through the immediate 
default of the owner himself (q). So, the same principle 
prevails if the owner of a farm has it in his own hands, and 
he does not personally interfere in the management, but 
appoints a bailiff, or hind, who hires other persons under 
him, all of them being paid out of the funds of the owner, 
and selected by himself, or by a person specially deputed 
by him ; if any damage happen through their default the 
owner is answerable, because their neglect or default is his, 
as they are appointed by and through him (r). So, in the 
case of a mine, the owner employs a steward or manager to 
superintend the working of the mine, and to hire under- 
workmen, and he pays them on behalf of the owner. These 
under-workmen then become the immediate servants of the 
owner, and the owner is answerable for their default in 
doing any acts on account of their employer’' (s). And the 
same kind of reasoning would manifestly apply in many 
other cases, as where, in the absence of any special contract 


(q) See Martin v. Tempcrley^ 4 Q. 
B. 298 ; Dunford v. Trattles^ 12 M. 
& W. 529 ; Fenton v. City of Dublin 
Steam PacJcet Co . , 8 Ad. & E. 835 ; 
Cuthbertson v. Parsons^ 12 C. B. 304 ; 
Rodrigues v. Melhuish^ 10 Exch. 
110 . 

In Schuster v. McKellai\ 7 E. & B. 
724, Lord Campbell^ C. J., delivering 
judgment, says, that the owner, al- 
though the ship be chartered, “is 
clearly liable for a collision arising from 
the improper management of the ship, 
and for what the master docs within 
the scope of his general authority as 
master which cannot be ascribed to his 
agency as charterer.” Where the lessee 
of a ferry hireJ of the defendant for 


the day a steamer and crew to convey 
his passengers across, the defendant 
was held liable for damage caused to 
a passenger by the negligence of the 
crew : Dalyell v. Tyrer^ 2 B. & E, 
899. 

As to the liability of owner or master 
of ship for damage caused by negli- 
gence in stowing goods, see Sack v. 
Ford, 13 C. B., N. S., 90 ; Bla^ie v. 
Stembridge^ 6 Id. 894. 

(r) See Holmes v. Onion, 2 0. B., 
N. S., 7?0, where the defendant was 
held responsible for the act of a 
thatcher hired by him to do thatching 
work at weekly wages for his profit. 

{s) Judgm., 5 B. & C. 554. 



684 


TORTS 


or agreement between the parties (^), it is sought to charge 
a railway, or other incorporated company, for damage caused 
by the negligence of its officers or servants. 

The judgment of the Court of Exchequer in Sharrod v^ 
The London and North Western R. C. (u) (where the plaintiff 
sued the defendants in trespass for driving a railway engine 
with great force and violence against his sheep, and so destroy- 
ing them), may usefully be cited as illustrating the remark 
last made, and as throwing additional light upon the extent 
and nature of the liability imposed upon a master for the 
tortious act of his servant. The immediate act,” there 
observed the Court, “ which caused the damage to the plain- 
tiff’s cattle was the impact of a machine, which was under the 
control of a rational agent, the servant of the defendants ; 
not so much so indeed as a horse or carriage drawn by horses 
or propelled by mechanical power along an ordinary highway 
would be, in which cases both the direction and the speed of 
the machine are under government; but still in such a degree 
as to make the cases similar.” With regard to the point suh 
judice, viz., the liability of the defendants in trespass for the 
injury done to the plaintiff’s sheep, the Court then proceeded 
to observe, that the case before them might be decided as if 
the damage had been done by an ordinaiy carriage drawn by 
horses ; and, it being now settled that an action of trespass 
will lie against a corporation (x), we may consider, for the 
present purpose, the defendants as one natural person, and the 
carnage under the care of his servants. Now the law is well 
established, on the one hand, that, whenever the injury done 
to the plaintiff results from the immediate force of the defen- 
dant himself, whether intentionally or not, the plaintiff may 


(<) See Machu v. London and South 
Western R. C., 2 Exch. 415. 

(u) 4 Excli. 580. 

(x) Maund v. Monmouthshire Can, 
Co.f 4 M. & Gr. 452 ; Goff v. Greed 


Northern R. C., 30 L. J., Q. B., 148 ; 
Eastern . Counties R. C. v. Broom, 6 
Exch. 314. See Chilton v. London 
and Croydon R. C., 16 M. & W. 212. 
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bring an action of trespass ; on the other, that, if the act be 
that of the servant, and be negligent, not wilful, case is the 
only remedy against the master {y). The maxim, Qui facit 
per alium facit per se renders the master liable for all the 
negligent acts of the servant in the course of his employ- 
ment (z ) ; but that liability does not make the direct act of 
the servant the direct act of the master. Trespass will not 
lie against him ; case will, in effect, for employing a careless 
servant, but not trespass ; unless, as was said by the Court 
in Morley v. Gaisford (a), the act was done ^ hy his com^ 
mand; ’ that is, unless either the particular act w’hich con- 
stitutes the trespass is ordered to be done by the principal, 
or some act which comprises it ; or some act which leads by 
a physical necessity to the act complained of. The former is 
the case where one as servant is ordered to enter a close to 
try a right, or otheiwise ; the latter, when such a case occurs 
as Gregory v. Piper (b), where the rubbish ordered to be 
removed, from a natural necessity, fell on the plaintift's soil ; 
but when the act is that of the servant in performing his 
duty to his master, the rule of law we consider to be, that 
case is the only remedy against the master, and then only is 
maintainable when that act is negligent or improper ; and 
this rule applies to all cases where the carriage o^ cattle of a 
master is placed in the care and under the management of a 
servant, a rational agent (c). ... In all cases where a master 
gives the direction and control over a carriage, or animal, or 


(y) The principle laid down in 
Laugher v. Pointer^ and Quarman v. 
Burnett (ante, p. 681), ‘‘has no bear- 
ing on an action of trespass, in which 
a party may be liable as a co-trespasser 
for the immediate act of another, 
though that other be not his servant : ” 
per CresBwell^ J., M^Laughliny,Pryor^ 
4 M. & Qr. 61. 

{z) See, however, Barney v. Rich* 
mtdion^ 3 E. & B. 144. 


(a) 2 H. Bla. 442. 

(&) 9 B. & C. 691 ; there a master 
ordered his servant to lay down a quan- 
tity of rubbish near his neighbour’s 
wall, but so that it might not touch the 
same ; the servant used ordinary care 
in executing this order, but some of 
the rubbish naturally ran against the 
wall ; the master was held liable in 
trespass. 

(c) Judgm., 4 £xch. 686* 
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chattel to another rational agent, the roaster is only respon- 
sible in an action on the case for want of skill or care of the 
agent ” (cZ), 

The foregoing extracts from the judgment in Sharrod v. 
The London and North Western R. 0. have been given, not 
so much with a view to illustrating the rather technical 
distinction between case and trespass, as for the purpose of 
indicating various and dissimilar states of facts under which 
respectively a master may be answerable ex delicto for the 
acts of his servant {e). The general grounds of this liability 
are indeed sufficiently stated in Laugher v. Pointer (/), and 
in Quarman v. Burnett (g), where it is said, ''upon the 
principle that quifacit per alium facit per se, the master is 
responsible for the acts of his servant ; and that person is 
undoubtedly liable, who stood in the relation of master to 
the wrong-doer, — he who had selected him as his servant 
from the knowledge of or belief in his skill and care, — and 
who could remove him for misconduct (Ji)^ and whose orders 
he was bound to receive and obey ; and whether such servant 
has been appointed by the master directly, or intermediately 
through the intervention of an agent authorised by him 
to appoint servants for him, can make no difference. But 
the liability by virtue of the principle of relation of master 


{d) Id. ibid. ; McManus v. Crichettf 

1 East, 106; per ParJcCj B., Gordon 
t. RoU, 4 Excb. 366. 

(c) See, also, Giles v. Taff Vale R. (7., 

2 E. & B. 822. The rule ‘‘respondeat 
superior” applies in the case of a body 
corporate, which may be liable for libel 
published by order of the corporation : 
Whitfield V. South Eastern R. C., E. 
B. & £. 116 ; see, also, Lawson v. 
Banic of London^ 18 C. B. 84 — or for 
the intentional misfeasance of their 
serrants, Grem v. London General 
Omnibus Co.,, 7 C. B., N. S., 290. 

A corporation may also sue fur libel : 


Metropolitan Omnibus Co. v. HawhinSf 
4 H. & N. 87. 

(/) Ante, p. 681. 

(q) 6 M. & W. 499. 

(h) The mere fact that a railway 
company has, by agreement with one 
who has contracted to make a portion 
of the line, power to remove his work- 
men for incompetence, will not suffice 
to create the relation of master aud 
servant between the company and the 
workmen. In this case the contractor 
would be the master ; Reedie v. Lon- 
don and North Western R, C., 4 Excb. 
244; 
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and servant must cease where the relation itself ceases to 
exist/' 

Hence, when he who does the wrongful act, either in person 
or by his servant, exercises an vndependent employment, his 
immediate superior will not be liable ; as in Milligan v. 
Wedge (i), where damage was done by a bullock through the 
careless driving of a boy employed by the drover, who was 
himself in the employment of the butcher, to whom liability 
was accordingly held not to attach ; or in Rapson v. Cubitt (k), 
where the injury complained of was done by the negligence of 
the seiwant of a gas-fitter employed by the defendant, a 
builder, who had himself contracted to make certain altera- 
tions in a club-house, — and who, it was held, could not be 
made responsible for the damage thus occasioned ; or in 
Overton v. Freeman (1), where the facts were as follow : — 
the defendants had been employed by certain paving com- 
missioners to pave a particular district, and contracted with 
B. to pave one of the streets included in such district. B/s 
workmen, whilst paving the street, left a heap of stones at 
night in so unsafe a position, that the plaintiff fell over it 
and sustained an injury. There was no evidence to show 
that the defendants had interfered in or sanctioned the placing 
of the stones ; and it appeared that B. was in reality acting 
under the direction of the engineer and surveyor of the com* 
missioners. Upon these facts the defendants were held not 
liable ; for the relation of master and servant," observed 
Maule, J., has no existence in a case like this. ... I think 
the present case falls within the principle of those authori- 
ties which have decided that the sub-contractor, and not the 
person with whom he contracts, is liable civilly as well as 


(^) 12 Ad. & E. 737. 
{k) 9 M. & W. 710. 


{1) 11 C. B. 867, where many 
authorities upon the subject above 
alluded to are collected ; of which see 
^rtioularJy Knight v. Fox, 6 Exch. 


721 ; Burgess v. Gray, 1 C. B. 578 ; 
Reedie v. London and North Westei'n 
R. (7., 4 Exch. 244. See also Peachey 
v. Rowland, 13 C. B. lS2f; Butler v. 
Hunter, 7 U. & N. 826. 
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criminally, for any wrong done by himself or his servants in 
the execution of the work contracted for ’’ (m). 

But although it is established by Laugher v. Poi/uter, and 
Quarman v. Burnett, that, if the owner of a carriage hires 
horses of a stable-keeper, who provides a driver, through 
whose negligence an injury is done, the driver must in 
general be considered as the servant of the stable-keeper or 
job-master, — the conclusion of law will, nevertheless, be 
different if there be special circumstances in the case show- 
ing an assent, either express or implied, to the tortious act 
complained of by the party hiring the horses ('?^), or showing 
that the individual whom it is sought to charge, had control 
over the servant whose act caused damage, and was in fact 
dominus pro tempore {n ) ; and the same general principle 
applies where the carriage and horses are borrowed for the 
day ip ) ; though a person hiring or borrowing a carriage, 
and providing horses and servants would be liable (p). 

Further, where the injury in question was committed by 
the defendant’s servant wilfully, whilst not employed ir^L the 
master’s service, and whilst not acting within the scojie of 
his authority, a remedy cannot be had against the mast,;e|.^ 
the servant only will be liable (q) ; as if, for instan(kg^ a 
servant authorised merely to distrain cattle damage feafg^^iit, 
drives cattle from the highway into his master’s close, 


(m) See, further, in illustration of 
the above remarks : Cuthbertson v. 
Parsons, 12 C. B. 304 ; Allen v. Hay- 
ward, 7 Q. B. 960 ; Duncan v. Find- 
laid, 6 Cl. & P. 894, 904, followed in 
Thomson v. Mitchell, 7 Id. 664 ; and 
in Holliday v. St. Leonardos, Shore- 
ditch, 11 C. B., N. S., 192, 204, 205, 
wheie the cases are collected ; Steel v. 
South Eastern R. C., 16 C. B. 650. 

(^i) McLaughlin v. Pryor, 4 M. & 
Gr. 48 ; -5. a, 1 Car. & M. 354. 

(o) See Hart v. Crowley, 12 Ad. & 


E. 378 ; Taverner v. Little, 6 Bing. 
N. C. 678 ; Stables v. Eley, 1 & 

P. 614 ; Wheatley v. Patrick, 2 l/[, & 

W. 660. [ 

(p) Croft v. Alison, 4 B. 

590 ; Scott V. Scott, 2 Stark. N.^ \ 0. 

438. ^ ' I 


(q) Lyons v. Martin, 8 Ad. 

& B. 

512; Coleman v. Riches, 16 ' 

0. B- 

104 ; McManus v. Crickett, 


106; Leame v. Bray, 3 lEast, 

593 

Middleton v. Fowler, 1 Salk.' 

282! 

Lamb v. Palk, 9 Car. k P. 629. ^ 
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distrains them (r) ; or if he wantonly, and in order to 
«fl^ct some purpose of his own, strikes the plaintiff's horses, 
and thereby causes an accident («). Should, indeed, the 
setyant be guilty of negligence, productive of an injury to 
tile plaintiff, whilst on his master's business {t), as when 
driving his master’s carriage, although he may at the time 
be going out of the direct road for some purpose of his own, 
the master may be answerable (u). No doubt,” observes 
Jervis, C, J., in a recent case (x), '' a master may be liable 
for injury done by his servant’s negligence, where the ser- 
vant, being about his master’s business, makes a small de- 
viation, or even where he so exceeds his duty as to justify 
his master in at once discharging him,” but at all events, 
if the master is liable where the servant has deviated, it 
must be where the deviation occurs in a journey on which 
the servant has originally started on his master’s business ; 
in other words, he must be in the employ of his master at 
the time of committing the grievance.” No liability attaches 
to the master if the servant, without his leave or know- 
ledge, takes his carriage, and with it commits an injury, 
because in this case the master has not entrusted the ser- 
vant with the carriage, or commissioned him to perform any 
service {y). 

It seems, moreover, true, as a general proposition, that, 
where one employs another to do an act which may be done 


(r) Lyons v. Martin, 8 Ad. & E. 
612 . 

(«) Croft V. Alison, 4 B. & Aid. 
690, 592 ; Lamb v. Palk, 9 Car, & P. 
629 ; Gregory v. Piper, 9 B. & C. 
691; Huzzey v. Field, 2 Cr. M. & R. 
482 ; per Erie, J. , Freeman v. Posher, 
18 Q. B. 785 ; cited, per Bramwell, 
B., Collett V. Foster, 2 H. & N. 861 ; 
and cases cited supra, n. (j). 

it) As to the proper signification of 
these words, see Limpus v. General 
Ommihm Co., 1 H. & C. 626 ; Seymour 


V. Greenwood, 7 H. & N. 355 ; C7., 

6 Id. 359. 

(a) Joel V. M orison, 6 Car. & P. 
501 ; Sleath v. Wilson, 9 Car. & P. 
607. 

{x) Mitchell v. Ciassweller, 13 C. 
B. 237, 245, with which compare 
Patten v. Rea, 2 C. B , N. S., 606. 

(y) Mitchell v. Crasw)eUer, supra ; 
Sleath V. Wilson, 9 Car. & P. 607 ; 
Lamb v. Palk, Id. 629 ; Qoodmam v. 
Kennell, 3 Car. & P. 167 ; Joel r. 
Moi'iaon, 6 Car. & P. 601. 

Y Y 
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in a lawful manner, and the latter, in doing it, unnecessaiily 
commits a public nuisance, whereby injury results to a third 
person, the employer will not be responsible for such in- 
jury (z). If, however, A. employs B., a contractor, to do an 
unlawful act, — ex. gr., to erect a nuisance to the public high- 
way — which B. does by his work-people and servants, A. will 
be answerable in an action of tort for damage thence result- 
ing to a third party (a). The two preceding propositions 
are clearly in accordance with the dictates of common sense, 
as well as sustainable by the authorities cited in support of 
them. 

It should here, perhaps be noticed, that cases are to be 
found in the books which seem to show that wider liability 
attaches to the owner of real than to the owner of personal 
property in respect of an injury resulting from its negligent 
management (h). It may, however, be considered as settled, 
that no such distinction as here adverted to does in truth 
exist ; unless perhaps in cases where the act complained of 
amounts in law to a nuisance, and where the owner of the 
premises whereon the nuisance is erected is himself in occu- 
pation of them (c), or has in some manner participated in or 
expressly sanctioned the erection of the nuisance (d). Where 
a nuisance caused by non-repair exists upon premises let 
from year to year, the reversioner will be liable for damage 


(z) Peachey v. Powtandy 13 C. B. 
182; with which compare Sadler v. 
Renlochy 4 E. & B. 570; Gray v. 
Pulloiy 32 L. J., Q. B., 169 ; Mills v. 
Eoltoriy 2 H. & N. 14. 

(a) Ellis V. Sheffield Gas Consumers' 
Co.y 2 E. & B. 767 j BlaTce v. Thirst, 
2 H. & C. 20 ; Hole t. SUtinghourne 
and Sheemess i2. (7. , 6 H. & N. 488. 

(5) See Bush v. Steinman, 1 B. & P. 
404; Judgm.f 4 0. B. 800, 801 ; per 
LittledaU, J., 5 B. & C* 559, 560; 
Jndgm., 6 M. & W*. 510 ; Zeslie r. 
Pounds, 4 Taunt. 649. 


Bandleson v. Murray, 8 Ad. & E. 
109, and Burgess v. Gray, 1 C. B. 
578, may be supported without any 
reference to the distinction aboye al- 
luded to. 

(c) See Bishop v. Trustees of Bed- 
ford Charity, 29 L. J., Q. B., 53 ; S. 
C,, 28 Id. 215; 1 E. & E. 697: Roh- 
bins V. Jones, 15 C. B., N. S., 221 ; 
Preston v. Norfolk R. C., 2 &. & N. 
735. 

(d) Todd V. Flight, 9 0. B., 3^. S., 
877. 
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caused by such nuisance, if, since its creation, and before 
damage resulted from it, he could have determined the 
tenancy and did not do so (e). 

If a landlord lets premises not in themselves a nuisance, 
but which may or may not be used by the tenant so as to 
become a nuisance, and it is entirely at the option of the 
tenant so to use them or not, and the landlord receives the 
same benefit whether they are so used or not, the land- 
lord cannot be made responsible for the acts of the tenant, 
and d fortiori he would not be liable if he had taken an 
obligation from the tenant not to use them so as to create a 
nuisance, even without reserving a right to enter and abate 
a nuisance if created (/). 

In Reedie v. The London and North Western R. C. (gr), 
the Court observes, with reference to the point above mooted, 
as follows : — It is not necessary to decide whether, in any 
case, the owner of real property, such as land or houses, may 
be responsible for nuisances occasioned by the mode in which 
his property is used by others not standing in the relation of 
servants to him, or part of his family. It may be that in 
some cases he is so responsible. But then his liability must 
be founded on the principle that he has not taken due care 
to prevent the doing of acts which it was his duty to prevent, 
whether done by his servants or others. If, for instance, a 
person occupying a house or a field should permit another to 
carry on there a noxious trade, so as to be a nuisance to his 
neighbours, it may be that he would be responsible, though 
the acts complained of were neither his acts nor the acts of 
his servants. He would have violated the rule of law, sic 
utere tuo, ut alienum non loedas'' (It). If however A., the 

(c) Gandy v. Juhher, 33 L. J., Q. 7 H. & N. 826. 

B. , 161. (A) Judgm., 4 Exch., 266-257} 

(/) Jadgm., Rich v. Basterficld^ 4 ^udgm., Rich v. Basterjieldi 4 C. B. 

C. B. 804-6. 802. See Qott v. Gandy, 2 E. & B. 

(gr) 4 Exch. 241 ; Bailer v. Hunter, 846 ; Alston v. Grant, 8 E. & B. 128. 

T t 2 
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owner of land, contracts with B. to do work or to erect 
buildings upon it, and B.’s workmen do an injury to the 
owner of the adjoining land by carrying away materials 
belonging to him, A. will not, unless he interfered in the 
tortious transaction, be responsible for it (i). 

Thus far has been discussed the liability of a master for the 
tortious act of his servant — of the employer for the toilious 
act of the employed — where there is evidence adducible of 
an authority to do the act in question, either express or im- 
plied from the relation which exists between the actual 
wrong-doer and the party charged. I propose, in the next 
place, to inquire as to the effect of ratifying or adopting a 
wrongful act, as regards the liability of him who thus ratifies 
or adopts it. 

Now, as on the one hand it is true, that, if a servant 
commit a trespass by the command or encouragement of his 
master, the master shall be guilty of it, though the serv^ant 
is not thereby excused, for he is only to obey his master in 
matters that are honest and lawful ” (k) ; so, also, he that 
receiveth a trespasser, and agreeth to a trespass after it be 
done, is no trespasser, unless the trespass was done to his 
use or for his benefit ; and then his agreement subsequent 
amounteth to a commandment ” (Z). The main question in 
regard to liability by ratification will, accordingly, be this — 
was the tortious act, alleged to have been ratified, originally 
intended to be done to the use or for the benefit of the party 
who is said to have subsequently ratified it ? If so, the party 
ratifying the antecedent act will be liable in respect of it ; 
ex, gr., a corporation may thus become liable for an assault 
committed by their servant (m). 


(i) Gayford v. NicholU, 9 Exch. & S. 258. 

702. (1) 4 Inst. 317 ; Wilson v. Barker^ 

(h) 1 Bla. Com. 430 ; Sands v. 4 13. & Ad. 614 ; Eggington v. Mayor 

Childf 3 Lev. 362 ; Jones v, llart^ 1 of Lichfield^ 6 E. & B. ICO. 

Ld. Eaym. 738 ; Britton v. Cole^ 1 (m) Eastern Counties R. C, v, 

Salk* 408; Sickens v. Elwall, 4 M. Broom^ 6 Exch. 814. See R^t v. 
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The doctrine of mtihabitio ” is, however, unquestionably 
of more difficult application in reference to torts than in re- 
ference to contracts {n). If A., ^professing to act by my au^ 
thority does that which primd facie amounts to a trespass, 
and I afterwards assent to and adopt his act, there he is 
treated as having from the beginning acted by my authority, 
and I become a trespasser, unless I can justify the parti- 
cular act which is to be deemed as having been done with 
my previous sanction (o). In this case the party ratif3dng 
becomes, as it were, a trespasser by estoppel — at all events — 
he is precluded from denying that he gave antecedent au- 
thority for that act which he afterwards admits himself to 
have authorised (o). 

An apt instance of the effect of ratifying a tort presents 
itself in Hull v. Pickersgill {p\ There the plaintiff, an 
uncertificated bankrupt, sued the defendants in trespass for 
breaking open his house, and seizing goods belonging to him 
acquired since the bankruptcy. Nowin this case it appeared 
that the defendants had become creditors of the plaintiff 
whilst uncertificated ; that at the time of the seizure they 
did not even know who were the assignees under the bank- 
ruptcy ; but that, after the action had been commenced, and 
before plea pleaded, they (the defendants) obtained a sur- 
render from the assignees of their interest in the effects 
seized. It was held, that this surrender had a retrospective 
operation, so as to protect the defendants by clothing them 
with the rights and title of the assignees. The rule of 
law,’' said Dallas, C. J. {q), is, that he, for whom a trespass 
is committed, is no trespasser unless he agrees to the tres- 
pass ; but if he afterwards agrees to it, his subsequent assent 


BirJeenhead, Lancashire, and Cheshire Exch. 799, 

Junction R, C., 7 Exch. 86, 40 ; cited (p) 1 B. & B. 282. »Sec Heslop ▼. 
6 H. & N. 364, 865. BoJeer, 8 Exch. 411. 

{n) Ante, p. 808. {q) 1 B. & B. 286. 

(o) See Judgm., Bird v. Bi'own, 4 
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has relation back, and is equivalent to a command, according 
to the well-established maxim, Omnis mtihahitio retrotra- 
hitur et mandato priori cequiparatur!' It may be proper 
to direct attention specifically to one point which was urged 
on behalf of the plaintiff in Hull v. Pichersgill, viz. — that 
the defendants had not assumed to act at the time of making 
their seizure for the benefit of the assignees. To this, how- 
ever, it was answered, that every presumption was to be 
made against a plaintiff circumstanced as above described ; 
and further, that the subsequent application to the assig- 
nees for their assent to what had been done, was a recog- 
nition by the defendants as well of the assignees’ interest 
in the property, as that these interests had been remem- 
bered in the seizure.” 

In Wilson v. Tumman (r), the nile now under notice is 
fully and elaborately stated, in these words : — That an act 
done /or another by a person not assuming to act for himself 
but for such other person, though without any precedent 
authority whatever, becomes the act of the principal, if sub- 
sequently ratified by him, is the known and well-established 
rule of law. In that case the principal is bound by the act, 
whether it be for his detriment or his advantage, and whether 
it be founded on a tort or a contract, to the same extent as by 
— and with all the consequences which follow from — the 
same act done by his previous authority.” But this is not 
so where the actual wrong-doer at the time of committing 
the tort in question assumed to act for himself only, and not 
as agent for or as servant of another ; so that if a bailiff take 
a heriot, claiming property in it himself, the subsequent 
agreement of the lord would not amount to a ratification of 
his authority as bailiff at the time ; but if he took it at 

(r) 6 M. & Gr. 236, 242-3 j per B. 334 j W7^{fht v. Croolccsj I Scott| 
Bramwell, B., Wither i v. Parker^ 4 N. R., 685. See Moon y, Towtn^ 8 
H. & N. 534; S. a, 5 Id. 725; per C. B., N. S., 611. 

CoUmmy J., Walken* v. Hunter, 2 C. 
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the time aa bailiff of the lord, the subsequent ratification by 
the lord would make him bailiff at the time (s). 

The distinction here insisted upon is practically important. 
If, for instance, a judgment creditor issues execution against 
his debtor, and directs the sheriff acting under the writ to 
seize goods belonging to some third party, such previous 
direction would undoubtedly make the execution creditor a 
trespasser ; because all who procure a trespass to be done are 
trespassers themselves, and the sheriflF would be supposed not 
to have taken the goods merely under the authority of the 
writ, but as the servant of the execution creditor. If, on the 
other hand, we suppose that the sheriff, acting under a valid 
writ by the command of the Court, and as the servant of the 
Court, seizes the wrong person’s goods, a subsequent declara- 
tion by the plaintiff in the original action, ratifying and 
approving the taking, would not suffice to alter its original 
character, and make it a wrongful taking by the execution 
creditor (t), 

Lewis V. Read (u), is well worthy of notice in connection 
with this subject, viz., as to the effect of ratifying a tort. 
There a landlord authorised bailiffs to distrain for rent due 
to him from his tenant of a farm, expressly directing them 
not to take anything except on the demised premises. The 
bailiffs, however, distrained cattle belonging to another per- 
son (supposing them to be the tenant’s), beyond the boundary 
of the farm. The cattle were sold, and the landlord received 
the proceeds. Upon these facts the Court of Exchequer held, 
that the landlord was not liable in trover for the value of the 
cattle, unless it were found by the jury that he had ratified 
the acts of the bailiffs with knowledge of the irregularity ; 
or unless it were found that he chose, without inquiry, to 
take the risk upon himself, and to adopt the whole of their 
acts. Hence, we may infer that a principal will not be liable 

(«) Judgm., 6 M. & Qr. 243. Un r. Wright, 1 H. Jk 0. 554. 

(e) Judgm., 6 M. & Qr. 244 ; Wool* {u) 13 M. & W. 334, 
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in trespass for the act of his agent, unless he either authorised 
it beforehand, or subsequently assented to it with knowledge 
of what had been improperly done (x). 

Further : the case of Buron v. Denman {y), tried at bar 
before the Couii of Exchequer, is important, as showing the 
effect of the ratification of an act, primd facie tortious, done 
by an agent ; and although it was there held, that the party 
who had ultimately ratified the trespass could not be made 
responsible for it, yet the general effect, operation, and ap- 
plicability of the doctrine of ratihabitio were judicially 
admitted and recognised. In the case just cited, the facts 
were these : — the action, which was in trespass, was brought 
by a slave-dealer, resident on the coast of Afnca, and there 
carrying on his trade, against a commander in the British 
navy on that station, whose duty it was to enforce the pro- 
visions of a certain treaty between our own and the Spanish 
Government, for the suppression of the Slave-trade. The 
gist of the action was, that the defendant had committed a 
trespass in destroying the property, and caiTying off the 
slaves of the plaintiff ; and in answer to this charge the 
defendant put on the record a series of pleas, by some of 
which he justified the alleged torts as having been done by 
command of the Crown, — a defence which, if established, 
would be good on grounds of general policy, which protects 
the servants of the public from liability in respect of any acts 
done by them in the regular course of discharging their 
official duties (z). The principal question to be decided in 
Buron v. Denman, accordingly, was, whether the conduct of 
the defendant in carrying away the slaves, and committing 
the other alleged trespasses, could bo justified as an act of 

(a?) Freeman t. Rosher, 13 Q. B. Moo. P. C. C. 86. 

780 ; Haseler v. Lemoyne, 5 C, B., {z) See Johnstone v. Sutton, 1 T. R. 

N. S., 580 ; Collett v. Foster, 2 H. & 610 ; per Buller, J., Macheath v. 
N, 856, 361. Haldimand, 1 T. R. 182 ; and cases 

(y) 2 Rxch. 167. Acc. Judgm., Secre- cited Broom’s Praot., vol. 1, pp. 585 

tary of State of India r. Sahaha, 13 seq. 
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state, done by authority of the Crown ? It was not, indeed, 
contended that there was any previous authority for the acts 
complained of. The justification of the defendant depended 
upon an alleged subsequent ratification of his acts. Now, 
in this case, there was ample evidence to show that the 
Government had expressed their approval, and intimated 
their adoption of the acts of the defendant, and it conse- 
quently only remained to consider, whether the rule of law 
applicable amongst private individuals, in regard to the 
‘ effect of ratification, applied also to the Crown. The Court 
held that it did so apply ; and that the defendant was 
accordingly justified in what he had done, whilst acting in 
the public service. 

As, on the one hand, liability may be incun*ed by the 
adoption of a tortious act antecedently done, so, on the other 
hand, may benefit in some cases be derived from the ratifica- 
tion of an act primd facie and ostensibly wrongful ; thus, — 
where an act, which if unauthorised would amount to a 
trespass, has been done in the name and on the behalf of 
another, though without previous authority from him, his 
subsequent ratification may enable the party on whose behalf 
the act was done to take advantage of it, and to treat it as 
having been done by his direction. But this doctrine must 
be taken with the qualification, that the act of ratification 
take place at a time and under circumstances when the 
ratifying party might himself have lawfully done the act 
which he ratifies {a). 

The conclusions arrived at in the preceding pages, with 


(a) Judgm., Bird v. Brovm.j 4 Exch. 
798-9 (where some cases are cited illus- 
trating the above doctrine) ; cited 
Judgm., Simpson v. Eggington^ 10 
Exch. 849, where the Court remark, 
that in Bird v. Brown grave doubts 
are suggested as to the effect of the 


retrospective ratification of a tort by 
one meaning to act as agent for him 
who ratifies it, and as to the question 
whether the effect of such ratifica- 
tion will be to render the act dis- 
punishable if done at the time without 
authority. 
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reference to the doctrine of ratification, may thus briefly bo 
presented : — 

1. If A. commit a trespass, whether to the person or to 
property, professing at the time to act on behalf of B., 
though without authority from him, and B. afterwai'ds 
knowingly ratify the trespass, B. may thus be rendered liable 
for it. 

2. If A. does a tortious act, either on behalf of himself or 
as agent for B., and C., with whom A. has had no previous 
communication in regard to' it, afterwards ratifies or adopts 
the act, C. will not, by so ratifying or adopting it, incur 
liability ex delicto in respect of it. 

3. One who adopts and ratifies an act done in his name or 
on his behalf, though without previous authority from him, 
may, sometimes (6), thereby enable himself to take advantage 
of the act done, provided he could himself lawfully have done 
it at the time when in fact it was performed. 

Liability of Thirdly, the principle, upon which a master is in general 

master to 

secant for liable to auswer for accidents resulting from the negligence 

injury sus- ® o o 

unskilfulness of his servant, clearly does not apply to 

service. protect the servant guilty of such negligence or want of skill 
against the claim of a third party who has been injured 
thereby (c). Nor, if the serv^ant by his own unskilfulness 
sustain injury, can he claim damages from his master, upon 
an allegation that his own negligence was in point of law 
the negligence of his master {d). Where, moreover, several 
servants possessed of competent or reasonable care and skill 
are employed by the same master, and injury results to one 
ot them from the negligence of another fellow-servant, the 
master is not in general responsible. ''Put the case,'’ ob- 
serves the Court of Exchequer (e), after laying down the 

(5) See cases cited, Judgm., 4 Exch. (c) Judgm., HtUchinson v. Tor^ 
790-800. Newcastle^ and Berwick 11. C,, 5 Ezch. 

(c) Ante, p. 692. 851 ; Acc. Wigmore v. Jay, Id. 854 ; 

(d) Jndgm., 5 Exch. 350. ^kipp v. Easfei'n Counties R. C., 9 
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foregoing propositions, “ of a master employing A. and B., 
two of his servants, to drive his cattle to market. It is 
admitted, that, if by the nnskilfulness of A. a stranger is 
injured, the master is responsible. Not so if A. by his 
unskilfulness hurts himself ; he cannot treat that as the 
want of skill of his master. Suppose, then, that, by the 
unskilfulness of A., B., the other servant, is injured, while 
they are jointly engaged in the same service, there we think 
B. has no claim against the master. They have both en- 
gaged in a common service, the duties of which impose a 
certain risk on each of them ; and, in case of negligence on 
the part of the other, the party injured knows that the neg- 
ligence is that of his fellow-servant, and not of his master 
He knew, when he engaged in the service, that he waa 
exposed to the risk of injury, not only from his own want of 
skill or care, but also from the want of it on the part of his 
fellow-servant ; and he must be supposed to have contracted 
on the terms that, as between himself and his master, he 
would run this risk ” (/). 

The rule above stated, holds in regard to a mere volunteer 
who assists the servants of another whilst engaged in their 
ordinary employment (g). 

But although a master is not m general responsible to one 
servant for an injury occasioned to him by the negligence of 
a fellow-servant while they are acting in one common service, 
yet this rule must be received with the qualification that the 
master does not personally interfere in causing the hurt com- 


Exch. 22S ; PHestley v. Fowler^ 3 M. 
& W. 1 ; Vose v. Lancashire and York- 
shire R. C'., 2 H. & N. 728, 738 (where, 
however, the rule did not apply) ; Dynen 
V. Leachy 26 L. J., Ex., 221 ; Ginffiths 
V. OidloWy 3 H. & N. 648 ; Wiggett v. 
FoXy 11 Exch. 832. 

(/) See Skipp v. Bastem CotMtiea 
R, (7., 9 Eich. 223 ; Priestley v. Pow- 


IcTy 3 M. & W. 1 ; Winterbottom v. 
Wrighty 10 M. & W. 109, cited per 
Coleridgcy J., 2 E. & B. 253. 

(g) Degg v. Midland iZ. (7., 1 H. & 
N. 773 (afiarmed in Pottei* v. Faulknery 
1 B. & S. 800), with which oompaie 
Abraham v. ReynoldSy 5 H. & N. 143} 
160. 



700 


TORTS 


, plained of (h), and shall have taken due care not to expose 
his sei’vant to unreasonable risks (i), ex. gr.y by employing 
defective machinery (ifc). The servant, for instance, when he 
engages to run the risks of his service, including those arising 
from the negligence of fellow-servants, has a right to under- 
stand that the master has taken reasonable care to protect 
him from such risks by associating him only with persons of 
ordinary skill and care (1). 

Neither would a master be exempt from responsibility to 
his servant for an injury occasioned to him by the act of 
another servant, where the servant injured was not, at the 
time of the injury, acting in the service of his master. In 
such a case, the servant injured is substantially a stranger, 
and entitled to all the privileges which he would have had if 
he had not been a servant (m). The rule is similar where 
the complainant sustains a hurt through the negligence of 
defendant’s servants when not under the same control as 
himself, or engaged with him in effecting some common 
object (ti). 

In The Bartonshill Coal Company v. Reid (o), which 
came before the House of Lords on appeal from the Court 
of Session in Scotland, the question for decision was whether, 
if in the working of a mine one of the servants employed 
is killed or injured by the negligence of another servant 


{k) Roberts t. Smithy 2 H. & N. 
213 ; Ormond v. Hollandy E. B. & 
E. 102 : WillixLms t. Cloughy 2 H. & 
N. 258 ; Griffiths v. GidloWy 8 H. & 
N. 648 ; Dynen v. Leach, 26 L. J., 
Ex., 221. 

(t) See Ma/rshall v. Stewart, H. L., 
March 18th, 1855. 

(k) Weems v. MathUson, 4 Macq. 
H. L. Ca. 215 ; Searle t. Lindsay, 11 
C. B., N. S., 429 ; Clarice v. Holmes, 
7 H. & N. 937 ; 8. C., 6 Id. 349, and 
cases there cited. See Riley v. Boxen- 
dale, 6 H. & N. 445; Cowley t. 


Mayor, <Scc. of Sunderland, 6 H. & N. 
565 ; Melloi's v. Shaw, 1 B. & S. 437, 
citing Ashworth v. Stanwix, 30 L. J., 
Q. B., 183. 

if) Jadgm., 5 Exch. 353; Tai'rant 
V. Webb, 18 C. B. 797; Ormond v. 
Holland, supra. 

(m) Judgm., 5 Exch. 352. 

(n) Abraham v. Reynolds, 5 H. & 
N. 143; per Lord Chelmsford, 0., 8 
Macq. H. L. Ca. 807, 

(o) 8 Macq. H. L. Ca. 266 ; Weems 
V. Mathieson, 4 Id. 215, 226. 
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employed in some common work, that other servant having 
been a competent workman and properly employed to dis- 
charge the dxities intrusted to him, the common employers of 
both are responsible to the servant who is injured, or to his 
representatives, for the loss occasioned by the negligence of 
the other? 

In answering the above question in the negative, Lord 
Cranworth offers some remarks which will here be apposite, 
and which seem to exhaust the subject touched upon in the 
preceding pages (p), viz., the doctrine of our law respecting 
the liability of a master to a stranger or to his own servant 
for bodily hurt sustained through negligence : — Where,'' he 
says, *^an injury is occasioned to any one by the negligence 
of another, if the person injured seeks to charge with its 
consequences any person other than him who actually caused 
the damage, it lies on the person injured to show that the 
circumstances were such as to make some other person 
responsible. In general, it is sufficient for this purpose 
to show that the person whose neglect caused the injury 
was at the time when it was occasioned acting not on his 
own account but in the course of his employment as a 
servant in the business of a master, and that the damage 
resulted from the servant so employed not having conducted 
his master’s business with due care. In such a case, the 
maxim ‘ respondeat superior ’ (g) prevails, and the master is 
responsible.” 

‘‘ Thus, if a servant driving his master’s carriage along the 
highway, carelessly runs over a bystander, or if a gamekeeper 
employed to kill game, carelessly fires at a hare so as to shoot 
a person passing on the ground, or if a workman employed by 
a builder in building a house, negligently throws a stone or 
brick from a scaffold and so hurts a passer-by : in all these 
cases (and instances might be multiplied indefinitely) the 

(p) Et vide per Lord Chehnsford, C., Macq. H. L. Ca. 806 et seq. 
Bartomhill Coal Co» v. McQuire^ 8 (q) Leg. Max.^ 4tli ed., p. 810. 
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pen on injured has a right to treat the wrongful or careless 
act iis the act of the master : Qui facit per alium facit per 
se (r). If the master himself had driven his carriage impro- 
perly, or fired carelessly, or negligently thrown the stone or 
brick, he would have been directly responsible, and the law 
does not permit him to escape liability because the act com- 
plained of was not done with his own hand. He is considered 
as bound to guarantee third persons against all hurt arising 
from the carelessness of himself or of those acting under his 
orders in the course of his business. Third persons cannot, 
or at all events may not, know whether the particular injury 
complained of was the act of the master or the act of his 
servant. A person sustaining injury in any of the modes 
I have suggested, has a right to say, I was no party to your 
carriage being driven along the road, to your shooting near 
the public highway, or to your being engaged in building a 
house. If you chose to do, or cause to be done, any of these 
acts, it is to you, and not to your servants, I must look for 
redress, if mischief happens to me as their consequence. A 
large portion of the ordinary acts of life are attended with 
some risk to third persons, and no one has a right to involve 
others in risks without their consent. This consideration is 
alone suflScient to justify the wisdom of the rule which makes 
the person by whom or by w^hose orders these risks are in- 
curred responsible to third persons for any ill consequences 
resulting from want of due skill or caution.’’ 

''But,” continues Lord CranwoHh, in the case above cited^ 
"do the same principles apply to the case of a workman 
injured by the want of care of a fellow-workman engaged 
together in the same work ? I think not When the work- 
man contracts to do work of any particular sort, he knows, 
or ought to know, to what risk he is exposing himself ; he 
knows, if such be the nature of the risk, that want of Care 


(r) Leg. Max., 4tli ed., p. 784. 
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on the part of a fellow-workman may be injurious or fatal 
to him, and that against such want of care his employer 
cannot by possibility protect him. If such want of care 

should occur, and evil is the result, he cannot say that he 

does not know whether the master or the servant was to 

blame. He knows that the blame was wholly that of the 

servant. He cannot say the master need not have engaged 
in the work at all, for he was party to its being under- 
taken. 

Principle, therefore, seems to me opposed to the doctrine, 
that the responsibility of a master for the ill consequences of 
his servant’s carelessness is applicable to the demand made 
by a fellow-workman in respect of evil resulting from the 
carelessness of a fellow- workman when engaged in a common 
work ” (s). 

Where, however, servants are engaged — not in one com- 
mon work but — in different departments of duty, the master 
will be liable in respect of damage done to one seiwant by 
another through carelessness or negligence in the same man- 
ner as if the servant injured stood under such relation to 
him (t). 

Prior to the stat. 9 & 10 Viet. c. 93, intituled An Act for 
compensating the families of persons killed by accidents,” an 
action was not maintainable against one who by his negli- 
gence occasioned the death of another, for in such a case 
the rule of law applied — actio personalis 'inoritur cum 


(«) 3 Macq. H. L. Ca. 282-4. (The 
learned lord whose words are above 
cited then proceeds to comment seriatim 
on* the following cases : — Priestley v. 
Fowler^ 3 M. & W. 1 ; Hutchinson v. 
York, Newcastle^ and Berwick R. C,, 
6 Exch. 349 ; JViymore v. Jay, Id. 
354 ; Skipp v. Eastern Counties R, C., 
9 Exch. 223 ; Couch v. Steel, 3 E. & 
B. 402; — also on the Scotch appeal 
e&WB^Paterson v. Wallace^ 1 Macq. 


H. L. Ca 748; Braden v. Stewart, 2 
Id. 30). Searle v. Lindsay, 110. B., 
N. S., 429 ; Waller v. South Eastern 
.R. (?., 2 H. & C. 102, and cases there 
cited. 

(/) Per Lord Chdmsford, C., Bar- 
tonshill Coal Co. v. McOuire, 3 Macq; 
Sc. App. Ca. 306. Holmes v. Clarke, 
7 H. & N. 937 ; 5. Q., 6 Id. 349 ; per 
Martin, B., Waller v. SovJh Eastern 
R. a, 2 H. & 0. 111. 


Action foi* 
compons^^- 
tion, where 
death bos 
been caused 
by negli- 
gence. 
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persond (u). By sect. 1, however, of that statute, it iB 
enacted, ‘'that whensoever the death of a person shall be 
caused by wrongful act, neglect, or default, and the aet, 
neglect, or default is such as would (if death had not ensued)* 
have entitled the party injured to maintain an action and re- 
cover damages in respect thereof {x), then and in every such 
case the person who would have been liable if death had not 
ensued, shall be liable to an action for damages notwith- 
standing the death of the person injured, and although the 
death shall have been caused under such circumstances as 
amount in law to felony '' (y). By sect. 2 of the statute 
above mentioned, it is further enacted, that “every such 
action shall be for the benefit of the wife, husband, 
parent ( 0 ), and ddld (a) of the person whose death shall 
have been so caused, and shall be brought by and in the 
name of the executor or administrator of the person de- 
ceased ; and in every such action the jury may give such 
damages as they may think proportioned to the injury 
resulting from such death to the parties respectively for 
whom and for whose benefit such action shall be brought ; 
and the amount so recovered, after deducting the costs not 
recovered from the defendant, shall be divided amongst the 
before-mentioned parties in such shares as the jury by their 
verdict shall find and direct.” Sect. 3 of the same statute 


(u) Leg. Max., 4th ed., p. 869. 

See, also, per Parke ^ B., Aimsworth 
V. South Eastern R. ( 7 ., 11 Jur. 768. 

{x) The words supra have refereuce 
not to the nature of the loss or injury 
sustained, but to the circumstances 
under which the bodily injury arose 
and the nature of the wrongful act, 
neglect, or default complained of : 
Judgm., Pym v. Great Northern R, 
a, 2 B. & a 767 ; S. C. (in Error), 32 
L. J., Q. B., 877. 

(y) As to the suspension of the right 


of action in this case at common law, 
ante, p. 100. 

(z) By sect. 5, the word “parent” 
shall include father and mother, and 
grandfather and grandmother, and step- 
father and stepmother. 

(tt) By sect. 6, the word “ child ** 
shall include son and daughter, and 
grandson and granddaughter, and step- 
son and stepdaughter. 

An illegitimate child is not witldii 
the above section : Dickinson r. Npfik 
Eastern R, C, 83 L. J., Ex., 96. 
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Itother enacts^ that not more than one action shall lie for 
an^ in respect of the same subject-matter of complaint ; and 
that every such action shall be commenced within twelve 
calendar months after the death of such deceased person ; ” 
and in every action brought under the Act, it is required 
(sect. 4) that the plaintiff on the record shall, together with 
the declaration, deliver to the defendant or his attorney, a 
full particular of the person or persons for whom and on 
whose behalf such action shall be brought, and of the nature 
of the claim in respect of which damages shall be sought to 
be recovered.” 

The rules of law applicable in actions brought by personal 
representatives under the above statute are identical with 
those applicable in actions of tort brought for bodily injuries 
at suit of the injured parties themselves (&). The onus of 
shov/ing negligence lies upon the plaintiffs (c). If the de- 
ceased by his own negligence or carelessness materially con- 
tributed to the accident (cZ), his representatives will not be 
entitled to recover (e). Should it be contended that the 
actual wrong-doer stood in the relation of servant' to the de- 
fendant, with a view to casting liability upon the latter, and 
should it appear that in fact such relation did not exist be- 
tween them, but that some link in the chain which had been 
relief upon as connecting them together was in truth wanting, 
the action brought for compensation will not be sustainable (/). 


(b) Tucker t. Chaplin^ 2 0. & K. 
780 ; Barnes r. IVard, 9 C. B. 392 ; 
Binks V. South Yorkshire R. 0., 3 B. 
& S. 244 ; Robbins v. JoneSy 16 0. B., 
N. 8., 221 ; Dakin v. BrowUy 8 C. B., 
92 ; Birkett v. Whitehaven Junction 
jR. 0., 4 H. & N. 730 ; Manley v. St, 
HtUn's Ca/n, and R. C.y 2 H. & N. 
840; Cotton v. Woody 8 C. B., N. S , 
668 ; and cases cited ante, pp. 679 
et feeq. 

(c) Hammock v. WhitCy 11 C. B., 

N. a, 688. 


(d) WHherley v. Regent's Canal Co , 
12 C. B., N. S., 2; Thorogood v. 
Brian, 8 C. B. 115; Cattlin v. Hilbu 
Id. 123. See Holden v. Liverpool Gas 
Co,y 3 0. B. 1 ; Flower v. Adam, 2 
Taunt. 314; and cases ante, pp. 679 
et seq 

(e) Judgm., Pym t. Great Northern 
R. C.y 2 B. & S 767. 

(/) Reedie v. London and North 
Western R, C,, and Hobbit t. The 
Same, 4 Excb. 244. 
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Further, if it be shown that the injuiy which caused death 
was occasioned by the negligence of the deceased’s fellow- 
servant in the course of their common employ, such latter 
person being possessed of competent care and skill (g), a like 
result will follow. 

In an action founded upon the statute before us (the 
operation whereof, it will be noticed, is confined to cases in 
which death has been caused by negligence), the measure of 
damages is not the loss or suffering of the deceased, but the 
'pecuniary loss, actual or prospective (/«,), resulting to his 
family from his death; nor can the juiy^ in assessing the 
amount of compensation to be awarded to the persons on 
whose behalf the claim to it is put forward, take into con- 
sideration the mental anguish sustained by them (i). 

2. Following the an^angement specified at p. 674, I pro- 
pose, in the next place, to speak of torts to the health and 
comfort of individuals, which are clearly to be included 
under the general head of Torts to the Person. Injuries 
affecting the health of an individual, civilly cognisable by 
Courts of law, may be committed in various ways, ex. gr . — 
Where, “ by any unwholesome practices of another, a man 
sustains any apparent damage in his vigour or constitution. 
As by selling him bad provisions or wine ; by the exercise of 


(g) Hutchin&on v. Yorh^ Newcastle^ 
and Bermck R. (7., 5 Exch. 343 ; 
Wigmore v. Jay,, Id. 354. 

Qi) Franlclin v. South Eastern R. 
a, 3 H. & N. 211, 214 (where the 
Court say that “ the damages should be 
calculated in reference to a reasonable 
expectation of pecuniary benefit, as of 
right or otherwise, from the continuance 
of the life) followed in Dalton v. 
South Eastern R. C., 4 C. B., N. S., 
296, 805 ; Pym v. Great Northern R. 
C, 2 B, & S. 759 ; Duckworth v. John- 
son^ 4 H. & N. 653. 

(t) Blake v. Midland R. (7., 18 Q. 


B. 93. And see an article on the 
measure of damages in cases such as 
are above adverted to; Jur., vol. 18, 
p. 1 (citing Groves v. London and 
Brighton R. C., cor. Jervis, C. J., 
Dec. 15, 1852). The let sect, of the 
Act (9 & 10 Viet. c. 93) recites that 
“it is oftentimes right and expedient 
that the wrong-doer in such case should 
be answerable in damages” — not al- 
ways. That means if damages have 
been sustained ; if not, the action is 
not maintainable : per PoUoch, C, B., 
Duckworth V. Johnson, 4 H. & N. 655. 
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a noisome trade which infects the air in his neighbourhood ; 
or by the neglect or unskilful management of his physician, 
surgeon, or apothecary. For it hath been solemnly resolved, 
that mala praxis is a great misdemeanor and offence at 
common law, whether it be for curiosity and experiment or 
by neglect ; because it breaks the trust which the party had 
placed in his physician and tends to the patient's destruc- 
tion 

Treating very briefly of the various torts to the health and 
comfoii) of individuals in the order indicated in the above 
passage, I may first observe that, in Burnhy v. Bollett (Z), a 
question raised as to the civil liabilities of a butcher who 
sells meat unfit for human food was learnedly discussed ; and 
the conclusion there come to was, that victuallers, butchers, 
and other common dealers in provisions, are not merely in 
the same situation as dealers in other commodities, and 
liable under the same circumstances as they are, so that if 
an order be sent to them to be executed, they are presumed 
to undertake to supply a good and merchantable article ; but 
they are also liable to punishment for selling corrupt victuals 
by virtue of an ancient statute (certainly if they do so know- 
ingly, and probably if they do not), and are therefore 
responsible civilly to those customers to whom they sell such 
victuals, for any special or particular injury by the breach of 
the law which they thereby commit (m). They would not, 
however, be liable on an implied warranty (n). 

In the next place, as regards nuisances calculated injuri- 


(Ic) 3 Bla. Com. 122, citing Dr, 
OroenvelCs case, 1 Ld. Raym. 214. 

Mr. Chitty also says (Gen. Pract., 
vol. 1, p. 42), “ The health of an indi- 
vidual may be injured by a public or 
private nuisance, as by breaking qua- 
rantine, by sale of unwholesome food, 
by want of due care in medical prac- 
titioners, or by sudden alarms affecting 


the nervous system.” 

(l) 16 M. & W. 644. See, also. 
Couch V. Steel, 3 E. & B. 402. 

(m) Judgra , 16 M, & W. 654 ; 4th 
Inst. 261 ; Chitt. Gen. Pract., vol. 1, 
pp. 42-43. 

{n) Eramerton v. Mathews, 7 H. & 
N. 586. 


Sale of un- 
wholesome 
food. 


Nuisances 

affecting 

health. 


z z 2 
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ously to affect the health or comfort of individuals, — ^the 
distinction between a 'public and a private nuisance must 
here carefully be kept in view, — ^the mode of procedure for 
the abatement of the former being different from that avail- 
able to an individual in respect of the latter. 

To constitute a public nuisance, the thing complained of 
must be “such as in its nature or its consequences is a nuisance 
— an injury or a damage to all persons who come within the 
sphere of its operation, though it may be so in a gi'eater degree 
to some than it is to others ’’ (o). For example : if, during the 
operation of a manufactory, volumes of noxious smoke or of 
poisonous effluvia are emitted ; to persons who are at all within 
the reach of these operations, a nuisance, in the popular sense 
of the term, is committed ; although to those who are nearer 
to the manufactory in question the nuisance and inconvenience 
caused by it may be greater than it is to those who are more 
remote from it. So, the stopping of the King’s highway is a 
nuisance to all who may have occasion to travel upon that 
highway ; it may be a much greater nuisance to a person who 
has to travel along it every day than it is to an individual who 
has to travel along it only once a year ; but it is more or less a 
nuisance to every one who has occasion to use it — it is a 
‘ public ’ nuisance (p). 

If, however, the thing complained of is such that it is a 
nuisance to those who are more immediately within the 
sphere of its operation, but is no nuisance or inconvenience 
whatever, or is even advantageous or pleasurable to those 
who are more removed from it, there the matter in question 
does not properly come within the meaning of the teim 


(o) V&c Kindersley^ V.-C., SoUauY, 
De Held, 2 Sim. N. S 142. 

(p) Judgm., 2 Sim. N. S. 143. 

In regard to the question — what is a 
public nuisance? see also Ait. ‘Gen. v. 
Sheffield Goa Consumer a' Co., 3 De G., 
M. & G. 304 ; Imperial Gaa Light 


and Coke Co» v. Broadhent, 7 H. L. 
Ca. 600 ; Crowder y. Tinkler, 19 Ves. 
617 ; Thorne v. Taw Vale R. C., 13 
Beav. 10, 21 ; Boatock v. North Staf- 
fordshire R, C., 5 De Q. k S. 5^4: ; 
Reg. V. Train, 2 13. & S. 640. 
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‘ public * nuisance (q). Thus, a peal of bells may be an in- 
tolerable nuisance to one who lives veiy close to them, whilst 
to a person who resides at a distance from them the sound 
thereby produced may be pleasurable (q). 

It does not, then, follow, because a thing complained of is 
a nuisance to several individuals, that it is therefore a public 
nuisance, ex. gr. — if a man by building up a wall darkens 
the ancient windows of several different dwelling-houses, 
he is not in thus acting necessarily guilty of a public 
nuisance (r). 

Now, in the case of a public nuisance the remedy at law 
is by indictment, the remedy in equity is by information at 
the suit of the Attorney-General. In the case of a private 
nuisance, the remedy at law is by action ; the remedy in 
equity is by bill (s). Where, indeed, that which is a public 
nuisance is also a private nuisance to an individual by inflict- 
ing on him some special or particular damage, the individual 
thus specially aggrieved may have his private remedy at law 
by action or in equity by bill (t). 

From the foregoing remarks will be inferred the extreme 
importance of determining the true nature of an alleged nui- 
sance prior to advising respecting the mode of procedure which 
should be adopted in regard to it. 

It would of course be useless to attempt to enumerate the 
various kinds of nuisances prejudicial to health, which are 
actionable by virtue of the principles above laid down. Upon 
this subject Aldred's case (u) may advantageously be con- 
sulted : it illustrates the rule of the Homan law there cited, 
prohihetur ne quis faciat in suo quod nocere possit alieno (v). 
Without, then, dwelling at any length upon this part of the 

( 2 ) SoUau V. I)t Heldf 2 Sim. N. S, (i) Judgm., 2 Sim. N. S. 145, citing 
183, 143. Iveson v. Moore, Comb. 58, and other 

(r) Id. 144. cases ; 3 Bla. Com. 220 ; ante, p. 96. 

(«) Judgm., 2 Sim. N. S., 145; 3 (u) 9 Rep. 57 b. 

Bla. Com. 219 ; Mitf. PL, 6th ed., p. (r) See Jones ▼. Powell, Palm. 6C6. 

168. 
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subject, it will possibly obviate difficulty to observe that a 
private nuisance may be to the person or to the property (a;) 
of another ; it may be of a mixed kind (y), being in part 
productive of personal discomfort or annoyance to the plain- 
tiff, in part causing a depreciation in the value of property 
occupied by him. As regards the amount of personal incon- 
venience, the infliction whereof by another may be deemed 
to justify the interference of a court of equity, or may sustain 
an action at law (0), the true test would seem to be that 
suggested by Knight-Brucey V.-G, in Walter v. Selfe (a), in 
these words — Ought the inconvenience in question to be 
considered in fact as more than fanciful, or as one of mere 
delicacy or fastidiousness (b ) ; as an inconvenience materi- 
ally interfering with the ordinary comfort physically of 
human existence, not merely according to elegant or dainty 
modes and habits of living, but according to plain, sober, and 
simple notions among the English people ? '' 

The action for negligent treatment of a patient, alluded to 
by Blackstone in the passage formerly cited (c), is sustainable 
upon this principle, that every person who enters into a 
learned profession undertakes to bring to the exercise of it a 
reasonable degree of care and skill. He does not, indeed, if 
he be a surgeon, undertake that he will perform a cure, nor 
does he undertake to use the highest possible degree of skill ; 
but he undertakes to bring a fair, reasonable, and competent 
degree of skill to the treatment of his patient ; and it will 
be for the jury, in any given case involving a charge of 
negligence, to say whether the injury complained of really 


(x) Post, Chap. 3, sect. 1. 

(y) See White v. Coheuy 1 Drew. 
312 ; Flight v. Thomas, 10 Ad. & E. 
590 ; BUmb v. HaU, 4 Bing, N. C. 
183. 

(z) As to the writ of injunction to 
restrain the repetition or continuance of 


a nuisance at common law, see ante, 
Book L, Chap. 5. 

(a) 4 Be G. & 8. 815, adopted in 
Soltau V. De Held, 2 Sim. N. 8. 159. 

(5; Lex non fovet delicatorum votis, 
9 Rep. 58 a. 

(c) Ante, p. 707 . 
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was occasioned by the want of such skill in the defen-^ 
dant {d). 

3. Torts affecting personal liberty are False Imprisonment 
and Malicious Arrest. 

To constitute the injury of faUe imprisonment (e) there are 
two requisites, the detention of the person, and the unlawful- 
ness of such detention. I had formerly (/) occasion to observe, 
that the confinement of the person in any wise is an impri- 
sonment,” which may even be evidenced by the forcibly 
detaining of another in the public street (g). False imprison- 
ment consists in such confinement or detention without suffi- 
cient authority (It). As if A. is arrested on a criminal charge 
under a wan*ant against B. (i) ; or if a warrant for the appre- 
hension of any one on such a charge directed to the constable 
of X., a parish in the county of Y., be delivered for execu- 
tion to a county constable of Y, and be executed by him (k). 
In either of these cases, the arrest effected under the warrant 
will be illegal, as unauthorised by it ; and the party taking 
out the warrant, and delivering it to the constable will be 
liable in trespass at suit of the individual arrested. So, the 
wrongful removal of a prisoner from one part of a prison 
to another, and his detention in the part to which he is so 


Torts to 
personal 
liberty. 

False impri- 
sonment. 


{d) Per Tindalf C. J., Lamphier v. 
Phiposy 8 Car. & P. 475, 479. See 
Slater v. Bakei\ 2 Wils. 359 ; Pippin 
V. Sheppardy 11 Price, 400 ; Scare v. 
PrenticCy 8 East, 348 ; ffancke v. 
Hooper y 7 Car. & P. 81. 

As to the remedy for negligence of 
an attorney, &c. , see post. Chap. 4. 

(e) The statutory form of declaration 
in an action for assault and false im- 
prisonment, adapted to an ordinary 
state of facts, charges, ** that the de- 
fendant assaulted and beat the plaintiff, 
gave him into custody to a policeman, 
and caused him to be imprisoned in a 
police office:” C. L. Proc. Act^ 1852, 
Sched. B., No. 26. 


(/) Ante,*p. 691. 

{g) As to the question — What may 
suffice to constitute an imprison- 
ment”? see further, Warner y app,, 
Piddifordy resp., 4 C. B , N. S., 180, 
204-5; £i7'd v. JoneSy 7 Q. B. 742; 
Wright v. WUsouy 1 Ld. Raym. 739 ; 
Arrowsmitk v. Le MemrieTy 2 B, & 
P, N. R. 211 ; Cant v. ParsonSy 6 
Car. & P. 504 ; Wood v. LanCy Id. 
774. 

3 Bla. Com. 127. See Mo$tyn 
V. FabrigaSy Covkp. 161 ; Worth r. 
Tenringtony 13 M. k W. 781. 

{%) Hoyt V. Buthf 1 M, & Qr. 775. 
(i) Freegard v. BameSy 7 Lich* 
827. 
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removed, will lay the foundation of an action of trespass and 
false imprisonment, in which even the Home Secretary may 
be liable, if it appear that the complainant was removed 
under a general order issued by such Secretary for the classi- 
fication of the prisoners, which he had no legal authority to 
make (Q. 

An aiTest and imprisonment may, however, be justified 
in certain cases by reference to acknowledged principles of 
law, or as having been effected under the sanction of judicial 
process (m). 

For instance, it is laid down that a private person is justi- 
fied in an-esting any of the Queen s subjects if there be a 
breach of the peace actually continuing, or if he has reason- 
able ground to believe that a breach of the peace which has 
been committed will be renewed (n). It is also clear that 
any bystander may and ought to interfere to part those who 
make an affray, and to stay those who are going to join in 
it ; further — he may arrest the affrayers and detain them 
until their heat be over, and then deliver them to a con- 
stable ip) : the principle of these decisions being, that, “ for 
the sake of the preservation of the peace, any individual who 
sees it broken may restrain the liberty of him whom he sees 
breaking it, so lon^ as his conduct shows that the public 
peace is likely to be endangered by his acts (jp). 

So, if a person comes into a house, or is in it, and makes a 
noise and disturbs the peace of the family, although no 
assault has been committed, the master of the house may 
turn him out, or call a policeman to do so (g). And if a 


(l) Cohhett V. Grey, 4 Exch. 729. 

(m) It is said that “there are two 
classes of rightful arrest ; the one 
where the arrest is enjoined as a duty, 
the other where it is permitted as justi- 
fiable” ; Arg., R v. Howarth^ Moo. C. 
C. 213. See also Hawk. PI. C., 8th 
ed., vol. 2, p. 114 ; Newton v. Boodle^ 
Z a B. 795. 


(n) Price v. Seeley ^ 10 Cl. & F. 28 ; 
Grant v. Moser y 5 M. & Gr. 123 ; 
Baynes v. Brewstery 2 Q. B. 376. See 
Wooding y. Oxley y 9 Car. & P. 1. 

(o) Timothy v. SimpsoUy 1 Cr. M. k 
R. 767. 

ip) Judgm., 1 Or. M. & R. 762. 

{q) Per Lord Camphdly 0. J., Shaw 
V. C%airitiey 3 Car, & K. 21, 26 ; 
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man stations himself opposite to another's house, making 
a disturbance, exciting others to disturbance and riot, and 
obstructing the public way, these are facts which may well 
amount to such a breach of the peace as justifies an 
an’est (r). 

It seems clearly established, however, that a private 
individual who has seen an affray committed, is not 
justified in giving in charge to a constable who has not, 
after the affray has entirely ceased, after the offenders 
have quitted the place where it was committed, and when 
there is no danger of its renewal (s). Though a private 
person may set in motion a constable who has seen a 
breach of the peace committed, without incurring lia- 
bility (t). Inasmuch, moreover, as the power of a constable, 
at common law, to take into his custody, upon the infor- 
mation of a private person, under such circumstances, must 
be correlative with that of the latter to give in charge, it 
follows that the constable will not be justified in taking 
a party designated as the offender into custody upon such 
information (u). 

A private individual, also, being present at the time when 
a felony is committed, may legally and ought to aiTest or 
aid in arresting the offender (a;). He may even break into 
a private house in order to prevent the commission of a 
felony (y). Or, a felony having been committed, he may 


Rose V. Wilson, 8 Moore, 362 ; Green 
V Bartramy i Car. & P. 308 ; Reece 
V. Taylor, 4 N. & M. 469. Per Pat- 
teson, J., Wheeler v. Whiting, 9 Car. 
& P. 262; Clifford v. Brandon, 2 
Camp. 358. 

(r) Webster Y, Watts, 11 Q. B, 311, 
324 ; Cohen v. Uuslcisson, 2 M. & W. 
477. 

(s) Baynes v. Brewster, 2 Q. B. 
376 ; Judgm., Timothy v. Simpson, 1 
Cr. M. & R. 761. 


(t) Derecourt v. Corhishley, 6 E. & 
B. 188. 

(u) Judgm., 1 Cr. M. & R. 761. 

(a?) Chit. Gen. Prac., vol. 1, p. 418. 

In Burn’s J. P., 29th ed., tit. ** Ar- 
rest,” the cases are enumerated in 
which a private person, a constable, or 
a justice of the peace, may legally 
airest. See also Steer Parish L., 2nd 
ed , pp. 363 et seq. 

{y) Handcock v. Baker, 2 B. A P. 
260. 



714 


TORTS 


give in charge the guilty party to a policeman {z). Mere 
suspicion that a particular person has committed a misde- 
meanor will not, however, justify the giving him into cus- 
tody without a warrant (a). 

Again ; an arrest and imprisonment may be justified on 
this ground, that a felony having been committed there was 
reasonable and probable cause to suspect and accuse the 
plaintiff of it, and therefore to arrest and imprison him with 
a view to charging him with the offence (b). In any such 
case it is laid down that, to justify depriving a person of his 
liberty, the party so doing must allege such a ground of 
suspicion as the Court can see to be reasonable (c). It would 
not, however, be correct to say that all the evidence must be 
set out in the plea ; it is enough to show facts sufficient to 
ground a suspicion of the guilt of the party charged in the 
mind of a reasonable man {d). It will then be for the jury 
to say whether the facts pleaded are proved, and for the 
judge to determine whether or not they amount to reason- 
able and probable cause — not for suspecting, but — for im- 
prisoning the plaintiff {e). 

A plea justifying the breaking and entering a house and 
arresting the plaintiff without warrant on suspicion of felony, 
ought distinctly to show not only that there was reason to 
believe that the suspected person was there, but also that 


( 2 ) Atlcinson v. WarnCy 1 Cr. M. & 
R. 827. See Perhim v. Vaughan, 4 
M. & Gr. 988. 

(а) Fox V. Gaunt, 3 B. & Ad. 798, 
800. 

(б) Ledwith v. Catchpole, Cald 291. 
See Guppy v. Brittlehank, 5 Price, 
525 ; Allen v. Wright, 8 Car. & P. 
522; WilliaTM v. Crosswell, 2 Car. & 
K. 422 ; and cases, infra. 

(<?) Broughton v. Jackson, 18 Q. B. 
378. 

{d) Id., Mure v. Kaye, 4 Taunt. 34. 
{e) West V. Baxendale, 9 C. B. 141, 


152 ; Hailes v. Marks, 7 H. & N 
56. 

“If treason or felony be done, and 
one hath just cause of suspicion, this is 
a good cause and warrant in law for 
him to arrest any man, but he must 
show in certainty the cause of his 8U8> 
picion ; and whether the suspicion be 
just or lawful shall be determined by 
the justices in an action of false im- 
prisonment brought by the party 
grieved, or upon a habeas corpus, &c.’* : 
2 Inst. 5:^. 
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the defendant entered for the purpose of apprehending 
him(/). 

Although, however, it is clear that a private individual 
cannot arrest upon bare suspicion, a constable may do so (g). 
There is this distinction between the two parties just named : 
in order to justify the former in causing the imprisonment 
of a person, he must not only make out a reasonable gi’ound 
of suspicion, but he must prove that a felony has actually 
been committed ; whereas a constable, having reasonable 
ground to suspect that a felony has been committed, is 
authorised to detain the party suspected until inquiry can 
be made by the proper authorities (g). 

Not only under circumstances such as have been above set 
forth may a private person justify in an action for false 
imprisonment, but he may sometimes do so by virtue of 
particular statutes, as for instance under the 14 & 15 Viet, 
c. 19 (intituled An Act for the better Prevention of 
Offences ”), whereof section 10 enacts, that it shall be 
lawful for any person whatsoever to apprehend any person 
who shall be found committing any offence against the pro- 
visions of this Act, and to convey him or deliver him to 
some constable or other peace oflScer, in order to his being 
conveyed as soon as conveniently may be before a justice of 
the peace, to be dealt with according to law.” And section 
1 1 further provides, that it shall be lawful for any person 
whatsoever to apprehend any person who shall be found 
committing any indictable offence in the night, and to give 
him in charge to a constable in order to his being taken 
before a magistrate (A). 

Again, under the Act relating to larceny and other similar 

(/) Sinilh V. Shirley, 3 C. B. 142. 54; Davis v. Russell, 5 Bing. 854, 

(g) Beckwith v. PhUhy, 6 B. & C. 363 ; Samuel v. Payne, Dongl. 359. 
638-9 ; Hohhs v. Blranscomb, 8 Camp. {h) See Mr. Greaves’s remarks upon 
420 ; Eandcock v. Baker, 2 B. & P. the above section in his edition of Lord 
260 ; Hall v. Booth, 3 N. & M. 316 ; Campbell’s Acts, p. 46 ; R, v. llunt,^ 
Mathews v. Biddulph, 4 Scott, N. R., Moo. C. C. 93. 
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oflFences (24 & 25 Viet. c. 96, s. 1 03), it is enacted, that any 
person found committing any offence punishable either upon 
indictment or upon summary conviction by virtue of the 
Act except as therein excepted, “ may be immediately appre- 
hended without a warrant by any 'person,' and forthwith 
taken before some neighbouring justice of the peace to be 
dealt with according to law (i). 

So, under the Act relating to Malicious Injuries to Pro- 
perty (24 & 25 Viet. c. 97), s. 6, it is enacted, 'Hhat any 
person found committing any offence against this Act, whether 
the same be punishable upon indictment or upon summary 
conviction, may be immediately apprehended without a 
warrant by any peace officer (Z;), or the owner of the pro- 
perty injured or his servant or any person authorised hy 
hi'm, and forthwith taken before some neighbouring justice 
of the peace, to be dealt with according to law.” 

One practical remark is, in connection with this part of 
the subject, deserving of attention. Inasmuch as a private 
individual who directs a police officer to take a person into 
custody may by so doing render himself liable to an action 
for false imprisonment (1), and as, in such an action, if the 
verdict be adverse to the defendant, heavy damages are 
usually given (m), it is safer in any doubtful case for a private 
person, especially when time will allow, rather than thus 
acting for himself, to apply to a magistrate for a warrant ; 
because, whenever an arrest takes place under such instru- 
ment, the party arrested cannot sue in trespass the party 


(i) See also s. 104. Et vide 24 & 25 
Viet. c. 99, s. 31. 

{k) See also s. 67. Et vide 24 & 25 
Viet c. 100, 8. 66. 

(l) ffophing V. Crowe, 7 Car. & P. 
373. See Qosden v. EljphicTc, 4 Exch. 
445, 447 ; Orinham v. WilUy, 4 H. 
& N. 496 ; Stamm&i's v. Yearsley, 10 
Bing. 85. 

(m) Per Parke, B , Warwick v. 


Foulkcs, 12 M. & W. 609, where that 
learned Judge observes, tbtit ** if people 
choose to settle private disputes by 
giving others into custody, they must 
take the consequences.” But per- 
son ought not to be held responsible in 
trespass unless he directly and immedi- 
ately causes the imprisonment per 
Pollock, C. B., 4 H. & N. 499. 
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who makes the charge, nor can he sustain an action on the 
case against him, although it should turn out that no offence 
whatever had been committed, unless he can prove that the 
party who obtained the wari'ant acted maliciously and with- 
out probable cause {n). 

An inquiry will presently be instituted in regard to the 
true meaning and significance of the words malice ’’ and 
“ malicious ” in connection more particularly with torts. 

The irresponsibility of a constable or police officer in re- 
spect of an act done by him officially affecting the liberty of 
the subject is, as might be supposed, greater than that ac- 
corded to a private individual. A constable,” says Black- 
stone (o), hath great original and inherent power with re- 
gard to arrests. He may, without warrant, arrest any one 
for a breach of the peace committed in his view (p), and 
carry him before a justice of the peace. And in case of 
felony actually committed, or a dangerous wounding whereby 
felony is likely to ensue, he may upon probable suspicion, or 
upon a reasonable charge made by a third person (g), arrest 
the felon, and for that purpose is authorised (as upon a 
justice’s warrant) to break open doors, and even to kill the 
felon if he cannot otherwise be taken.” 

Where a particular statute, — ex, gr., the Metropolitan 
Police Act (2 & 3 Viet. c. 47, ss. 54, 63) — authorises a con- 
stable to take into custody without a warrant any one 
offending against its provisions within view of such con- 
stable, it will be requisite for the officers justification to 
show that he has acted in strict conformity with the lan- 
guage of the Act (r). Neither at common law nor under the 
City of London Police Act (2 & 3 Viet. c. 94) has a city 

(n) Chit. Gen Pr., vol. 1, p. 620 ; & B. 188; Reg. v. Lights Dearal. & 

St(mehouse v. Elhotty 6 T. R. 315, B. 332. 

(o) 4 Com., p. 292 ; Levy v. Ed- {q) See Hogg v. Ward^ 3 H. & N. 

wardsy 1 Car. & P. 40. 417. 

{p) See Gi'iffin v. Coleman^ 4 H. & (r) Simmons v. MtUingen^ 2 C. B. 

N. 265 ; Derecimrt v. Corbiskley, 5 E. 624 ; Justice v. Chsling, 12 C. B. 39. 


Constable — 
liability of — 
in action for 
false impri- 
sonment. 
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police constable power to take a person into custody with- 
out wanrant, merely on suspicion that he has committed a 
misdemeanor (s), 

^ The warrant of a Court of competent authority will in very 
many cases protect the ministerial officer employed in exe- 
cuting its process, when sued in an action for false imprison- 
ment (t). Upon this subject the well-established and leading 
rule for our guidance is, that where a Court has jurisdiction 
of the cause before it, and in disposing of it proceeds inverso 
ordine, or erroneously, then the party who sues (u), or the 
officer or minister of the Court who executes its precept or 
process, will not be liable to an action (x). Where, however, 
the Court has not jurisdiction of the cause before it, then the 
whole proceeding is coram iion judicCy and the parties above 
specified may be liable to an action for false imprisonment 
under the process of the Court (3/), for these parties are to be 
presumed to know the law, and therefore to be cognizant of 
the want of jurisdiction aforesaid. Protection is, however, 
by stat. 24 Geo. 2, c. 44, ss. 6, 8, extended to constables 
acting under magisterial warrants issued without jurisdiction, 
and in some other cases {z). 


{$) Bowditch V. Balchhiy 5 Exch. 
878. 

(t) See Galliardy app., LaxtoUy resp., 
2 B. & S. 363, 373. 

(u) A fortiori, will a plaintiff, acting 
under a regular wan ant of a competent 
Court, be protected thereby ? See, as a 
useful illustration of this remark, Da- 
vies V. Fletcher y 2 E. & B. 271. 

(a:) The Marshalsea casCy 10 Rep. 
68 b, 76 a. See Levy v. MoylaUy 10 
C. B. 189 ; Thomas v. Hudsony 14 M. 
& W. 853, 877 ; S. a, 16 Id. 886; 
Andrews v. MarrUy 1 Q. B. 3, with 
which compare Dews v. Riley y 11 C. B, 
434 ; Baylis v. Stricklandy 1 M. & Gr. 
591 ; Cobbett v. Hudsony 13 Q. B. 
497 ; PrerUice v, Harrisony 4 Q. B. 
862, cited and explained per Aldersony 


B., Brown v. JoneSy 15 M. & W. 192 ; 
Herring v. HudsoUy 3 Exch. 107. 

Entick V. Carringtony 19 How. St. 
Tr. 1030 ; S. ( 7 ., 2 Wils. 275 ; is the 
leading case in regard to the power to 
arrest and seize papers under a warrant 
issued by a secretary of state. See 
also Leach v. Money y 19 How. St. Tr. 
1002 ; S, C.y 3 Burr. 1692, 1743; R 
V. Wilkesy 2 Wils. 151 ; Wilkes t. 
Woody 19 How. St. Tr. 1164, 1167 
Sayre v. Earl of Rochfordy 20 Id. 
1286. 

iy) The Marshalsea casCy supra ; 
Judgm., Morrell v. Martiny 3 M. & 
Gr. 593 ; Oarratt v. Morleyy 1 Q. B. 
18 ; Tinnistoood v. PaUisony 8 C. B, 
243. 

(z) See Broomes Pract., tol. 1, pp. 
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As exemplifpng the former of the two rules just stated, 
the case of Howard v. Oosset {a) (in which the prior autho- 
rities, having reference to justification under warrants, are 
collected) may be consulted. It was there held, by the Court 
of Exchequer Chamber, reversing the judgment of the 
Queen's Bench, that the warrant of the Speaker of the 
House of Commons, having issued in a matter over which 
the House had jurisdiction, was to be construed on the same 
principle as a mandate or writ issuing out of a superior Court 
acting according to the course of common law, and that it 
afforded a valid defence to an action for assault and false 
imprisonment brought against the Sergeant-at-arms who 
acted in obedience to such waiTant. 

As exemplifying the latter of the two propositions above 
stated, may be consulted Watson v. Bodell (6), where it was 
held, that the messenger of a district Court of Bankruptcy, 
acting under an order which the Commissioner of that Court 
had no jurisdiction to make, was liable in trespass. 

From The Marshalsea case (c), we learn also that a party 
who merely originates a suit by stating his case to a Court of 
justice is not’ guilty of trespass and false imprisonment, 
though the proceedings leading to the arrest of the com- 
plainant should be erroneous or . without jurisdiction (d). 
And a like remark applies where an individual prefers a 
complaint to a magistrate and procures a warrant to be 
granted upon which the accused is taken into custody, the 
magistrate having in fact no jurisdiction (e). A plaintiff, 


607-611 ; Pedley v. Davis, 10 C. B., 
N. S., 492, fUS. 

(a) 10 Q. B. 359, 411. 

(5) 14 M. & W. 57 ; Van Sandau 
V. Turner, 6 Q. B. 773 ; Ex parte Van 
Sandau, 1 Phill. 445, 606. 

(c) Ante, p. 718, n. (a:). 

(d) Carratt v. Morley, 1 Q. B. 18, 
28, with which compare Coomer v. 
Latham, 16 M. & W* 713 ; Walley v. 


McConnell, 13 Q, B. 903. See also 
Ewart T. Jones, 14 M. & W. 774; 
Jarmain r. Hooper, 6 M. & Gr. 827 ; 
distinguished in Childers v. Wooler, 2 
E. & E. 314, 315 ; Abley v. Dale, 11 
C. B. 378 ; Yearsley v. Beane, 14 M. 
& W. 322 ; Phillips V. Naylor, 3 H. & 
N. 14, 25 ; S. C,, 4 Id. 565 ; WiUiame 
V. Smith, 14 C. B., N. S., 596. 

(c) Brown v. Chapman, 6 C. B, 
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however, who without the Judge’s order issues a ca, sa, oa S 
judgment for less than £20, is liable in trespass (/). An 
attorney, also, who deliberately directs the execution of a 
bad warrant, may by so doing render himself responsible 
in trespass (g). It is true, remark the Court of Common 
Pleas (A), that if he does no more than set a Court of com- 
petent jurisdiction in motion, on behalf of his client, he 
is no trespasser, notwithstanding that such Court should on 
his motion do an act of trespass by its officers, and that he 
would therefore, if sued in trespass under the circumstances 
supposed, be entitled to a verdict on the plct of not guilty. 
But where by a special plea he admits an 1 indertakes to 
justify his concurrence in the act complained c , he can only 
make out his justification by showing a legal authority under 
which he acted (i). 

The above remarks indicate the degree of liability in 
trespass which attaches to the plaintiff in an action, or to 
his attorney, for the imprisonment of the ad\erse party 
under judicial process erroneous in some wise, or defective 
through lack of jurisdiction. Where malice is charged as 
an ingredient in the alleged tort, the form of the action 
will be case for a malicious aiTest or for a malicious prosecu- 
tion ; to each of which in due order I propose hereafter to 
advert. 

Justice of Touching the liability of a justice of the peace in an action 

the peace — 

liability of, for falsc imprisonment some brief remarks merely can 1 ere be 

in action for ^ 

offered. Justices of the peace, says Sir M, Hale {h), have a 
double power in relation to the arrest of felons ; original, or 


365, 376. See Lock v. Asihtony 12 Q. 
B. 871 ; Harris v. Dignum^ 29 L. J., 
Ex., 2 ; Walker v. Olding, 1 H. & C. 
621. 

(/) Brooks V. Hodgkinson^ 4 H. & 
N. 712 ; Collett v. Foster^ 2 Id. 356, 
following Barker v. Braharrij 2 W. 
Bla. 866. 

{g) Qreen v. Elgie^ 6 Q. B. 99 j 


Eggington v. Mayor of Lichfield^ 5 
& B. 100. 

{h) Kvmmg v. Buchanan^ 8 0. B. 
271, 291 ; Bryant v. Gluttony 1 M. & 
W. 408 ; Williams v. Smithy 14 0. B., 
N. S., 696. 

(1) See cases in preceding note. 

(k) PL Cr., vol. 2, p. 86. 
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complaint of another person. If,” observes the same 
euslttent lawyer (Z), a justice of the peace see a felony or 
oth^ breach of the peace committed in his presence, he may 
in his own person apprehend the felon. And so he may by 
command any person to apprehend him, and such com- 
mand is a good warrant without writing ; but if the felony or 
other breach of the peace be done in his absence, then he 
musc issue his warrant in writing under his seal to apprehend 
the - .alefactor.” 

C( nformably to the principle stated at a former page of this 
worl {nC), in connection with the civil liability of judicial 
officers, it maybe laid down, that where a justice of the peace 
acts judicially upon the complaint of another person, he will 
clearly not be liable for a mere error of judgment (ji ) ; and by 
a recent statute (o) he is expressly protected from liability in 
respect of '' any act done by him in the execution of his duty 
as such justice,” unless where proof is given that the act in 
question “ was done maliciously and without reasonable and 
probable cause ” (p). 

Again — whore the justice has acted in a matter within his 
jurisdiction^ it is clear that a subsisting conviction good upon 
the face of it will be a sufficient protection to him when sued 
under section 1 of the Act above adverted to ; for, according 
to a well-known rule, such conviction, so long as it remains 


{1) id. ibid. See also Burn’s J. P., 
29tb ed., vol. 1, p. 272 ; Brookshaw v. 
Hopkins^ Lofft, 240 ; S. (7., Id. 235. 
(m) Ante, pp. 103 et seq. 

(?i) Linford v. Fitzroy^ 13 Q. B. 
240; Judgm., Garnett v. Ferrandy 6 
B. & C. 625-6 ; Penney v. Slade, 7 
Scott, 285 ; Kcndillon v. Malthy, Car. 

& M. m. 

(o) 11 & 12 Viet. c. 44, s. 1, as to 
'wb.ich see Barton v. Bricknell, 13 Q. 
B. 898 ; Bott v. Ackroyd, 28 L. J., 
M. C., ?C7 ; Sommei 'i ille Y. Mirehome, 
1 B. 4 S. 652. The 4th section of this 


Act further enacts, “that in cases 
where a discretionary power shall be 
given to a justice of the peace by any 
Act or Acts of Parliament, no action 
shall be brought against such justice 
for or by reason of the manner in which 
he shall have exercised his discretion in 
the execution of any such power."’ See 
R, V. Young, 1 Burr. 556 ; Bassett v. 
Godschall, 3 Wils. 121. 

(p) As to evidence of want of 
“reasonable and probable cause,” see 
Burlty V. Bethiine, 5 Jaunt. 580. 
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in force, is conclusive evidence of the facts stated in it ; and 
this evidence cannot be impugned or rebutted by proof of 
corrupt motives or of malice {q). “ It is,” says Lord Tenter- 

den, C. J. (r), a general rule and principle of law, that, 
where justices of the peace have an authority given to them 
by an Act of Parliament, and they appear to have acted 
within the jurisdiction so given, and to have done all that 
they are required by the Act to do in order to originate their 
jurisdiction, a conviction drawn up in due form, and remain- 
ing in force, is a protection in any action brought against 
them for the act so done.” 

As regards the liability of a justice of the peace in another 
important class of cases, viz., where he acts without jurisdic- 
tion or exceeds it, we must resort for information to the 2nd 
section of the 11 & 12 Viet. c. 44, which enacts, that ‘^for 
any act done by a justice of the peace in a matter of which 
by law he has not jurisdiction, or in which he shall have 
exceeded his jurisdiction, any person injured thereby, or by 
any act done under any conviction or order made or warrant 
issued by such justice in any such matter, may maintain an 
action against such justice in the same fonn and in the same 
case as he might have done before the passing of this Act {s), 
without making any allegation in his declaration, that the 
act complained of was done maliciously or without reason- 
able or probable cause (t) > provided, nevertheless, that no 
such action shall be brought for anything done under such 
conviction or Order, until after such conviction shall have 


(q) See, per Dallas, C. J., Brittain 
V. Ki/nnaird, 1 B. & B. 437 ; Kirhy 
V. Simpson, 10 Exch. 358, 365 ; Faw- 
cett V. Fowlis, 7 B. & 0. 394 ; Fasten 
V. Ca/rew, 3 B. & 0. 649 ; Baylis v. 
Strickland, 1 Scott, N. R., 540 ; Ash- 
croft V. Bourne, 3 B. ic Ad. 684 ; 
Strieklamd v. Ward, 7 T. R. 653 (a) ; 
Ald/ridge t. Haines, 2 B. & Ad. 895 ; 
iendall r. Wilkinson^ 4 & B^ 6S0. 


See the cases collected, 3 Bam^s J. F., 
29th ed., p. 1027. 

(r) 3 B. & C. 652-3. See Lindsay 
V. Leigh, 11 Q. B. 455. 

(«) See Leary v. Patrick, 15 Q. B. 
266, 272: Crepps v. Durden, 

640. 

(t) Pease v. Chaytor, I B. & Si 
658. 
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been quashed, either upon appeal or upon application to her 
Majesty's Court of Queen's Bench.” The section before us 
further goes on to provide, that no such action shall '' be 
brought for anything done under any such warrant, which 
shall have been issued by such justice to procure the appear- 
ance of such party, and which shall have been followed by 
a conviction or order in the same matter, until after such 
conviction or order shall have been so quashed as aforesaid ; 
or if such last-mentioned wan'ant shall not have been 
followed by any such conviction or order, or if it be a war- 
rant upon an information for an alleged indictable offence, 
nevertheless if a summons were issued previously to such 
warrant, and such summons were served upon such person, 
either personally or by leaving the same for him with some 
person at his last or most usual place of abode, and he did 
not appear according to the exigency of such summons, in 
such case no such action shall be maintained against such 
justice for anything done under such warrant '' (u). 

The effect of the foregoing section may be shortly stated to 
be, that no action shall be brought for anything done under 
a conviction or order, where the magistrate has no jurisdic- 
tion or has exceeded it, until such conviction or order shall 
have been quashed ; nor for anything done under a warrant 
to compel an appearance, followed by a conviction or order, 
until the same shall have been quashed ; nor for anything 
done under such warrant, not followed by a conviction or 
order, or under a waiTant for an alleged indictable offence, if 
a summons had been previously served and not obeyed. 

The main distinction to be noted in regard to the form of 
the remedy available against a magistrate who acts without 
jurisdiction, and that available against a magistrate who acts 
erroneously within his jurisdiction, is thus pointed out by 
Mr. Justice ErU (x) : ** If the act of the magistrate is done 

(u) As to the latter part of the above B. 489. 

^ettioD, see Bmtll v. Wilzom, I K k (x) Taylor v. Ne^eld^ 8 E. & B. 

8x2 
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without jurisdiction it is a trespass ; if within the jurisdic- 
tion, the action rests upon the corruptness of motive, and 
to establish this the act must be shown to be malicious/' 

Besides the above provisions for the protection of justices 
contained in the recent statute, others scarcely less important 
but of too technical a character to allow of their being here 
examined, are included in it, — of these may be specified sec- 
tion 8, which prescribes the period of limitation in an action 
against a justice of the peace for anything done by him 
in the execution of his office; and section 9, which requires 
a month s notice of the intended action to be given to the 
justice {y). 

It will readily be inferred from what has been said in the 
preceding pages, that, in actions for false imprisonment, nice 
and difficult questions in regard to the jurisdiction of Courts 
— the validity of their judgments and convictions — the 
legality of process — ^the powers properly exercisable by those 
who enforce it — frequently arise ; touching such matters in- 
formation must be sought for from works specifically devoted 
to their investigation. With reference to the action before 
us, I shall here therefore offer but one additional remark, that 
where two or more persons have so conducted themselves as 
to be liable to be jointly sued for trespass and false imprison- 
ment, the damages must be assessed against all jointly ( 0 ), 
each of the defendants being responsible for the damage sus- 
tained by their common act (a). Where two persons," it 


724. See also as to the fom of action 
against a justice of the peace, Newbould 
r, CoUmariy 6 Exch. 189; Pedley r. 
DaviSf 10 C. B., N. S., 492, 511 ; 
Haylock v. Sparke, 1 E. & B. 471 ; 
GeUn V. Hally 2 H. & N. 379, and 
cases there cited. 

(y) See Kirby v, SimpsoUy 10 Exch. 
858, and cases there cited ; Taylor v. 
Nesjieldi 3 E. & B. 724 ; ante, p. 114. 


As to the damages recoverable in an 
action for false imprisonment against a 
magistrate, see Mason v. Barker, 1 
Car. & K. 100— against a coroner, see 
Foxall V. Barnett, 2 E. & B. 928. 

(z) Eliot v. Allen, 1 C. B. 18. 

(a) Per Rolfe, B., Cla/rk v. Newsam, 
1 Exch. 140. S& per Willes, J., 17 
C. B. 71. 
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has been said (6), have a joint purpose, and thereby make 
themselves joint trespassers, and the one beats violently, and 
the other a little, the real injury is the aggregate of the 
injury received from both. So, if motive be taken into 
consideration, the motive of A. may be most aggravated, and 
the motive of B. most mitigated, then the damages must be 
regulated accordingly.” 

Before proceeding to consider that peculiar species of tort 
to personal liberty, evidenced by a Malicious Arrest, it seems 
desirable briefly to inquire as to the meaning of the terms 
malice ” and malicious,” when used with reference to civil 
proceedings. 

We have already seen (c), that, in some classes of cases, 
giving rise to actions ex delicto^ the intention which actuated 
the wrong-doer is wholly beside the question, whether or not 
an action will, under the given circumstances, lie. In others, 
again, the animus, motive, or intention of the party charged 
constitutes an essential element in — ^if not the very gist and 
substance of — ^the charge. Falling within this latter class 
are divers actions for malicious injuries, in connection 
wherewith the meaning of the epithet just used demands 
investigation. 

Malice,” says Lord Campbell, C. J. {d), in the legal 
acceptation of the word, is not confined to personal spite 
against individuals, but consists in a conscious violation of 
the law to the prejudice of another.” Malice is of two kinds 
— malice in law, and malice in fact. Malice in law is where 
a wrongful act is done intentionally, without just cause or 
excuse (e). If, for instance, I give a perfect stranger a blow 
likely to produce death, I do it of malice, because I do it 

(6) Per Alderson, B., 1 Excli. 140. & Ad. 590; 1 Wms. Saund. 242 b. 

See Gregory v. Cotter ell, 5 E. & B. 571* n. (e). 

{c) Ante, p. 674; (e) Judgm., Bromage v. Prosser, 4 

{d) 9 Cl. & F. 821 ; per Sir W, B. & C. 255 ; Arg., Sherwin v. Smn- 
Follett, arg., Mitchell v. Jenkins, 5 B. dall, 12 M. & W. 787. 


“Malice. — 
moaning of 
this word 
in civil pro 
ceedings. 
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intentionally y and without just cause or excuse (/). And if 
I traduce a man, whether I know him or not, and whether I 
intend to do him an injury or not, the law considers it as 
done of malice, because it is wrongful and intentional {g ) ; 
it equally works an injury, whether I meant to produce an 
injury or not ; and if I had no legal excuse for the slander, 
why should there not be a remedy against me for the injury 
which it produces Qi) ? Such being legal “ malice,’’ it fol- 
lows that some acts are in law always malicious (i), with- 
out any proof being given of personal ill-will or ill-feeling. 

Malice in fact ” is said to be of two kinds, viz., personal 
malice against the individual, and that sort of general dis- 
regard of the right consideration due to all mankind which, 
indeed, may not be previously directed against any one, but 
is nevertheless productive of injury to the complainant (k). 
This seems very nearly equivalent to saying that “ malice in 
fact ” may be proved to have existed in one or other of two 
ways — either by direct evidence, as of expressions \ised, of 
declarations made, or of conduct generally — evincing enmity 
towards a particular individual ; or again, it may be shown 
by proof of some act from which a jury would be held 
justified in inferring a malicious motive ; and the act relied 
upon as evidence of malice may possibly be one not aimed 
at the particular individual who has suffered by it {1). 

The remedy for a malicious injury is by action on the case, 
to support which there must, in general (m), be both injury, 
in the strict sense of the word (that is, a wrong done), and 


(/) See, further, as to the distinction 
between express and implied malice in 
criminal cases, post. Book IV., Chap. 2. 
{g) Judgm., 4 B. & 0. 255. 

(k) Ibid. 

(t) See, per ParJsCy B., 12 M. & W. 
791. 

(k) See, per PoUochy C. B., 12 M. 
k W. 787-8; per Lord Ellenboroughy 


C. J., Townsend v, WatheUy 9 East, 
280-1. 

{1) In the sense here assigned to it, 
malice in fact would seem not very 
much to differ from malice in law, 

(m) As to the ingredients in the right 
of action for libel and for slander, post, 
pp. 734, 748. 
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loss resulting from that injury ; the injury or wrong done 
must, as pointed out at a former page ('m), be the act of the 
defendant, and the loss must be a direct and natural, not a 
remote and indirect, consequence of the defendant’s act (o). 
Unless, indeed, there be a loss thus directly and proximately 
connected with the act, the mere intention, or even the 
endeavour, to produce it will not found an action (^). A 
man’s motives will not make wrongful an act w^hich in itself 
is not wrongful (q). An act which does not amount to a 
legal injury cannot be actionable because it is done with a 
bad intent (r). 

Hence, although, in many cases, the existence of a malicious 
intention is an essential ingredient in order to constitute the 
wrongfulness or injurious nature of an act, yet it will supply 
neither the want of the act itself, nor of its hurtful conse- 
quences ; however complete the injuria, and whether with 
malice or without, if the act be, after all, sine damno, no 
action on the case will lie {s) ; the distinction between civil 
and criminal proceedings in this respect being very notice- 
able. For instance, if a contract has’been made between A 
and B. that the latter should go supercargo for the former 
on a voyage to China, and C., however maliciously, per- 
suades B. to break his contract, but in vain, it could not 
successfully be contended, that an action would lie against 
C., his malice having been ineffectual, and no loss having 
resulted from it to A. {t). Keeping these elementary prin- 
ciples in mind, let us proceed to inquire as to the action 
for a Malicious Arrest — for a Malicious Prosecution — for 
Defamation. 

To put in force the process of the law maliciously, and 

arrest. 

(Tiy Ante, p. 143. . Carey, 11 0. B. 993. 

(o) Ante, pp. 93 et seq. (r) Judgm., Stevenson v. Newnkamt 

(p) Per Coleridge, J., 2 E. & B, 18 C. B. 297. 

240-7. W See (ex. gr.) post, p. 749. 

( 5 ) Per Jervis, C. J., Heald v. (t) Per Colendge, J., 2 E. & B. 247. 
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without any reasonable or probable cause, is wrongful ; and 
if thereby another is prejudiced in property or person, there 
is that conjunction of injury and loss which will lay the 
foundation of an action on the case (u). A malicious arrest 
may be on mesne or on final process {x)y but, in order to 
maintain an action for this wrongful act (y), the plaintiff 
must show absence of probable cause or reason for the 
arrest {z ) — malice in instituting the former action (a ) — the 
fact of the arrest by the defendant (6), and that the former 
suit or proceeding has been determined in the plaintiff’s 
favour ; for till then it cannot appear whether the proceeding 
in question was groundless or not (c). 

The ground on which an action for a malicious arrest, 
made in pursuance of the stat. 1 & 2 Viet. c. 110, rests, is, 
that the party obtaining the capias has imposed on the 
Judge, who allowed it to issue, by some false statement — 
some suggestio falsi or suppressio veri — and has thereby 
satisfied him not only of the existence of a debt to the 
requisite amount, but also that there is reasonable gi'ound 


(u) Per Lord Camphellf C. J., 
Churchill V. SiggerSy 3 E. & B. 937. 
See De Medina v. GrovCy 10 Q. B. 
152, 172 ; Leyland v. Tancredj 16 Q. 
B. 669 ; S. C., Id. 664. 

{x) As to what constitutes an arrest 
under a Ca. Sa., see Sandon v. JerviSy 
E. B. & E. 935. 

iy) As to which see generally Chit. 
Jr. PI , 2nd ed., p. 581 ; Selw. N. P., 
12th ed., vol. 2, pp. 1075 et seq. 

(z) See Huntley v. Simpsony 2 H. & 
N. 600 ; Phillips v. Naylor, 4 H. & 
N. 565; S, Cy 3 Id. 14. 

(a) As to what is evidence of malice 
in this action, see Whalley v. Peppery 
7 Car. & P. 506 ; Crozer v. Pillingy 4 
B. & C. 26 ; Nicholson v. Coghilly Id. 
21 ; Sinclair v. Eldred, 4 Taunt. 7 ; 
Austin V. Dehnatriy 3 B. & C. 139 ; 


Tebhutt V. Holty 1 Car. & K. 280, 289 ; 
Phillips V. Naylor, supra. 

(6) An action may also lie for mali- 
ciously prolonging the detention of a 
prisoner who has become entitled to bis 
discharge : Moore v. Guardner, 16 M. 
& W. 595 ; Magnay v. Burt (in Error), 
5 Q. B. 381 ; Whalley v. Pepper, 7 
Car. & P. 506 ; Hounsjield v. Di'ury, 
11 Ad. & E. 98 ; Scheibel v. Fairbain, 
1 B. & P. 388 ; Lewis v. Morris, 4 
Tyr. 907. 

(c) See Watkins v. Lee, 5 M. & W. 
270 ; Wilkinson v. Howell, Moo, & M. 
495 ; Heywood v. Collinge, 9 Ad. & E. 
268 ; per Lord Tenterden, C. J., Webb 
V. Hilly Moo. & M. 253 ; Fisher v. 
Bristow, 1 Dough 215 ; Pierce v. 
Street, 3 B. & Ad. 397. 
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for supposing that the debtor is about to quit the country. 
In an action for a malicious arrest under this statute, it is 
essential that the plaintiff should allege falsehood or fraud 
in obtaining the original order (ci), should show that the 
defendant has in some way misrepresented the facts, or 
imposed upon the Judge in his representation of them (e). 
There is no doubt indeed, that, if a person truly states cer- 
tain facts to a Judge, and the Judge thereupon does an act 
which is erroneous, and which the law will not justify, the 
party who made the statement is not liable, because in that 
case the grievance complained of arises not from the false 
statement of the party, but from a mistake of the Judge; 
but this is not so where the statement which put the Court 
in motion is maliciously false (/). As arrest on mesne pro- 
cess is now comparatively rare, so the action for a malicious 
arrest on mesne process is at the present day of much less 
frequent occurrence than formerly. 

Process of execution on a judgment seeking to obtain 
satisfaction for the sum recovered is of course 'primd facie 
lawful ; and the judgment creditor cannot even be rendered 
liable to an action, the debtor merely alleging and proving 
that the judgment had been partly satisfied, and that exe- 
cution was sued out for a larger sum than remained due 
upon the judgment. Without malice and the want of reason- 
able or probable cause, the only remedy for a judgment 
debtor thus aggrieved is to apply to the Court or a Judge 
that he may be discharged and that satisfaction may be 
entered up on payment of the balance justly due under the 
judgment. Where, however, the person of the debtor or his 
goods have been taken in execution for a larger sum than 
remained due on the judgment — this having been done by 

{d) Judgm., Daniels Y. Fielding, 16 Lewis, 5 D. & L. 371. 

M. & W. 206-7, followed in Bryant v. (c) Gibbons v. Alison, 3 C. B. 181. 
Bohbett (Exch.), 11 Jur. 1021; Boss (/) 'PeThoYdCampheU,C, J,, Farlie 
V. Norman, 5 Exch. 369 ; Foret v. v. Banks, 4 E. & B. 499. 


Arrest on 
final pro- 
cess. 
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the creditor maliciously and without reasonable or pro- 
bable cause, — Le,, the creditor well knowing that the sum 
for which execution has been sued out is excessive, and his 
motive being to oppress and injure the debtor — an action on 
the case will lie for this malicious injury {g) ; for, here are 
present damnum et injuHa, giving a claim to redress and 
compensation. 

No action, however, lies against a sheriff or his officer for 
arresting one who is privileged from arrest, on the ground 
that he is attending as a witness under summons from the 
Court of Bankruptcy, even though the arrest was made 
maliciously (h). 


In treating of Torts to the Keputation, the action for a 
Malicious Prosecution may first conveniently be noticed. 
This action, though analogous to the action for a malicious 
arrest, differs altogether from that for false imprisonment (i). 

The essential ground of the action for a malicious prose- 
cution is, that a legal prosecution was instituted or carried 


on maliciously and without 
whence damage has ensued 

(g) Churchill v. Siggers, 3 E. & B. 
929, 937 ; Jenings v. Florence, 2 C. 
B., N. S., 467, 470; Gilding v. Eyre, 
10 C. B., N. S., 692, 603. See Dim- 
mack, V. Bowley, 2 C. B., N. S., 542. 

{h) Magnay v. Burt (in Error), 5 
Q. B. 881 ] S.C.,\ Dav. & M. 652. 

{i) There is no similitude or analogy 
between an action of trespass or false 
imprisonment and an action for a ma- 
licious prosecution : the former lies for 
the defendant’s haTing done that which 
upon the stating of it is manifestly 
illegal ; the latter kind of action is for 
a prosecution which, upon the stating 
of it, is manifestly legal : Johnstone v. 
Button, 1 T. B. 544 (with which com- 
pare Mostyn v. Fabrigas, Cowp. 174). 


reasonable or 'probable cause, 
to the plaintiff (^). This alle- 

See, also, Guest v. Warren, 9 Exch, 
379. 

As to who may be liable in this 
action, see Clements v. Ohrly, 2 Car, 
& K. 686 ; Osterman r. Bateman, Id. 
728; Stevens v. Midland Counties R, 
C., 10 Exch. 362. 

The action was held maintainable 
where the prosecution had been insti- 
tuted by order of a County Court 
Judge; FUzjohn v. Mackinder, 9 C. 
B., N. S., 505 ; S, C., 8 Id. 78. 

{k) See Selw. N. P., 12th ed., vol. 
2, p. 1071 ; Weston v. Beemom, 27 L. 
J., Ex., 57. 

“The meaning of a malicious prose- 
cution is that a party from malicious 
motives, and without reasonable or 
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gation of the want of probable cause, as remarked in John- 
stone V. Sutton (V), must be substantively and expressly 
proved, and cannot be implied. From the want of probable 
cause, malice may be, and most commonly is implied ; the 
knowledge of the defendant is also implied. From the most 
express malice, the want of probable cause cannot be implied. 
A man from a malicious motive may take up a prosecution 
for real guilt, or he may, from circumstances which he really 
believes, proceed upon apparent guilt ; and in neither case 
is he liable to this kind of action ” (m). It is true,” says 
Tindaly C. J. (n)^ that in order to support such an action, 
there must be a concurrence of malice in the defendant, and 
want of probable cause. Malice alone is not sufficient, be- 
cause a person actuated by the plainest malice may never- 
theless have a justifiable reason for prosecution. On the 
other hand, the substantiating the accusation is not essential 
to exonerate the accuser from liability to an action, for he 
may have had good reason to make the charge, and yet be 
compelled to abandon the prosecution by the death or ab- 
sence of witnesses, or the difficulty of producing adequate 
legal proof The law, therefore, only renders him responsible 
where malice is combined with want of probable cause. 
JVhat shall amount to such a combination of malice and 
want of probable cause, is so much a matter of fact in each 


probable cause, sets the law in motion 
against another:” per WilliamSj J., 
Barber v. Lesiter^ 7 C. B., N. S., 186. 
That was substantially an action upon 
the case in the nature of conspiracy. 

(Z) 1 T. R. 544-6 ; Michell v. WiZ- 
Hams, 11 M. & W. 205, 211 ; Mus- 
grove v. Newell^ 1 M. &. W. 582 ; 1 
Wms. Saund. 230 b. 

(m) “I have always undei*stood,” 
says ParlcCy J., in Mitchell v. JenTcinSf 
6 B. & Ad. 594, ‘‘since the case of 
Johnstone v. Sutton^* (1 T. R. 510), 
“that no point of law was more clearly 


settled, than that, in every action for 
a malicious prosecution or arrest, the 
plaintiff must prove what is averred in 
the declaration, viz., that the prosecu- 
tion or arrest was malicious, and with- 
out reasonable or probable cause; if 
there be reasonable or probable cause, 
no malice, however distinctly proved, 
will make the defendant liable ; but, 
when there is no reasonable or probable 
cause, it is for the jury to infer malice 
from the facts proved,’* 

(n) WUlans v. Taylor^ 6 Bing. 186. 
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individual case, as to render it impossible to lay down any 
general rule on the subject ; but there ought to be enough 
to satisfy a reasonable man, that the accuser had no ground 
for proceeding, but his desire to injure the accused.” More- 
over, in connection with the action for a malicious prosecution 
or arrest, the term malice ” is to be understood in a sense 
already assigned to it at p. 725, as signifying not necessarily 
spite or hatred towards an individual, but malus animus, 
and denoting that the defendant was actuated by improper 
and indirect motives (o). 

In an action for a malicious prosecution, it is a question 
for the jury, whether the facts brought forward in evidence 
be true or not, — but the question, what is reasonable or 
probable cause ? is matter of law to be determined by the 
Judge (jp). Hence, the reasonableness and probability of the 
ground for prosecution may depend, not merely upon the 
proof of certain facts, but upon the inquiry whether other 
facts which fuimished an answer to the prosecution were 
known to the defendant at the time it was instituted (g). 
It may depend upon the inquiry, whether the facts stated 
to the defendant at the time, and which formed the ground 
of the prosecution, were believed by him or not (?•), or upon 
this question, whether, from the conduct of the defendant 
himself, the jury will infer that he was conscious he had no 
reasonable or probable cause. In any such case, however, 
the knowledge, the belief, and the conduct of the defendant 
are for the consideration of the jury, to whom nothing is left 


(o) Per Parlce, J., Mitchell v. Jen- 
him, 5 B. & Ad. 595 ; 1 Wms. Saund. 
230 b. 

(p) See Michell v. Williams, 11 M. 
k W. 205 ; per Bramwell, B., Hailes 
T. Marks, 7 H. & N. 63 ; citing Pan- 
ton T. Williams, 2 Q. B. 169 ; Watson 
T. Whitmore, 14 L. J., Exch., 41 ; 
Hinton v. Heather, 14 K. & W. 131 ; 


Wyatt V. White, 5 H. & N. 371 ; 
Fraser v. Hill, 1 Macq. H. L. Ca. 
392, 898 ; and cases infra. 

{q) Judgm., Panton v. Williams, 2 
Q. B. 194. 

(r) See Haddrick y. Heslop, 12 Q. 
B. 267 ; Tumei' v. Ambler, 10 Id. 
252 ; Hint on v. Heather, 14 M. & W. 
131. 
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but the truth of the facts proved and the justness of the 
inferences to be drawn from them ; the law being laid down 
by the Judge, that, according as the facts are found by the 
juiy to be proved or not proved, and the inferences wainanted 
or not, there was reasonable and probable ground for the 
prosecution, or the reverse (s). In this action it is incum- 
bent on the plaintiff to show that the proceeding was deter- 
mined in his favour (t). 

Without dwelling longer upon the action for a malicious 
prosecution, it may be proper to observe, that suits for injuries 
very analogous thereto are occasionally brought, wherein also 
malice will be found to be an ingredient : thus in Chapman v. 
Picker sgill (u), — the action was in case ior falsely and mali- 
ciously suing out a commission of bankruptcy against the 
plaintiff, which was afterwards superseded, — this action was 
held to be maintainable. Lord C. J. Pratt observing, Here 
is falsehood and malice in the defendant, arid great wrong and 
damage done to the plaintiff thereby. Now, wherever there is 
an injury done to a man’s property by a false and malicious 
prosecution, it is most reasonable he should have an action to 
repair himself. But it is said, this action was never brought 
before ; I wish never to hear this objection again. This 
^action is for a tort ; torts are infinitely various, not limited or 


(a) Judgm., Panton v. Williams, 2 
Q. B. 194 (as to which see, per Cole- 
ridge, J., Douglas v. Corbett, 6 E. & 
B. 514) ; Heslop v. Chapman, 23 L. 
J., Q. B., 49 ; Blackford v. Dod, 2 
B. k Ad. 179 ; Broad v. Ham, 5 
Bing. N. C. 722 ; Delegal v. Highley, 
3 Bing. N. C. 950 ; James v. Phelps, 
11 Ad. & E. 483. 

As to the action for a malicious con- 
spiracy to indict, see Selw. N. P., 12th 
ed., vol. 2, p. 1071 — for maliciously 
conspiring to bring an action against the 
plaintiflF, see Cotterell v. Jones, 11 C. 
B. 713; Castrique v. Behrens, 30 L. 


J., Q. B., 163, 168— to cause him to 
be suspected of a breach of the excise 
laws, see Barber v. LesiXer, 7 C. B., 
N. S., 186. 

(t) 2 Selw. N. P., 12th ed., p. 1072; 
Barber v. LesiXer, 7 C. B., N. S., 186 ; 
Judgm., 30 L. J. , Q. B., 168. 

Secus in an action for maliciously 
procuring the plaintiff to be held to 
bail by a magistrate. Steward y. Gro- 
mett, 7 C. B., N. S., 191. 

{u) 2 Wils. 1 46. See Whitworth v. 
Hall, 2 B. & Ad. 696 ; Cotton v. 
James, 1 B. & Ad. 128. 


Action for 
maliciotisly 
suing out 
commission 
of bank- 
ruptcy. 
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confined, for there is nothing in nature but may be an instru- 
ment of mischief.” In connection with the preceding case, 
Farley v. Banks (x), recently decided in the Court of Queen’s 
Bench, should be consulted. It was there shown, that the 
defendant had petitioned for an adjudication of bankruptcy 
against the plaintiff, that he had maliciously made deposi- 
tions which were false in fact, and had thus induced the com- 
missioner to adjudicate the bankruptcy; but then it appeared 
that, even if the depositions had been true, the adjudication 
could not have been supported in law. It was contended, 
that the act of the Court, having been erroneous, could not be 
regarded as a consequence of the defendant’s statement. But, 
as observed by Crompton, J., “ there is not the less wrong in 
causing the act to be done, because the act would be illegal 
at any rate. In a popular sense a person who puts the law 
in motion causes the thing to he donef which is done under 
process of the law {y). To support an action under the cir- 
cumstances specified, “ all that is necessary is, that the defen- 
dant should falsely and maliciously cause the act ; and he 
does that when he swears falsely, and the act would not be 
done without his so swearing” {z). 

Of torts to the reputation of an individual, libel and 
slander in the next place specially demand our attention. A 
libel may be defined to be a malicious defamation expressed 
in print, writing or by signs, tending to injure the reputation 
of another, and exposing him to public hatred, contempt, or 
ridicule (a). It is not, however, the mere writing of libellous 


(x) 4 E. & B. 493. See Violett v. 
Sympson, 8 E. & B. 344. 

(y) With Parley v. Danics, supra, 
compare Fitzjohn v. Mackinder, 9 C. 
B., N. S., 505; S. C., 8 Id. 78. Et 
vide per Erie, C. J., Steward v. Gro- 
mett, 7 0. B., N. S., 204. 

(z) See further, in illustration of 
actions for iojuries analogous to those 
above adverted to, Dt Medina Grove, 


10 Q. B. 152, 172 ; Craig v. Haasel, 
4 Q. B. 481 ; Weaiaway v. Frost, 17 
L. J., Q. B., 098 ; Sutherland v. Mur^ 
ray, cited 1 T. R. 538. 

(a) Selw. N. P., 12th ed., vol. 2, 
p. 1049 ; Dighy v. Thompson, 4 B. A 
Ad. 821 ; per Bayley, J., Macgregor 
V. Thwaites, 8 B. & 0. 83 ; Du Boat v. 
Bereaford, 2 Camp. 511 ; Anon., 11 
Mod, 99 ; per Parke, B., Parmiter t. 
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matter which is actionable, there must be a publication of 
the libel in order to entitle the party aggrieved by it to a 
civil remedy. The libellous matter must moreover be falsely 
and maliciously published. And according to the statutory 
precedent of a declaration for libel (6), the plaintiff charges 
"^that the defendant falsely and maliciously printed and 

published of the plaintiff in a newspaper, called , the 

words following, that is to say he is a regular prover under 
bankruptcies '] the defendant meaning thereby that [the 
plaintiff had proved and was in the habit of proving fictitious 
debts against the estates of bankrupts, with the knowledge 
that such debts were ficfcitious].’’ 

On examining the various ingredients in the right of action 
for libel in the order indicated by the above Form, the follow- 
ing remarks suggest themselves : — 

The alleged libellous matter must be false ; its truth may 
be specially pleaded in answer to the action (c). Further, the 
matter complained of must be shown to have been malici- 
ously published. This remark, however, must be understood 
in a somewhat qualified sense ; for, “ where the natural ten- 


Couplandj 6 M. & W. 108 j Cook v. 
Ward, 6 Bing. 409 ; The Case of 
Libels, 5 Rep. 125 a. 

In regard ‘to the question, What is a 
libel ? the following cases naay also be 
consulted : Hoare v. Silverlock, 12 Q. 
B. 624; Heai'ue v. Stowell, 12 Ad, & 
E. 719 ; Capel v. Jones, 4 C. B. 259 ; 
Wdkleyy. Cooke, 4 Exch. 511 ; Ingram 
V. Lawson, 6 Bing. N. C. 212 ; Wakley 
V. Healey, 7 C. B. 591. 

A corporation may be guilty of a 
libel : ante, p. 686, n. (e). 

(5) See 0. L. Com., 1st Rep*, pp, 
28-9 ; 0. L. Proc. Act, 1852, ScJied. 
B., No. 33. 

(c) Per Holt, 0. J., Anon,, 11 Mod. 
99 ; per Parke, J., Cockayne v. Hodg^ 
kiseon, 5 Oar. & P. 548. See Ramsey 
r. Wehh^ Car. k M. 104 ; Weaver v. 


Lloyd, 2 B, & C. 678 ; Chalmers v. 
Shackell, 6 Car. & P. 475 ; Reynolds 
V. Hands, 28 L. J., C. P., 26; Helsham 
V. Blackwood, 11 C. B. Ill ; O'Brien 
V. Bryant, 16 M. & W. 168; O'Brien 
T. Clement, Id. 159 ; Tighe V. Cooper, 
7 E. & B. 639 ; Prior y. Wilson, 1 C. 
B., N. S., 95 ; Honess v. Stubbs, 7 C. 
B., N. S., 575. 

“ The truth is an answer to the 
action, not because it negatives the 
charge of malice, &c., but because it 
shows that the plaintiff is not enti- 
tled to recover damages. For the law 
will not permit a man to recover 
damages in respect of an injury to a 
character which he either does not or 
ought not to possess per LUtledalei 
J., McPherson v. Daniels, 10 B. & 0* 
272. 
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dency and import of the language used in any publication is 
to defame and injure another, the law will then presume 
that the publisher acted maliciously ” (d). If the tendency 
of the publication were injurious to the plaintiff, then the 
law will presume that the defendant by publishing it m- 
tended to produce that injury which it was calculated to 
effect (e). Defamation pure and simple affords presump- 
tive evidence of malic e (/). 

In an action for libel either party may indeed, with a view 
to the damages, give evidence to prove or disprove the exist- 
ence of a malicious motive in the mind of the publisher of the 
defamatory matter ; for the spirit and intention of the party 
publishing a libel are fit to be considered by a jury in esti- 
mating the injury done to the plaintiff (gf). But in such an 
action, though evidence of malice may be given to increafie 
the damages, it never is considered as essential, “nor,” 
remarks Bayleyy J., Qi) “ is there any instance of a verdict 
for a defendant on the ground of want of malice. Numberless 
occasions must have occurred (particularly in cases where a 
defendant only repeated what he had before heard, but with- 
out naming the author), upon which, if that were a tenable 
ground, verdicts would have been sought for and obtained ; 
and the absence of any such instance is a proof of what has 
been the general and universal opinion upon the point.” By 
a modem statute (6 & 7 Viet. c. 96, s. 2), it is, however, 
enacted (i), that in an action for a libel contained in any 
public newspaper, or other periodical publication, it shall be 
competent to the defendant to plead that such libel was 
inserted therein “without actual malice, and without gross 
negligence ; and that, before the commencement of the action* 


(d) Arg., 9 B. & C. 644. 

{e) Per Littledale., J., Haire v. 
WUson, 9 B. & C. 645. 

(/) Per Erle^ C. J. , Whiteley v, 
Adams, 15 C. B., N. S., 414. 

(gr) Pearson r. Lemaitre, 5 M. & Qr. 


719-720. 

{h) Judgm., Bromage v. Prosser, 4 
B. & 0. 257. 

(i) See Chadmeh v. Herapath, 3 0» 
B. 885; 8 & 9 Viet. c. 75 ; O'Brien 
V. Clement, 15 M. & W. 435. 
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01^ nt the earliest oppoi’tunity afterwards, he inserted in such 
newspaper, or other periodical publication, a full apology for 
the said libel, or, if the newspaper or periodical publication 
in which the said libel appeared should be ordinarily pub- 
lished at intervals exceeding one week, had offered to publish 
the said apology in any newspaper or periodical publication 
to be selected by the plaintiff in such action ; ” and by the 
same statute it is further provided, that, upon filing such 
plea as aforesaid, the defendant shall be at liberty to pay 
into Court a sum of money by way of amends for the injury 
sustained by the publication of the libel complained of (j). 
And under section 1 of this statute, the defendant may in 
any action for defamation, after notice in writing of his 
intention so to do duly given to the plaintiff at the time of 
filing or delivering the plea, give in evidence in mitigation 
of damages that he made, or offered an apology to the plain- 
tiff for such defamation before the commencement of the 
action, or as soon afterwards as he had an opportunity of 
doing so, in case the actiop shall have been commenced 
before there was an opportunity of making or offering such 
apology. 

In general, then, our law considers the publication of a 
statement, which is false in fact and injurious to the character 
of another, as malicious, unless it be privileged. If made 
under circumstances entitling it to be so considered, the 
occasion itself prevents the inference of malice which the 
law would draw in the case of an unauthorised communica- 
tion, and affords a qualified defence in the absence of actual 
malice (Jc). To present this doctrine under a somewhat dif- 
ferent form, our law will permit the inference of malice 
raised by the publication of libellous matter to be rebutted 

(j) See Lafom v. Smith, 3 H. & N. 1 ; Coolce v. Wildes, 5 E. & R 328, 
785 ; 15 & 16 Viet. c. 76, s. 70. following Tuson v, Evans, 12 Ad. & E. 

(Jfc) Toogood T. Spyring, 1 Cr. M. & 733 ; Hemmings v, Qasson, E. B. & 

B, 198 ; Darby t. Ouseley, 1 H. & N, E. 346 ; and cases post. 
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by proof of circumstances showing that the statement com- 
plained of was privileged ; but this defence may itself be 
rebutted or altogether neutralised by proof of actual express 
malice (Z). The rule,” says Lord Campbell, C. J. (m), is 
that if the occasion be such as repels the presumption of 
mUlice, the communication is privileged, and the plaintiff 
must then, if he can, give evidence of malice. If he gives no 
such evidence, it is the office of the judge to say that there 
is no question for the jury, and to direct a nonsuit or a ver- 
dict for the defendant.” 

In illustration of the preceding remarks, I may observe, 
that a character bond fide given to a servant of any descrip- 
tion is esteemed a privileged communication, because it is 
for the advantage of the public, and of honest servants 
generally, that characters should be freely given ; in giving 
a character, accordingly, bona fides is to be presumed. 
Even though the statement complained of as defamatory 
should be untrue in fact, the master will be held justified by 
the occasion in making that statement, unless it can be shown 
to have proceeded from a malicious mind ; as, for example, if 
the statement were proved to have been false to the know- 
ledge of the party making it, or if the master wantonly and 
capriciously volunteered to make a statement injurious to the 
servant (n). 

Again, a master has clearly a right to charge his servant 


(l) Ante, p. 737, note (k). 

(m) Taylor v. Hawkins, 16 Q. B. 
321 ; Somei'ville v. HawhinSflO C. B. 
5SZ ; Harris v. Thompson, 13 C. B. 
333. See Kelly v. Partington, 4 B. & 
Ad. 700 ; Weatherston v. Hawkins, 
1 T. R. 110 ; Wright v. Woodgate, 2 
Cr. M. &'R. 573. 

(n) Fountain r. Boodle, 3 Q. B. 11, 
12 ; per Williams, J., 13 C. B. 352 ; 
per Wiyhlman, J., Oa/rdner v. Slade, 
13 Q. B. 801 ; Rogers v. Clifton, 3 
B. & P. 587 ; Child v. Affleck, 9 B. & 


C. 403, 406 (citing, per Lord Mans- 
field, C. J., Edmonson v. Stevenson, 
Bull. N. P. 8) ; per Lord EUenhorovgh, 
C. J., 1 B. & Aid. 239-240. 

When the master volunteers to give 
the character, stronger evidence will be 
needed to show that he acted bonA fide 
than in the case where he has given the 
character after being required so to do : 
per Littledale, J., Pattison v. Jones, 8 

B. & C. 586 ; Coxhead v. Richvrds, 2 

C. B. 597, 601, 610; Bennetts. Dea- 
con, 2 C. B. 628. 
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bond fide for any supposed misconduct in his service, and to 
give him admonition and blame ; and the simple circum- 
stance of the master exercising this right in the presence of 
another will not of necessity take away from him the protec- 
tion of the law. Should it, however, appear in evidence that 
an opportunity had been sought for making such charge 
before third persons when it might have been made in 
private, this fact alone would be strong in proof of a malicious 
intention, and might deprive the master, if sued for defama- 
tion by his servant, of that immunity which the law allows 
to a statement such as supposed when made with honesty of 
pui'pose (o). 

The existence of malice, indeed, may be satisfactorily esta- 
blished in a vast variety of ways. Thus, proof of a long 
practice of libelling the plaintiff would be evidence to show 
that the defendant was actuated by malice in the particular 
publication complained of, and that it did not take place 
through carelessness or inadvertence ; and the more nearly 
the evidence approaches to proof of a systematic practice of 
libelling, the more convincing will it be. The circumstance, 
that the other libels are more or less frequent — more or less 
remote from the date of the publication of that in question 
— will affect merely the weight, not the admissibility, of the 
evidence {p). 

In cases such as have latterly been specified, malice might 
properly be inferred by a jury to have actuated the party 


(o) Somerville v. Ilawldns, 10 0. B. 
583 ; Taylor v. HawkinSf 16 Q. B. 
308 ; Toogood v. Spyring, 1 Cr. M. & 
R. 181 ; Padmore v. Lavorence, 11 Ad. 
& E. 380. See Manby v. Witt, East- 
mead V. Witty 18 C. B. 545. 

(p) Per Parke, B., delivering the 
opinion of the judges in Bari'ett v. 
•Long, 3 H. L. Ca. 414. 

See also, as to proof of malice, Bmne 
V. Bazalgette, 3 Exch. 692 ; Gilpin v. 


Fowler, 9 Exch. 615; Simpson v. Ro- 
binson, 12 Q. B. 511 ; Cooke v. Wildes, 
5 E. & B. 328 ; Cam field v. Bird, 3 
Car. & K. 56. 

“Matters occun-ing after action may 
be given in evidence to enhance the 
damages as showing the malice of the 
original publication, just as a repeti- 
tion of the same or a similar libel may 
be:” per Pollock, C. B., Darby v. 
Ouseley, 1 H. & N. 9, 18. 

3 B 2 
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publishing the alleged libel. Where, however, the circum- 
stances under which a particular communication is made are 
consistent with either the presence or the absence of malice, 
it will be incumbent on the plaintiff to prove malice, in order 
that he may successfully sue for libel ; and where the circum- 
stances do not present any justifiable occasion for writing and 
publishing the defamatory matter, the communication is said 
not to be privileged (q). 

The question, however, still demands our attention, under 
what circumstances will a communication primnd facie libel- 
lous be deemed in law to have been privileged ? It will be 
so, when made bond fide by the party charged, in the per- 
formance of some social or moral duty ; or in the conduct of 
his own affairs, and with a fair and reasonable hope of pro- 
tecting his own interest in a matter where it is concerned (r) ; 
or where there is a corresponding interest in the party re- 
ceiving the communication {s) ; and also in some special 
cases which will hereafter separately be noticed {t). 

The case of Coxliead v. Richards (tt) deserves careful peru- 
sal with reference to this subject. There the facts were as 
under : C. the mate of a ship sent to B., the defendant, a 
letter charging A., the captain of the vessel, with gross mis- 


(q) Per MauUy J., Wenman v. Ashy 
13 C. B. 846, and cases cited ante, 
p. 737. 

(r) Judgm., Toogood v. Spyring^ 1 
Or. M. & R. 193 ; Judgm., Somerville 
V. HawhinSy 10 C. B. 589 ; per MauUy 
J.y 13 C. B. 846; per ParlcCy J., 
Cockayne v. Hodgkisson, 5 Car. & P. 
548; Harrison v. Bushy 5 E. & B. 
344 ; Cooke v. WildeSy Id. 329 ; Ker- 
shaw V. Bailey y 1 Exch. 743 ; Hop- 
wood V. ThorUy 8 C. B. 293 ; Harris 
V. Thompsony 13 C. B. 333. Acc. per 
WilleSy J., HurUley v. Ward, 6 C. B , 
N. 8., 517, who says that ‘‘where the 
matter is written in the assertion of 


some legal or moral duty, or in self- 
defence, and the thing is done honestly 
and without sinister motive, and in the 
bond fide belief in the truth of the 
statement at the time of making it,” 
the law declares it privileged. 

( 5 ) Per Erlcy C. J., Whiteley v. 
AdamSy 15 C. B., N. S., 414 (which 
accords with Harrison v. Bushy 5 E. 
& B. 344, and Toogood v. Spyringy 1 
Cr. M. & R. 181). See Fryer v. Kin- 
nerslepy 15 C. B., N. 8., 422; Croft v. 
Stevensy 7 H. & N. 570. 

(C Post, pp. 743-5. 

(w) 2 C. B. 569. 8ee Beatson v. 
Skenty 5 H. & N. 838. 
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conduct whilst acting in that capacity ; the defendant showed 
this letter to the shipowner, who thereupon dismissed A. An 
action for libel having been brought by A. against B., and 
the jury having found that the material facts alleged in the 
libel were false, the question arose, whether, upon the plea 
of Not Guilty, the defendant was entitled to a verdict on the 
ground that the communication charging the plaintiff with 
misconduct was privileged. Upon this point the Court of 
Common Pleas was equally divided ; the late Chief J ustice 
Tindal, and Erie, J., holding, that the communication re- 
fenud to was privileged ; Coltman, J., and Cressivell, J., 
holding that it was not. In this conflict of opinion, however, 
we may, perhaps, safely conclude — 1st, that, if the defendant 
had had any personal interest in the subject-matter to which 
the letter addressed to him related, as if he had been a part 
owner of or an underwriter on the ship, or had had any pro- 
perty on board her, the communication suhjudice would have 
fallen within the rule as to privileged publications. 2ndly, 
that, if the danger disclosed by the letter either to the ship 
or the cargo or the ship’s company had been so immediate as 
that the disclosure made to the shipowner was necessary for 
the purpose of averting such danger, then, upon the ground 
of social duty, by which every man is bound to his neighbour, 
the defendant would have been not only justified in making 
the disclosure complained of, but would have been bound to 
make it {x). 

Assuming that the propositions thus laid down are incon- 
trovertible, a difference of opinion may well exist as regards 
the mode of applying them to the facts in Coxhead v. 
Richards of this kind — Was any duty there cast on the 
defendant not to keep to himself the knowledge imparted to 
him touching the character and conduct of the plaintiff ? — 
was it incumbent on the defendant to disclose the information 


{x) Per Tindal, C. J., 2 C. B., 596; Amann v. Damrn, 8 C. B., N. S., 597- 
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received by him to the owner of the vessel ? In support of 
an affirmative answer to these queries, it may be said, that 
the evil likely to arise from protecting information bond fide 
given to prevent damage from misconduct would seem likely 
to be much less than that which would result from putting 
a stop to such information by rendering the giver of it liable 
in damages, unless he has legal proof of the truth. In 
support of a negative answer to the questions above proposed, 
it may be urged, that it is a duty to refrain from slandering 
another ; and that a violation of such duty ought not to be 
sanctioned in the case of voluntary communications, except 
under circumstances of great urgency and gravity {y). 

Such being the principal arguments pro and con. addu- 
cible where a claim of privilege is founded on the alleged 
existence of a duty, reference may be made to Blackham v. 
Pugh (z), as showing under what circumstances the claim in 
question may be substantiated on the ground that the com- 
munication complained of was made by a j^erson in the con- 
duct of his own affairs, and in some matter where his interest 
was concerned. The facts in Blackham v. Pugh were ex- 
tremely simple. The defendant had supplied goods to the 
plaintiff on certain credit, before the expiration whereof the 
plaintiff, meaning to retire from business, employed an 

auctioneer to sell his stock in trade, and absented himself 

• 

under circumstances calculated to induce the belief that an 
act of bankruptcy had been committed. The defendant 
thereupon gave notice to the auctioneer not to pay over to 
the plaintiff the proceeds of the sale, he having committed 
an act of bankruptcy.’’ This communication was by the 
majority of the Court of Common Pleas held to have been 
privileged, as having been made by the defendant in the 
conduct of his own affairs, and in a matter which concerned 
his own interest (a). 

{y) Per CoUman^ J., 2 C. B. 601. (a) As to the question, Under what 

( 2 ) 2 C. B. 611. circumstances will a communication be 
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Besides cases falling within the rules above considered, 
disparaging communications made under other and dissimilar 
circumstances are, on grounds of policy or expediency, held 
by our law to be privileged. Thus, by stat. 3 & 4 Viet. c. 9, 
proceedings civil or criminal against persons for the pub- 
lication of papers printed by order of either House of Par- 
liament are to be stayed upon delivery of a certificate such 
as is in the Act mentioned, properly verified by affidavit, 
setting forth that they were published by the order and 
under the authority of Parliament. 

Again, every individual has a right to comment on those 
acts of public men which concern him as a subject of the 
realm, if he do not make his commentary a cloak for malice 
and slander. There is, indeed, a material distinction be- 
tween publications relating to public and to private persons 
as regards the question whether they be libellous. That 
criticism may reasonably be applied to a public man in a 
public capacity which might not be applied to a private 
individual. But any imputation of wicked and corrupt 
motives is unquestionably libellous, whether applied to a 
public man or to a private individual (6). Fair and candid 
criticism, however severe, of a literary work is likewise pri- 
vileged, provided there be not mixed up with it personal 
abuse of the author, or matter unconnected with his work 
defamatory of him (c). 

Further, within the class of privileged communications 
may, as a general rule, be included the publication of a 
full, fairy and unvarnished account (d) of what passes in a 


privileged, on the ground of duty or of 
interest ? see further, Gilpin v. Fowler ^ 
9 Exch. 615 ; Wenman v. Ashy 13 C. 
B. 836 ; Harris t. Thompson^ Id. 
383 ; Blagg v. Sturty 10 Q. B. 899 ; 
and cases infra. 

(6) Per Parhcy B., Par miter v. 
Couplandy 6 M. & W. 108 ; Onslow v. 


Homey 3 Wils. 177. See Gather cole 
V. MiaUy 15 M. & W. 319, 328. 

(c) Carr v. Hoody 1 Camp. 354, n. ; 
Tahart v. Tippery Id. 350 ; Green v. 
Chapmany 4 Bing. N. C. 92 ; Paris r. 
Levyy 9 C. B., N. S., 342 ; Campbell 
V. Spottiswoodey 3 B. & S. 769. 

(d) Stiles V. Nokesy 7 East, 498 ; 
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Court of justice, not being ex parte or mixed up with inju- 
rious comments (e). To this rule there are, indeed, excep- 
tions, ex, gr., matters may appear in a Court of justice having 
so immoral a tendency, or being so injurious to the character 
of an individual, that their publication could not be tole- 
rated (/). “ The only case,” says Littledale, J. (y), '' in which 
an editor of a newspaper can justify a libel on the ground 
that it contains an account of a trial, is where he really gives 
a true and accurate report of it ; and even in that case it will 
be for the Court to consider whether it was lawful to publish 
it” A judicial officer as formerly stated is privileged (/i). 
A counsel, moreover, entrusted with the interests of others, 
and speaking from their information, for the sake of public 
convenience, is privileged in commenting fairly and bond fide 
on the circumstances of the case confided to him, and in 
making observations on the parties concerned and their 
instruments or agents in bringing it into Court {%), But, 
though such may be the duty of counsel, and though it may 
be incumbent on him to state facts injurious to the characters 
of individuals, if he speak conscientiously, according to his 
instructions, it does not follow that others will be privileged 
in printing and publishing what he says ; for, as to them, the 


Duncan v. ThwaiteSy 3 B, & C. 556 ; 
see M^Gvegor v. ThwaiteSy Id. 24 

(e) Saunders v. MillSy 6 Bing. 213 ; 
Delegal v. Highley, 3 Bing. N. C. 950, 
960. Acc., Lewis v. Levy^ E. B. & 
E. 537. 

(/) Hoare v. Silverlochy 9 C. B. 20 ; 
Flint Y. Pxkty 4 B. & C. 473, 478- 4S0. 
In R, V. OarliU^ 3 B. & Aid. 161, 171, 
Besty J., states the rule above laid 
down, with this qualification, that 
“ what is Contained in the publication 
must be neither defamatory of an indi- 
vidual, tending to excite disaffection, 
nor calcnlated to offend the morals of 
the people.” See R, v. Creeveyy 1 M. 


& S. 273, n. Judgm., E. B, & E,, 
553. 

ig) Flint v. Pike, 4 B. & C. 484. 
See further as to the subject treated 
supra. Holt, N. P. C. 627, n. 

(h) Ante, p. 103. Thomas v. Chur- 
tony 2 B. & S. 475. 

{i) Hodgson v. Scarlett, 1 B. & 
Aid. 232, 240 ; S, C., Holt, N. P. C. 
621 ; and see the note, Id. 626 ; Need- 
ham V. Dowling, 15 L. J., C. P., 9 ; 
Brooke v. Montague, Cro. Jac. 90 ; 
Fair man v. Ives, 1 B. & Aid. 645 ; 
Doyle V. O' Doherty, Car. & M. 418 ; 
Mackay v. Ford, 5 H. & N. 792. 
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reason of the privilege, which is the advancement of public 
justice, does not apply. They may consequently be required 
to prove the truth of the imputations complained of (fc), or, 
at all events, to show that the publication contains a full and 
accurate account of the proceedings which it professes to 
report (1). In like manner, a member of either House of 
Parliament is privileged in there making reflections on indi- 
viduals ; but this privilege does not extend to him or to any 
other person in publishing the defamatory speech (m). Nor 
is the publication of matter defamatory of an individual 
privileged because the libel is contained in a fair report in a 
newspaper of what passed at a public meeting (n). 

An action will not lie against a person who in the course 
of a cause makes an afiidavit containing matter, scandalous, 
false, and malicious concerning the complainant (o). Nor 
will an action lie for defamatory words spoken in the course 
of litigation which are relevant to that litigation (p). 

Publication of a libel must be proved in order that an 
action for it may be sustainable. A libel may be ‘ published ’ 
in various ways, ex, gr.^ by reading it aloud (g), by selling it 
or distributing it gratis, by sending it by post or otherwise 
to any third person. A paper containing libellous matter 


(h) Per Bayley, J., Lewu v. Walter 
4B. & Aid. 613. 

(Z) Delegal v. Eighley, 3 Bing. N. 
C. 950. 

(m) R. V. Lord Ahingdon^ 1 Esp. 
226 ; R. V. Creevey, 1 M. & S. 273 ; 
n. ; Holt, N. P. C. 628. But queore, 
whether a publication by a member of 
the House of Commons of a report of 
his speech bon& fide addressed to his 
constituents would not be privileged ? — 
per Lord Campbell, C. J. , 7 E. & B. 
233. 

(n) Davison v. Duncan, 7 E. & B. 
229 ; Popham v. Pickhurn, 7 H. & N. 
891. 

(o) Henderson v. Broomhead, 4 H. 


6 N. 569, recognising Revis v. Smith, 
18 C. B. 126. 

(p) Per Erie, J., 4 H. & N. 577; 
per Jervis, C. J., and WUles, J., 18 
C. B. 141, 143. 

{q) Per Abbott, C. J., 4 B. & Aid. 
160. 

What is sufficient evidence of publi- 
cation ? Fryer v. Gather cole, 4 Exch. 
262 ; Cook v. Ward, 6 Bing. 409. 

The mode of proving the publicalioii 
of any libel contained in a newspaper is 
specially provided for by the stat. 6 & 

7 Will. 4, c. 76, S3. 6 , 8. See Duke of 
Bininswick v. Harmer, 19 L. J., Q. B. 
20 . 
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may, moreover, be published without any actual manifesta- 
tion of its contents, in like manner as an individual publishes 
an award without reading it to the parties who have sub- 
mitted to his arbitration, or a will without declaring its con- 
tents to those to whom he makes the publication. In the 
case of a libel, 'publication,’ it has been said (r), is nothing 
more than doing the last act for the accomplishment of the 
mischief intended by it.” The moment a man delivers a 
libel from his hands, and ceases to have control over it, 
there is an end of his locus poenitentiw; the injuria is com- 
plete, and the libeller may be called upon to answer for his 
act (s). 

The making of a libel known, then, to any individual other 
than the patty libelled, amounts indisputably in law to a 
publishing of the libel (t). Even the addressing to the wife 
a letter containing libellous matter reflecting on her hus- 
band, is a publication (u). And in an action for libel, it is 
no justification that the libellous matter was previously pub- 
lished by a third person, and that the defendant, at the time 
of his publication of it, disclosed the name of that person, 
and believed all the statements contained in the libel to 
be true {x). 

Assuming that on the trial of an action for libel proof has 
been duly given of the alleged libel, and of its publication, 
what,, it may be asked, are the respective functions of the 


(r) Per Best, J., R, v. Burdeit^ 4 
B. & Aid. 126 ; per Abbott^ C. J., Id. 
160. But see, per Bayley, J., Id. 

153. 

(s) Per Holroyd^ J., 4 B. k Aid. 
143, who observes, that “in 5 Rep. 
12^ a, it is laid down that a scandalous 
libel may be published traditione, when 
the libel or any copy of it is delivered 
over to scandalise the party. So that 
the mere delivering over or parting 
with the libel with that intent, is deemed 


a ‘publishing.' It is an uttering of the 
libel, and that 1 take to be the sense in 
which the word ‘ publishing’ is used in 
law. Though, in common parlance, that 
word may be confined in its meaning to 
making the contents known to the public, 
yet its meaning is not so limited in law,” 
See Griffiths v. Lew is ^ 7 Q. B. ol. 

{t) See preceding note. 

(u) Wenman v. Ash^ J.3 C. B. 836, 
(x) Tidmcm v. Ainslk^ 10 Exch. 63, 
and cases there cited. 
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judge and jury in regard to the matter before them ? The 
question whether libel or no libel is for the jury, unless a 
question of privileged communication arises ’’ (y)* 
however, long been the practice for the judge in such cases 
first to give a legal definition of the tort charged against the 
defendant, and then to leave it to the jury to say whether 
the facts necessary to constitute that offence are proved to 
their satisfaction. It is the judge s duty also to determine 
whether or not an alleged libel is capable of the meaning 
ascribed to it by an innuendo, though where he is satisfied of 
that it must be left to the jury to say whether the publica- 
tion in question has the meaning so ascribed to it (0), or was 
levelled at the plaintiff (a). 

We have already seen (b) that a publication without justi- 
fication or lawful excuse, which is calculated to injure the 
reputation of another, by exposing him to hatred, contempt, 
or ridicule, is a libel. Whether the particular publication 
which is the subject of inquiry is of that character, and would 
be likely to produce that effect, is a question upon which a 
jury is to exercise their judgment, and to pronounce their 
opinion as a question of fact. The judge, as a matter of 
advice to them, in deciding that question, may, indeed, 
give his own opinion as to the nature of the publication 
complained of, but is not bound to do so as a matter 
of law (c). 


{y) Per Williams^ J., Paris v. Levy, 
9 C. B., N. S., 352. 

( 2 ) Sturt V. Blagg, 10 Q. B. 906, 
908 ; S. (7., Id. 899 ; Barrett v. Long, 
3 H. L. Ca. 395 ; Babonneau v. Far- 
rell, 15 C. B. 360. ^ 

{a) Mery wether v. Turner, 7 C. B. 
251. See Le Fanu v. Malcolmson, 1 
H. L. Ca. 637 ; Griffiths v. Lewis, 7 
Q. B. 61. 

(5) Ante, p. 734. 

(c) Per jPotAjc, B., sjiA Alderson, B., 
Parmiter v. Coupland, 6 M. & W. 


]08, 109. See further as to the func- 
tions of Judge and jury in actions of 
libel, Fisher v. Clement, 10 B. & C. 
472 ; Empson v. Fairford, W. W. & 
n. 10 ; Reeves v. Templar, 2 Jur. 187 ; 
ILughes v. Reeves, 4 M. & W. 204 ; 
Scales V. Cheese, 10 M. & W. 48 8. 

Words uttered must be construed in 
the sense which hearers of common and 
reasonable understanding would ascribe 
to them, even though particular indi- 
viduals, better informed on the matter 
alluded to, might form a different 
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The declaration in an action for libel must, of course, suffi- 
ciently show upon the face of it, that a libel has been pub- 
lished by the defendant, otherwise the plaintiff may be 
nonsuited, or the judgment will, after verdict, be aiTested (d), 
A miscarriage, however, in framing the declaration for 
libel (e) is much less to be apprehended now than it for- 
merly was, owing to its shape having been materially sim- 
plified by the C. L. Proc. Act, 1852, the 61st section whereof 
renders unnecessary the introduction into it of prefatory 
averments setting foi*th the precedent facts connected with 
the expressions complained of as defamatory, and -in re- 
ference to which such expressions are alleged to have been 
used (/). 

The section above cited enacts, that a plaintiff suing for 
libel shall be at liberty to aver that the words or matter 
complained of were used in a defamatory sense, specifying 
such defamatory sense, without any prefatory averment to 
show how such words or matter were used in that sense, 
and such averment shall be put in issue by the denial of the 
alleged libel or slander ; and where the words or matter set 
forth, with or without the alleged meaning, show a cause of 
action, the declaration shall be sufficient.” 

The declaration in an action for slander is in this foimi (g) : 
— It alleges “ That the defendant falsely and maliciously 
spoke and published of the plaintiff the words following, that 
is to say ['he is a thief'].” The special damage, if any, 
should then be stated with such reasonable particularity as to 
give notice to the defendant of the peculiar injury complained 


judgment on the subject : HanJeinson 
V. BUby, 16 M. & W. 442, 445. See 
Baines v. Hartley^ 3 Exch. 200. 

(d) Hearne v. Stowell, 12 Ad. & E. 
719, 731*2. See Solomon v. Lawson^ 
8 Q. B. 823. 

(e) The remark supra applies also to 


a declaration for slander. 

(/) See the subject above alluded to 
fully explained, C. L. Com., 1st Rep., 
pp. 28-9 ; Hemmings v. OassoUj B. 
B. & E. 346. 

(g) C. L. Proc. Act, 1852 Sched. B., 
No. 32. 
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of ; for instance, ' whereby the plaintiff lost his situation as 
gamekeeper, in the employ of A/ 

The remarks heretofore made with respect to libel will 
be found generally applicable in regard to oral defamation. 
There is, however, this great distinction between the two 
actions, that from a libel damage is always implied by law, 
whereas some kinds of slander only are actionable without 
proof of special damage. In order to sustain an action for 
slander without proof of special damage, evidence must be 
given of some imputation on the plaintiff of a crime punish- 
able by law, or of the having some contagious disorder which 
may exclude from society, or the words complained of must 
be shown to have been spoken of the plaintiff with reference 
to his trade, office, or profession, and to have been calculated 
to injure him therein (h). What are such words, and what 
are not, it may often be difficult to determine (i). To say of 
a tradesman, '' if he docs not come and make terms with me, 
I will make a bankrupt of him and ruin him,” must neces- 
sarily be highly prejudicial to him in his business : such 
words- are in their nature defamatory, because, when used 
by the defendant, they necessarily imply that he has the 
power to carry his threat into execution {h). On the other 
hand, no action will lie, without averment and proof of actual 


{h) See, per Bayley, J., McGregor 
V. TJmaites^ 3 B. & C. 33 ; Note to 
J' Anson Y, Stuart, 2 Smith L. C., 5th 
ed., p. 63. 

{%) As to defamatory words falling 
under the 1st or 2nd of the three classes 
above specified, see Huchle v. Reynolds, 
7 C. B.,N. S., 114 HemingY. Power, 
10 M. & W. 664 ; Edsall v. Russell, 4 
M. & Gr. 1090 ; Curtis v. Curtis, 10 
Bing. 447 ; Slowman v. Dutton, Id. 
402 ; Tozer v. Mashford, 6 Exch. 539 ; 
Wadsworth v. Bentley, 23 L. J., Q. B., 
8; Helsham v. Blackwood, 11 C. B. 
Ill ; Bloodworth v. Gray, 7 M. & Gr. 


334. As to defamatory words falling 
within the 3rd of these classes, see 
Southee v. Denny, 1 Exch. 196, and 
cases infra. 

Quaere, whether the woid “black- 
leg” is actionable without special 
damage : Barnett v. Allen, 8 H. & N. 
376. See Homer v. Taunton, 5 H. & 
N. 661. 

(^) Brown v. Smith, 13 C. B. 696. 
See Rolin v. Steward, 14 C. B. 603; 
Bellamy v. Burch, 16 M. & W. 690 ; 
Griffiths Y. Lewis, 7 Q. B. 61 ; Robin- 
son v. Marchant, 7 Q. B, 918. 
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damage, for verbally imputing incontinence to a clergyman, 
unless he is beneficed or holds some clerical office or employ- 
ment of temporal profit (Z). Though any disparaging words 
spoken of another without legal justification are actionable, 
if productive of special damage (m) flowing naturally from 
the slander {n\ And words, written or oral, which falsely 
depreciate the value of chattel property may also be made 
the subject of an action, provided special damage ensue from 
them (o). The distinction between a libel or slander on a 
person in the way of his trade, which is actionable, as we 
have already seen, without proof of special damage, and 
words injuriously reflecting on the quality of his wares and 
merchandize, is sometimes rather fine (p). 

There is one rather peculiar kind of slander — viz., slander 
of title to land or other realty — which, in concluding the 
present Chapter, may conveniently be noticed. Slander of 
title signifies a statement of something tending to cut down 
the extent of title to some estate vested in the plaintiff ; and 
this is actionable only when it is false and malicious, i.e., done 
with intent to injure the plaintiff. Suppose, for instance, that 
one having an infirm title to property is about to sell it, or to 
make it the Subject of a settlement, and that another, moved 
by spite and malice, discloses what he believes to be a defect 
in the title, which information afterwards turns out to be 


(Z) Gallwey v. Marshall, 9 Exch. 
294 (citiDg Hopwood v. Thorn, 8 C. 
B. 293, and other cases) ; see P ember' 
ton V. Colls, 10 Q. B. 461. 

(m) See Wilhy v. Elston, 8 C. B. 
142 ; Dixon v. Smith, 5 II. & N. 450 ; 
Evans v. Harries, 1 H. & N. 251 ; 
Bateman y. Lyall, 7 C. B., N. S., 638; 
James v. Brook, 16 L. J., Q. B., 17. 

(n) Allsap V. Allsop, 6 H. & N. 534 ; 
approTed in Lynch v. Knight, 9 H. L. 
Ca. 577, 692; per Martin, B., Dixon 
V. Smith, supra ; TunnicUffe v. Moss, 


3 Car. & K. 83 ; ante, p. 93. 

In Parkins v. Scott, 1 H. & C. 163. 
Held that slanderous words not action- 
able per se would not become so by 
reason of damage resulting from an un- 
authorised repetition of such words by 
a third person : Dixon v. Smith, supra. 

(o) See Cooke on Defamation, p. 20. 
As to the action for scandalum magna- 
tum. Id. pp. 26-27. 

(/>) Evans v. Harlow, 5 Q, B. 624 ; 
Ingram v. Lawson, 6 Bing. N. C. 212. 
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untrue ; suppose, further, that damage thence results to the 
proposed vendor ; in such case an action will lie at suit of this 
latter party, the statement being false and malicious, and 
injurious to him ; but under the circumstances just supposed, 
both the falsehood of the statement made and express malice 
on the part of the defendant must be shown, or there will be 
no case for the jury {q). 


(q) Pater v. Baker ^ 3 C. 13. 831 ; 
Brook V. Rawl^ 4 Exch. 521. See 
Rogers v. Macnamara^ 14 C. B. 27 ; 
and cases cited, 2 Selw. N. P., 12th 
ed., p. 1258 ; Bignell v. Buzzard, 3 
H. & N. 217, where Channell, B , re- 
maiks, “In slander the plaintiff may 
rely on proof of special damage. In 


libel special damage has no existence as 
a ground of action. This is an inter* 
mediate case — it is not slander of title ; 
but may there not be a case of libel of 
title ?” See, also, Cai'r v. DackeU, 5 
H & N. 783 ; Young v. Maci'ae, 3 B. 
& S. 264, 269. 
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CHAPTER III. 

TORTS TO PROPERTY. 

Having in the preceding Chapter treated of Toi’tvS to the 
Person and Reputation, I now propose to take a brief and 
elementary view of the ordinary civil Wrongs which may be 
done to Property, Real or Personal. In carrying out this 
plan, I shall have, more particularly, to examine the nature 
of the remedy allowed by law for the recovery of land — for 
enforcing compensation in damages for an injury direct or 
consequential done to it — for recovering chattel property 
tortiously withheld from its owner — for compelling pecuniary 
satisfaction for its forcible abstraction, or in respect of an 
injury caused to it. Before inquiring as to the subjects here 
specified, it may be well to remind the reader that the several 
rules and principles of law, which will now for awhile engage 
our attention, concern — and have been fashioned to protect 
— that absolute right, which, as Blackstone (a) tells us, is 
inherent in every Englishman — the right of property ; con- 
sisting in the free use, enjoyment, and disposal of all his 
acquisitions, without any control or diminution, save only by 
the laws of the land/’ Whatever may be the origin of private 
property, the modifications to which it is subjected and the 
method of conserving it in the present owner or of transfer- 
ring it from man to man, are entirely derived from social 
exigencies (b), and are scrupulously regulated by our law, 
which is extremely watchful in ascertaining and protecting 
the rights in question. 


(a) 1 Com. p. 138. 


(6) Id. ibid. 
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From Magna Charta downwards, not merely the land and 
freehold of the subject, but his goods and chattels, have in 
innumerable instances been jealously guarded by enactment ; 
and, although there are cases in which pro salute populi the 
rights of property are violated or infringed, such invasion of 
them is never, without due caution and inquiry, tolerated or 
sanctioned ; and, even when this is permitted, full compen- 
sation is invariably granted to or made enforceable at suit of 
the individual aggiieved ; the principle of our law being to 
give to him, either out of the public purse or from some 
private source, an indemnification and equivalent for the 
injury sustained. 

Save, however, in extreme or urgent cases, such as have 
been just adverted to, the words of Sir E. Coke (c), in his 
commentary on our celebrated statute, still hold true, — ^that 
every subject, for injury done to him in goods, in lands, in 
person, by any other subject (be he ecclesiastical or temporal), 
may take his remedy by the course of the law, and have 
justice and right for the injury done to him — freely with- 
out sale — fully without any denial — and speedily without 
delay." 


Sect. I . — Torts to Real Property. 

Of ordinary injuries or torts to real property, that which 
may here with propriety first be noticed, is constituted by the 
wrongful detention or withholding of land {d) from its lawful 
owner, by possession and occupancy adverse to his rights. For 
this injury the remedy is by ejectment, which is the specific 
form of action prescribed by our law for recovering the pos- 
session of land, and lies at suit of the claimant against the 
wrongful occupier of it. 

Ejectment is brought rather with a view to recovering the 

(c) 2 Inst. 55. will it lie ? are fully treated in Selw. 

(d) The questions, — by whom may N. 12th ed., tit. “ ESeotment, ” ss. 
an ejectment be brought ? and for what 2 and 3. 


Ejectmont. 
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possession of land than in assertion of a title to it which shall 
be altogether indefeasible. If A. claims land of which B. is 
in possession, B. is in law to be considered as owner of the 
land until the contrary be proved. So that A will necessarily 
have to recover possession, if at all, by the strength of his 
own, and not by the weakness of B.’s title (e). Should A. 
succeed in doing so, and should it happen that B. or any 
other person afterwards becomes clothed with a better title 
than A., a second action may be brought, and A. may be 
ejected from the land. Hence Lord Mansfield takes occa- 
sion (/) to observe, that '' in truth and substance a judg- 
ment in ejectment is a recovery of the j)Ossession (not of the 
seisin or freehold) without prejudice to the right, as it may 
afterwards appear even between the parties.” He, then, who 
recovers in ejectment can only be possessed according to the 
right which he has. If he has a freehold interest in the 
land, he is in as a freeholder. If he has a chattel interest, 
he is in as a teimor. If he has no title at all, he is in as a 
trespasser, and will be liable to account to the true owner for 
the profits of the land (/). There is, indeed, a cogent reason 
why a judgment in ejectment cannot, even as between the 
same parties, be deemed conclusive evidence, for a person 
may have a title to the possession of land at one time and 
not at another. 

The remarks of Lord Mansfisld, in Taylor v. Horde, with 
reference to the effect and legal operation of the judgment 
in ejectment, seems still generally applicable, inasmuch as 
the 207th section of the C. L. Proc. Act, 1852, expressly* 
declares that the effect of a judgment in ejectment under 
that Act shall be the same as that of a judgment in the 
action of ejectment heretofore used.” It is observable too 
that, as under the improved mode of procedure in ejectment 

{e) Per Lee, C. J., Martm v. (f) Taylor d Atkyne ▼. Horde, 1 
Sirachan, 5 T. E. 110 n. Barr. 114. 
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there are no pleadings in that action (gr), a judgment in 
ejectment, even where founded upon the same title and 
between the same parties, cannot be pleaded by way of 
estoppel to a second action (h) : but still it seems clear on 
the authorities that such a judgment would, as between the 
same parties, be evidence, though not conclusive, on behalf 
of the party who obtained a verdict on the first trial (i). 

Ejectment, then, depends mainly upon title, and this is 
ordinarily expressed by saying that it is “the action by 
which a person having a right of entry into land recovers its 
possession” (/c). This remark, indeed, holds true, whether 
the relation of landlord and tenant exists or not between the 
litigating parties. Where this relation does not exist, the 
plaintiff in ejectment must show in himself a good and 
suflScient legal title to the land claimed. So that, if the 
occupant can answer the case set up on the part of the 
claimant by showing the real title to be in another, that will 
suffice for his defence {1). Keasonable presumption, however, 
will be admitted in favour of a title — for instance, if the 
plaintiff claims as heir at law of A., it will be sufficient for 
him to prove that A. was in possession ; and that the plaintiff 
is his heir ; for it shall be intended primd facie that A. was 
seised in fee until the contrary appear (ni). 

Where the relation of landlord and tenant exists between 
the claimant of land and the party in possession it will not 


(g) C. L. Proc. Act, 1852, ». 178, 
which ‘‘puts an end to declarations in 
ejectment. In sweeping away the de- 
claration and notice, there cannot be a 
doubt that it also sweeps away all 
pleadings:” per Maute^ J.j 16 C. B. 
836. 

(A) “Where a man has an opportu- 
nity of pleading the estoppel and does 
not plead it, he is bound ; but not 
where he cannot plead it as in eject- 
pnent:** per Maule, J., 16 C. B. 489. 
(i) Per Lord Abtnger^ 0. B., and 


ParJcCj B., Doe d. Strode t. Seatm^ 2 
Cr. M. & R. 728. See Aelin v. Par- 
hirif 2 Burr. 665 ; Doe t. WeUemanf 
2 Bxch. 868 ; Doe ▼. Huddart, 2 Cr. 
M. & R. 316 ; per Jervu, C. J., Wil- 
kinson V. ATtVdy, 16 C. B. 489, 443 ; 
Doe d. Brayne v. Bather ^ 12 Q. B. 
941 ; Litchfield y. Readyf 5 Exch. 
989. 

(A) 0. L. Com., 1st Rep , p. 54. 

(1) Adams Pyectm., 4th ed., p. 28. 
(w) Id. p. 240. 
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be necessary for the landlord claiming the land to prove his 
title to it, by virtue of the well-known rule, that a tenant 
shall not be allowed to dispute his landlord’s title, i.e., shall 
not be permitted to dispute the original right of him by 
whom he has himself been admitted into possession. If B. 
claiming under A. lets land to C. for a year and dies, and A. 
afterwards brings ejectment against C., C. may in some cases 
be estopped from disputing A’s title paramount to the 
land (n). A tenant, however, may show that his landlord’s 
title has ceased and determined subsequently to his own 
entry into the land and attornment to the plaintiff. And, 
in a word, as between landlord and tenant the right to main- 
tain ejectment will depend upon this question, whether the 
landlord or the tenant was at the particular date specified in 
the declaration entitled to the possession of the land for 
which the action was brought — a question which will usually 
have to be determined by reference to the terms of the 
demise, or to the covenants and conditions (if any) contained 
in the lease between the parties. 

A landlord, then, suing his tenant in ejectment will in 
general merely be required to prove the circumstances under 
which the defendant or the party under whom he holds was 
admitted into possession, and, further, to show that his right 
to the possession has ceased (o). Where the party in occu- 
pation of land holds under a lease, his right to the possession 
may determine by mere efflux of time, or by any act on his 
paii working a forfeiture of the lease (p) — any act, for in- 
stance, by which he disaffirms or impugns the title of his 


(n) JBarwick v. Tkompsorij 7 T. R. 

488. 

(o) Adams on Ejectment, 4th ed., p. 
232. Where indeed the privity is not 
between the immediate parties to the 
action, the claimant will also have to 
prove his derivative title from the party 
by whom the defendant was originally 


admitted into possession : Id. ibid. 

(p) As to forfeiture and waiver of 
forfeiture, see Croft v. Lumley, 5 E. & 
B. 648 ; S. a, 6 H. L. Ca. *672 ; per 
Crowder^ J., Dendy v. Nichollf 4 0. 
B., N. S., 379 ; Price v. Worvjoodf 4 
H. & N. 512. 
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lessor ; for to affect to hold under a lease and at the same 
time to deny the interest or estate out of which the lease 
was granted, would be manifestly inconsistent and in direct 
violation of that elementary rule which forbids a man to 
blow hot and cold ” with reference to the same transaction 
— to insist at different times on the truth of each of two 
conflicting allegations, according to the promptings of his 
private interest (q). 

But besides forfeiture by disaffinnance of the landlord’s 
title, the term may become forfeited in pursuance of the 
express wording of the lease, that is, of some express cove- 
nant or condition inserted therein (r). ‘‘The general prin- 
ciple,” says Ashhurst, J., in Roe v. Galliers (s), “ is clear, that 
the landlord having the jus disponendi may annex whatever 
conditions he pleases to his grant, provided they be not 
illegal or unreasonable he may, therefore, provide that he 
shall have a right of re-entry upon the demised premises on 
non-payment of rent, or on non-performance of the covenants 
contained in the lease, and some such proviso is accordingly 
inserted in every lease, whether it be of a dwelling-house or 
other building, of a farm or of land generally. 

Further, a lease for years may be determined by can- 
cellation of the instrument of demise, by surrender of the 
term, or by its becoming merged in the fee, or by notice to 
quit given in conformity with the provisions of the lease (Q. 
Whilst a tenancy from year to year, also, may be deteiTnined 
by either party giving to the other of them a due notice to 
quit {u). And, lastly, in some cases a tenancy may be deter- 
mined by the death of either of the contracting parties {y). 

It will be convenient here to observe, that the C. L. Proc. 


(?) Max., 4th ed., p. 169. (u) Id. ibid. As to the mode of de- 

(r) See 23 k 24 Viet. c. 126, ss. 1, 2, termining a tenancy at will, see Dot d. 
(«) 2 T. R. 187. Davitt v. Thomas^ 6 Exch. 854, 868. 

(t) As to which, generally, see Selw. (v) Woodf. L. & T., 8th ed., p. 813. 
. P., 12th ed., Tol. 2, pp. 707 et seq. 
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Act, 1852, contains various important provisions having re- 
ference to the proceedings in ejectment by a landlord against 
his tenant for non-payment of rent (s. 210), or for holding 
over ’after expiration of the term, or determination of the 
tenancy by notice to quit (s. 213) (x). 

The practice in ejectment is now regulated by various 
sections (ss. 168 — 221) of the Act just cited. Under its pro- 
visions the action commences, not as formerly by service of 
the declaration (y), but by a wi'it — directed to the persons in 
possession of the premises sought to be recovered by name, 
and generally to all persons intitled to defend the posses- 
sion of the propei-ty claimed, — which is, moreover, required 
to be described with reasonable ceiiainty in the writ. 

The writ of ejectment (z) commands the parties to whom it 
is directed, or such of them as deny the alleged title of the 
claimant, within a certain period, viz., sixteen days, after 
service of the writ to appear in Court, to defend either for 
the whole or for imH of the premises in question ; the writ 
further notifies to the defendant (if there be only one), that in 
default of putting in an appearance judgment may be signed, 
and he turned out of possession. The writ in ejectment 
must, like an ordinary writ of summons, be indorsed with 
the address of the attorney issuing it, or (if it were issued 
by the plaintiff in person) of the plaintiff It remains in 
force for three calendar months, and must be served ‘‘ in 
the same manner as an ejectment has heretofore been 
served, or in such manner as the Court or a judge shall 
order"’ (a). 

In the case of what is called a ' vacant posse^aion! i.e., 
where the premises sought to be recovered are wholly de- 

(x) 111 regard to proceedings in eject- Law Commissioners at pp. 64-66 of 
roent \y landlord against tenant, see their First Report. 

also sect. 217 of the Act above specified. (z) See the form of this writ^ C, L. 

(y) A concise statement of the mode Proc. Act, 1862, Sched. B., No. 18. 

in which an ejectment was formerly (a) See 2 Selw. N. P., 12th ed., p. 
coiidncted, is given by the Common 728. 
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serted and void, a peculiar mode of service of the writ of 
ejectment is prescribed by s. 170 of the C. L. Proc. Act, 1852, 
viz.y '' by posting a copy thereof upon the door of the 
dwelling-house or other conspicuous part of the property in 
question. Even where there is no tenant actually upon the 
premises a distinction must be taken between cases, where 
the tenant has actually abandoned the possession, and cases 
where, although he has discontinued to occupy the premises, 
he still retains the virtual possession of them (6), as by 
leaving property upon them or otherwise. In the former 
only of the two cases just specified must the claimant pro- 
ceed as upon a vacant possession, whilst in the latter he will 
be required to effect service of the writ in such manner as he 
may be able (c). 

In general, service of the writ in ejectment must be upon 
the person in possession of the premises — should he, how- 
ever, hold as tenant merely for some third party, reference 
will have to bo made to the 209th section of the C. L. Proc. 
Act, 1852, which directs that every tenant to whom any 
writ in ejectment shall be delivered, or to whose knowledge 
it shall come, shall forthwith give notice thereof to his land- 
lord, or his bailiff' or receiver, under penalty of forfeiting the 
value of three years’ improved or rack-rent of the premises 
demised or holden in the possession of such tenant to the 
person of whom he holds, to be recovered by action in any 
Court of common law having jurisdiction for the amount.” 
When notice has been thus given to his landlord by the 
tenant in possession, the former will, under the 172nd sec- 
tion of the Act, by leave of the Court or a judge, be allowed 
to appear and defend, on filing an affidavit, showing that he 
is in possession of the land in question, either by himself 
or his tenant (cZ), and by section 173, he will, on entering 

p) Woodf. n & T., 8th ed., p. 836. (d) Under the section here specified 

d. Lord DaHi^ton v. Cock, it is enough if a primi facie ease be 

' ® »Hown by affidavit, stating that the ap- 
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an appearance, be required to state expressly that, '' he 
appears as landlord,'’ in which case he will be at liberty to 
set up any defence which a landlord appearing in an 
action of ejectment has heretofore been allowed to set up, 
and no other ” (e). 

If, after appearance entered in an action of ejectment, the 
claimant, without going to trial, suffer the time allowed for 
so doing by the practice of the Court in ordinary cases after 
issue joined to elapse, the defendant in ejectment may give 
twenty days’ notice to the claimant to proceed to trial at the 
sittings or assizes next after the expiration of the notice, and 
if the claimant neglects to proceed to trial in pursuance 
thereof, and the time for going to trial shall not be extended 
by the Court or a Judge, the defendant may sign judgment 
and recover the costs of his defence (s. 202). 

Again, assuming that the tenant in possession does not 
allow judgment to go against him by default, but appears to 
the action within the time appointed (s. 171), this peculiarity 
presents itself, that there are no written pleadings in eject- 
ment, the 178th section of the recent statute (/) expressly 
providing that, “ in case an appearance shall be entered, an 
issue may at once be made up irifhont any pleadings {g) ; 
particulars of the claim and defence, if any, being annexed to 
the record by the claimant (A). The trial upon the issue 
raised between the parties will then take place in the same 
manner as in other actions (s. 180) ; and the question to be 


plicant is in possession by himself or 
his tenant . Croft r. Lumley^ 4 E. & 
B. 608; S. a, 6 H. L. Ca, 672 ; 
Bailer v. Meredith, 11 Exch. 85. 

By sect. 176 of the Act, the Court 
or a Judge has power to strike out or 
confine appearances and defences set up 
by persons not in xiossession by them- 
selres or their tenants.’* 

(e) The nature of the defence which a 
landlord could, prior to the C. L. Proe. 


Act, 1852, set up in an action of eject- 
ment, is shortly stated in Wise’s Ed. of 
the Act, pp. 184-5. 

{/) See also Adams S^jeotm., 4th 
ed., pp. 227, 231. 

(//) But by ** consent of the parties, 
and by leave of a Judge, a special case 
may be stated, aooording to the practice 
heretofore used” (s. 179). 

(A) Sect. 180 . 
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tried and decided between the claimant of the land and the 
defendant will be whether the statement in the writ of the 
title of the claimant is true or false, and, if true,'' and there 
be several claimants, “ then which of the claimants is entitled, 
and whether to the whole or part, and if to part, then to 
which part of the properiy in question ’' (s. 180). 

As there is no plea (save to the jurisdiction) in ejectment, 
it follows that an equitable defence under the C. L. Proc. 
Act, 1854, s. 83, is not pleadable in such action {i). 

Without attempting to go minutely through even the more 
important of those sections of the first C. L. Proc. Act which 
regulate the practice in ejectment, I may remark, that they 
seem to offer every necessary facility to any one in posses- 
sion of land actually or constructively to come in to defend 
his possession, and to contest the title to be put forward 
at the trial by the plaintiff. This he may do either alto- 
gether, or as regards a part only of the premises mentioned 
in the writ (s. 174), and the issue will be restricted accor- 
dingly. 

If at the trial the defendant appears, and the claimant 
does not appear, the claimant will be nonsuited — if the 
claimant appears, and the defendant does not appear, the 
claimant will be entitled to recover without any proof of his 
title (s. 183). Further, if the title of the claimant shall 
appear to have existed as alleged in the writ, and at the 
time of service thereof, but it shall also appear to have ex- 
pired before the time of trial, the claimant will notwith- 
standing be entitled to a verdict according to the fact that 
he was so entitled at the time of bringing the action and 
serving the writ, and to a judgment for his costs of suit (s. 
181). If the jury find for the claimant, judgment may then 
be signed (s. 185), and execution may issue for recovery of 
possession of the property, or such part thereof as the jury 


(t) Neav€ T. Avtry, 16 C, B. 328. 
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shall find the claimant entitled to, and for costs of the 
suit (k). It is, moreover, important to remark, that where 
ejectment is brought by a landlord against his tenant after a 
forfeiture or otherwise, the claimant will at the trial be per- 
mitted (after it has been shown that the defendant was served 
with notice of trial, and after proof by the plaintiff of his 
right to recover possession of the whole, or of any part of the 
demised premises) to go into evidence of the mesne profits 
received down to the time of the verdict, and may rpcover 
damages in respect thereof (s. 214) {!). In cases not arising 
between landlord and tenant, however, after judgment has 
been obtained in ejectment for the premises which formed 
the subject of the action, a separate action of trespass for 
mesne profits is necessarj" in order to recover damages from 
the occupant in respect of so much as may have been received 
by him during the period of his wrongful occupancy (m). I 
may add, that in such action, from A si in v. Parkin (n) 
dowm to Doe v. Wrujht (o), it has been ludd that a judgment 
by default in an action of ejectment, followed by a writ of 
possession, e\en though not pleaded, is evidence of the title 
and possession of the plaintiff as against the tenant in pos- 
session, from the day of the demise laid, or from the date of 
the title stated in the declaration ; and on the authority of 
the last-mentioned case, it is now well settled, that if pro- 
perly pleaded it is an estoppel (/>). It should, perhaps, fur- 


(Jc) On the other band, if the verdict 
be for the defendant, judgment may be 
signed and execution issue for costs 
against the claimant (s. ISC). 

In ejectment the Court has power 
to order the plaintiflTs costs to be paid 
l^tbe party really conducting the de- 
fence, albeit a stranger to the record, 
U Ti d claiming no interest in the pro- 
perty : Huichin$<m v. Grunwoody 4 E. 

E* 324« 

(/) See SmUh r. Tat, 9 Bxdi. 807. 


(m) As U) the action for mesne pro 
fits, see Woodf. L. k T., 8th ed., pp. 
750, 820, 857. 

(n) 2 Burr. 665. 

(o) 10 Ad. & K. 703. 

(p) Per Jerxig, C. J., Wilhinson v. 
Kirhy^ 15 C. B. 448 ; and tee Matthew 
V. Osftome, 13 C. B. 919 ; per Parke, 
B., Doe d. HeUyer v. King, 6 Kxch. 
794 ; and in LUcttfleld v. Ready, 6 
Each. 945. 
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ther be noticed, that, with a view to preventing vexations 
litigation (?), sect. 93 of the C. L. Proc. Act, 1854, provides 
that the claimant in a second ejectment, brought for the 
same premises against the same defendant, may by the 
Court or a Judge be ordered to give security for costs, 
with a stay of proceedings until such security shall have 
been given. 

Trespass to realty, which, in the next place, demands our 
attention, differs materially from ejectment in two respects : 
Ist, Ejectment is founded upon titles whereas trespass is 
founded upon possession (r) ; 2ndly, In ejectment, the spe- 
cific possession of land may be recovered by virtue of the 
writ of Hab, fac. poss. (s), and through the medium of the 
sheriff ; whereas in trespass an award of damages only can 
be obtained, by the intervention of a jury, as compensation 
for the injury inflicted on the plaintiflf by the toitious act of 
the defendant (t). 

Trespass to realty consists in a wrongful and unwarrant- 
able entry upon the soil or land (u) of another which the law 
entitles a trespass by ^ breaking his close these words being 
derived from the form of the writ of trespass anciently in 
force commanding the defendant to show cause quare 
clausum querentis fregit{x). The true meaning and sig- 
nificance of this word “ clausum is thus clearly explained 
by Blackstone (y) : Every man's land,’* he says, “ is in the 

(g) See Doe d. Brayne v, BaihcVy (u) As to the legal signification of the 
12 Q. B. 941 ; Morgan v. NichoiU^ 3 word ‘‘land,’* see Leg. Max., 4th ed., 
H. & N. 216. pp, 382, 385 ; post, p. 781. 

(r) Per Lord Kenyon, C. J., Ch'aham (jc) The statutory form of declaration 
V. Peat, 1 East, 243, 246 ; Dams v. in trespass to land is, “that the de- 
DanJat, 3 Exch. 485, 437 ; Let v. fendant broke and entered oertain land 

Stevemon, E. B. & E. 612. of the plaintiflF, called'* “and 

(a) The form of which is given in [depastured the same with cattle] : ** 

Reg. Pr. Hil. T., 1863, Sched. Nos. 0. L. Proc. Act, 1854, Sched, B., No. 

23, 24. 25. 

(e) Selw. N. P., 12tb ed., voL 2, (y) 3 Com. pp. 209, 210. 

pp. 758, 1326. 
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eye of the law enclosed and set apart from his neighbour s, 
and that, either by a visible and material fence, as one field 
is divided from another by a hedge, or by an ideal invisible 
boundary existing only in the contemplation of law, as when 
one man’s land adjoins to another’s in the same field.” Any 
entry upon, or breach of, a man’s close if unauthorised by 
him, and unjustified by law (z), carries necessarily along 
with it some damage or other (a). So that proof of the 
alleged trespass will, without any proof of damage sustained, 
entitle the plaintiff to a verdict ; and the reason of this has 
been well explained (b) as follows : For the vindication of 
every right there is a remedy : when, therefore, there has 
been a violation of a right, the person injured is entitled to 
an action, and, consequently, to at least nominal damages. 
Such damages being given in order to vindicate the right 
which has been invaded, and such further or special damages 
being awarded as may be proper to remunerate and compensate 
the plaintiff for any specific damage which he has sustained. 
It is on this principle that a person may support an action 
of trespass for an unauthorised entry on his land, although he 
show no actual specific damage to have thereby accrued to 
him ; nay, even though the defendant show that the act in 
question was positively beneficial to the plaintiff (c). 

The action of trespass, qu, cl. fr. is founded upon actual 
possession by the plaintiff, possession by himself, or by 
his servant (d) or agent, of the locus i n quo. Should he be 
out of possession, as, if he has demised it to another, trespass 
for an entry upon such land will clearly not lie at his suit, 


(z) Liforcfs case, 11 Rep. 52 a; 
Randall v. Stevens, 23 L. J., Q. B., 
68; Keyst v. Powell, 2 E. & B. 132. 
See Holmes v. Newlands, 11 Ad. k B. 

; Knapp v. London, Chatham and 
iW K a, 2 H. & C. 212. 

(a) Per liord Ca/mden, Entick t. 


Carrington, 19 How. 8t. Tr. 1066; 
ante, p[J. 88, 643, 

(b) Sedgw. Dams., 2nd ed., p. 183. 

(c) Id. ibid. 

(d) See Mayhew t. Suttle^ 4 B. & B. 
347. 
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the tenant in possession being here the party aggrieved, and 
being therefore entitled to complain by action at law. 

Possession, then, is necessary to the maintenance of tres- 
pass, qvi. cl. fr., and the party in possession will make out a 
primd facie case sufficient to entitle him to a verdict by 
proof of such possession in himself, and of entry by the 
defendant. This is, of course, equivalent to saying that 
entry upon the land of another is facie tortious so as 

to cast upon the defendant the necessity of showing title in 
himself or some third person, and proving authority from 
that person to enter upon tiie land in question {e). 

The doctrine just stated, though manifestly founded in 
common sense and convenience, may sometimes lead to rather 
singular results. As soon as a person entitled to the posses- 
sion of land peaceably enters upon it in the assertion of that 
title, the law immediately vests the actual possession in him 
who has so entered. If,'’ says Maule, J. (/), there are 
two persons in a field, each asserting that the field is his, and 
each doing some act in the assertion of the right of posses- 
sion, and if the question is, which of those two is in actual 
possession ? I answer, the person who has the title is in 
actual possession, and the other person is a trespasser (y). 
They differ in no other respects.” It cannot, indeed, be said 
that in the case here supposed there is a joint possession, or 
a possession by the two as tenants in common. It cannot be 


(c) Per Wigktman, J., Jones v. 
Chapman, 2 Exch. 816 (where the 
effect of the plea of “nob possessed” 
is explained j as to which see also, per 
Jei^is, C. J., Wilkinson v. Kirby, 16 
C. B. 443 ; Slocombe v. Lyall, 6 Exch. 
119) ; Judgm,, Hayling v. Okty, 8 
Exch. 645. 

(/) Jones V. Chapman, 2 Exch. 
821 \ cited per Parke^ B., 5 Exch. 
947. 

(gr) Hence a person wrongfallj hold- 


ing possession of land cannot treat the 
rightful owner who enters on the land 
as a trespasser, for the party entitled 
to the land acquires by entry the lawful 
possession of it, so that he may main- 
tain trespass against any person who, 
being in possession at the time of his 
entry, wrongfully continues upon the 
land ; per Bayley, J., BrUcker t. 
BtUcher, 7 B. & 0. 402 (citing TViwa- 
ton ▼. Oostor, 7 T. R. 431) ; Beg t. 
Afoor^ase, 6 Bing. N. C. 52. 
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denied that one is in possession and the other a trespasser ; 
which is the trespasser must be determined by the fact of 
title. Aud although both are apparently in actual posses- 
sion, yet the question which of them really is so will depend 
upon this rule — that the law makes the possession under 
such circumstances follow the title (A). The example thus 
put by Mr. Justice Maule seems specially well adapted to 
illustrate the elementary rule before adverted to, viz., that 
the possession of land will suffice to sustain an action of 
trespass, qu. cl. fr., against one who tortiously enters upon 
it (i). 

In further illustration of the rule just stated, let us sup- 
pose that land is held by A. under B. who is tenant for life, 
that B. dies, and that A. subsequently to his death being out 
of actual possession does no act indicating an intention to 
continue his possession of the premises — As if A. is tenant 
of a field, which becoming flooded during the winter is not 
subsequently thereto and after the death of the tenant for 
life (A's landlord) reoccupied by him — In such a case the 
tenancy would, in fact, have been determined by the death 
of the tenant for life, and therefore an action of trespass 
would not be maintainable at suit of A. (k). Nor will tres- 
pass Lie against the occupier of land at suit of a mortgagee 
who has never been in actual possession, or been seised 
the land, and has not obtained a judgment in ejectment 
its recovery (Z). And before entry neither can a freeholdei \ja) 
nor the customary heir of a copyhold tenement {n) maintain 
trespass for an unlawful entry upon his land. 


(A) 2 Exch. 821. 

(t) See also, per Bolroyd, J., Har- 
per T. CharUnoortk, 4 B. & C. ; 
Jodgm., Ryam. t. Clark, 14 Q. B. 71 ; 
Dytfm ▼. CoUick, 5 h. k Aid. 600 ; 
and caaes cited Broom’s Prac., rol. 1, 
p. 587 (A). 

(A) Brown t. Notley, 8 Exch. 219 ; 
SmUk ▼. MiUc$, 1 T. £. 475. 


il) Turner y. Cameron's CoaUbrook 
Steam Coal Co,, 5 Exch. 982 ; Litch- 
field y. Ready, Id. 989 ; Wheder y. 
Monlefiore, 2 B. 188 (explained in 
the judgment, Doe d. Partley r. Day, 
2 Q. B, 155). 

(m) 8 Bla. Com. 210, citing 2 Boll. 
Abr. 558. 

(n) Barnett r. Earl of GuUdford, 
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maaner which has been first suggested, and the jury negative 
actual damage, the defendant will be entitled to a verdict {u). 
The following hypothetical state of facts may serve to illus- 
trate this part of the subject : A. is tenant in possession of an 
^srtate under a lease — through this estate runs a public road, 
which is stopped up by B. (the defendant) — in consequence 
whereof A sustains some special and peculiar damage, which 
will entitle him to an action against B. In this case, how- 
ever, C., the landlord, who is out of possession, is in nowise 
damnified by his tenant’s being prevented from enjoying his 
estate in so ample a manner as he might otherwise have 
done, and he (the landlord) will not be entitled to redress, in 
the absence of proof of damage to his reversion. That such 
damage might under the circumstances here supposed really 
ensue, or be reasonably presumable, is extremely probable ; 
for if an obstniction of a public road appeared from its con- 
struction to 1)0 of a permanent nature, or professed, either 
by notice affixed, or in any other way, to deny the public 
right, thus leading to an opinion that no road was there, 
the value of the estate might be lowered in public estimation, 
and pecuniary loss might follow, for which an action would 
lie (x). 

In Simyson v. Savage {y), where cases upon this subject 
are collected and reviewed, the Court lay dovm this proposi- 
tion, that since, in order to give a reversioner a right of action 
for consequential damage, ** there must be some injury done 
to the inheritance, the necessity is involved of the injury 
being of a permanent character,” not necessarily in the sense 
of lasting many years, but of its enuring aij an injury to tlie 
reversion (z). A declaration by a reversioner stated that the 

(u) Dobson V. Blackmore, 9 B. Hampton Ji. a, 1 H. & N. 34 ; DeU v, 

991 ; Jadison v. Pesked, 1 M. & S, Midlajid R, a, 10 C. B., N. S., 287. 

As to the measure of damages in case 
(w) Judgm., 9 Q. B. 1004. for injury to U»e reversion, see 

(y) 1 C. B., N. S., 847 ; Mumford kill v. Reed, 18 a B. 690. 

(ktford, Worcester, and Woher^ {z) Metropolitan Ass. v. Petek, 5 
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plaintiff was entitled to a right of way for his tenants over a 
certain close of the defendant, and charged that the defen- 
dant wrongfully shut and kept fastened a certain gate 
standing across it, and so obstructed the way in question, 
and that by means of the premises the plaintiff was injured 
in his reversionary estate ; a verdict having been found for 
the plaintiff, a motion was made on behalf of the defendant 
to arrest the judgment on this groiiiul, that the obstruction 
complained of was not shown to 1 k‘ an injury of a permanent 
nature so as to affect the reversion ; but the Court of Com- 
mon Pleas, liolding that it naiyld l)e injurious to it, discharged 
the rule {a). 

Without entering further upon the subject liere mooted, 
we may conclude that where there is a direct injury to land, 
and also a consequential damage caused to it, that may fonn 
the subject-matter either of case or of trespass ; but where 
there is only a dirc^ct injury to the soil and freehold, there is 
no other remedy available than trespass (6). In connection 
with torts to the realty, it should also be noticed, that, ‘'a man 
is answerable for not only his own trespass, but that of his 
cattle also : for if, by his negligent keeping, they stray uix)n 
the land of another (and much more if he permits or drives 
them on), and they there tread down liis neighbour's horlwige 
and spoil his com or his trees, this is a trespass for which the 
owner must answer in damages ; and the law' gives the party 
injured a double remedy in this case, by permitting him to 
distrain the cattle thus ‘damage-feasant,' or doing damage, 
till the owner sliall make him satisfaction, or else by leaving 
him to the common remedy in fi/ro content icso by action," 
wherein, if any unwarrantable act of the defendant or his 


CL B., K. 8., 504, following KiOz/ill v. 
Moor, iafn. 

(a) KidgUl v. Moar, 9 C. B. 364. 
See also WHukear t. Coiirell, 1 E. & 
B. 674 ; BaxUr ▼. Taylor, 4 B. & Ad. 
72 ; T%c1c€r t. Newman, 11 Ad. A E. 


40 ; Young v, Spencer, 10 B. k C, 
145; per Best, C. J., Strother r. Barr, 
5 Bing. 158 ; Alston r. Scales, 9 Bing. 
3 ; Hoshing ▼. Phillips, 3 Bxeb. 168. 

(h) WeeUm ▼. Woodcodc, 5 M. & W. 
587, 594. 
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beasts, in coming upon the land, be proved, it is an act of 
trespass for which the plaintiff must recover some damages ; 
such, however, as the jury shall think proper to assess” (c). 

In trespasses of a permanent nature,” further remarks 
Blackstone (d), “ where the injury is continually renewed,” — 
as by spoiling or consuming the herbage with the defendant's 
cattle, or by continuing illegally in his dwelling-house after 
a forcible entry into it {e ) — “ the declaration may allege the 
injury to have been committed by continuation from one given 
(lay to another,” and the plaintiff shall not be compcllcHl to 
bring separate actions for every day’s separate offence (/). But 
where the trespass is by one or several acts, each of which 
terminates in itself, and being once done cjannot l)e done 
again, it cannot be laid with a continvxindo ; yet if there 
be repeated acts of trespass ccmimitted (as cutting down a 
certain number of trees), they may be laid to be done not 
continually, but at divers days and times within a given 
period ” {g). 

In some cases, indeed, a forcible entry oii another’s land or 
house is justifiable and shall not be accounted trespass (/(), as 
if a man comes thither to demand or pay money there pay- 
able, or to execute in a legal manner the process of the law (/). 
Tlius a landlord may justify entering to distrain for rent ; a 
person may in scjine cases enter upon his neighbour’s land to 


(c) 3 Bla. Com., pp. 211-2. 

See a form of declaration in trespass 
applicable nnder circumstances such as 
here supposed, ante, p. 763, n. (a;). 

(d) 3 Com., p. 212, 

(c) Percival v. Stamp, 9 Exch. 167, 
174, where Parke, B., say^ “It is 
common learning, that every continua- 
tion of a trespass is a fresh trespass. 
If the defendant continue for more than 
one day, that may be given in evidence 
under the ordinary form of declaration, 
laying the trespasses with a continu- 
ando.” 


(/) Sec 1 Cbitt. n., 7th ed., p. 
408. 

(g) 3 Bla. Com., p. 212. See Boirger 
V. Cook, 4 C, B. 236 ; Holmes v. 
Wilson, 10 Ad. & R. 503; BaUuhiU 
V. Iteed, 18 C. B, 696, 713, and cases 
there cited. 

(h) See Bumridgt v. Nicholetis, 6 H. 
& N. 383. 

(i) See Hewin v. Hacqntrt, 7 Bxch. 
80; Ash V. Daumay, 8 Exch. 237, 
243; Ktant v. Reynolds, 2 £. & B. 
748. 


3 D 2 
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abate a nuisance {k), A commoner may enter to attend his 
cattle commoning on another’s land ; a reversioner, to see if 
any waste be committed on the estate ; and, under circum- 
stances of extreme necessity (Z), or where the law presumes 
a right of way, an intrusion on another’s land may be justi- 
fied. Moreover, a man may justify entering into an inn or 
public-house without the leave of the owner first specially 
asked ; because, when one professes the keeping of such inn 
or public-house, he thereby gives a general licence to any 
person to enter his doors (m), such licence being of course 
subject to statutory restrictions, and likewise to this proviso, 
that there is suitable accommodation at the innkeeper s dis- 
posal, and that the guest applies peaceably for admission, and 
is ready and able to pay reasonable compensation for what he 
has (n). 


(h) Ante, Book I., Chap. 5. 

(1) Leg. Max., 4th ed., p. 3. See 
Pinnington v. Gallandf 9 Exch. 1, 
and cases there cited; White v. Pass^ 
7 H. & N. 722, 732 ; Pea/rson v. 
Spencer^ 3 B. & S. 761; ^S. C., Id. 
571 ; Pyer v. Carter j 1 H. & N. 
916, 922 ; Ewart v. Cochrane, 4 
Macq. Sc. App. Ca. 117, 122; Mall 
V. Lund, 1 H. & C. 676 ; Dodd 
T. Burchell, 2 H. & C. 113 ; Bucicby 
V. Cotes, 5 Taunt. 311 ; Proctor v. 
Hodgson, 10 Exch, 824. 

See also the remarks appended to the 
maxim, Cuicunque aliquis quid concedit 
eoncedere videtur et id sine quo res 
ipsa esse non potuit : Leg. Max., 4th 
ed., p. 463. 

Pyer v. Carter, supra, is questioned 
in Suffield v. Brown, 33 L. J., Ch, 249. 
(wi) 3 Bla. Com., p. 212. 

“Leave and licence” may of course 
he pleaded in an action of trespass qu. 
el. fr. See Hewitt v. Isham, 7 Exch. 
77; Doe d. Hudson v. Leeds and 
Bradford R. €,, 16 Q. B. 796 ; cited 


per Ghannell, B., Knapp v. London, 
Chatham, and Dover R. (7., 2 H. & C. 
222 . 

{n) Story on Bailm., 5th ed., p. 497 ; 
R. V. Ivens, 7 Car. & P, 213 ; Thomp- 
son V. Lacy, 3 B. & Aid. 283, 285 ; 
Hawthorn v. Hammond, 1 Car, & K. 
404 ; per Coleridge, J., Dansey v. 
Richardson, 3 E. & B, 159, 

An innkeeper is not, however, bound 
to provide for his guest the precise room 
which the latter may select; all that 
the law requires of him is to find for 
his guests reasonable and proper accom- 
modation : Fell V. Knight, 8 M. & W. 
269, 276. 

As to the obligation of an innkeeper 
to receive goods, see the remarks per 
Cur. in Broadwood v. Oranarja, 10 
Exch. 417, and cases there cited. 

As to the innkeeper’s right of lien, 
see Snead v, WatMns, 1 C. B., N. S., 
267. 

As to the liability of an innkeeper 
for loss of goods belonging to a guest, 
post. Sect. 2. 
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A man may also justify in an action of trespass on account 
of the freehold and right of entry being in himself, a defence 
which brings the title to the estate in question. This, re- 
marks Blackstone (o), is therefore one of the ways devised 
since the disuse of real actions for trying the property in 
estates ; though it is not (for reasons already stated (_p) ), 
so usual as that by ejectment. 

There are one or two rather peculiar principles of our law 
which, in tjonnection with injuries to real property, invite our 
notice. “ Where,’' says Blackstone (q), '' a man misdemeans 
himself, or makes an ill use of the authority with which the 
law intrusts him, he shall be accounted a trespasser initio; 
as if one comes into a tavern and will not go out in a reason- 
able time, but tarries there all night contrary to the incli- 
nations of the owner, this wrongful act shall affect and have 
relation back even to his first entry, and make the whole a 
trespass. But a bare nonfeasance, as not paying for the wine 
he calls for, wiU not make him a trespasser, for this is only a 
breach of contract for which the taverner shall have an action 
of debt or assumpsit against him’” Such arc the remarks of 
Blackstone upon the point in question, the law in regard to it 
being fully stated in The Six Caviyenters case (7*), which has 
justly been designated (,s*) as “ one of the most celebrated in 
Lord Coke’s Reports.” The doctrine refeiTed to is in prac- 
tice most frequently, though not exclusively, applied in con- 
nection with trespasses to land, as where he who enters an 
inn or tavern commits a trespass there, as by carrying any- 
thing away ; or if the lord who distrains for rent, or the 
owner for damage feasant, works or kills the distress ; or if 
he who has a right of entry to take one heriot, enters and 

(0) 3 Com. p. 214. Exch, 237 ; Percivalv. Stamp, 9£xcb. 

(p) Ante, p. 763. 167 ; Burdelt v. Colman, 14 East, 

(q) 3Com. p. 213. 164; Amhergate, dbc, R, C. v. Mid- 

. (r) 8 Rep. 146 a. See Leg. Max., land R, a, 2 E. & B. 793. 

4th ed., pp. 833 et seq. ; West v. Nihbs, (s) 1 Smith L, C„ 5th ed., p. 132. 

4 C. B. 172, 187 ; Ash v. Dawnay, 8 
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Ratirication 
of tresjjasb 


takes two (t) ; or if a lessor who enters on demised premises 
to see if waste be done breaks the house, or stays there all 
night ; or where a commoner cuts down a tree growing on 
the commonable land. In these and the like cases the law 
holds that the wrong-doer entered with intention to do the 
wrongful act of which ho subsequently was guilty ; and 
because the act which demonstrates the intention is a tres- 
pass, the individual doing it shall be accounted a trespasser 
ab initio (n). A man cannot, however, be made a trespasser 
by relation where the act complained of was lawful at the 
time when done (a*). 

Another important principle occasionally applicable in 
trespass qu. cl. fr., the nature and limitations whereof have 
already been illustrated and defined, is that of ratification by 
a principal of a wrongful act done in his name or on his 
behalf by a third person. The judgment in Bur on v. Den- 
man, noticed at a former page (y), should specially be exa- 
mined in connection with the subject treated of in the present 
section. 

Amongst torts to realty, besides such as are evidenced by 
a mere wi'ongful entry upon land, are to be included injuries 
done and nuisances caused, whether by negligence or design, 
to the lands or buildings of another. 

For instance, injury may be done to realty by tortiously 
interfering with the right to support of land or the right to 
support of buildings, rights however which stand upon dif- 
ferent footings as regards the mode of acquiring them — “ the 
former being primd facie a right of property analogous to the 
flow of a natural river or of air {z) ; though there may be 


{t) Plaice V. Woodhouse, 1 Exch. 559. 
(u) The Six Carpenters' case, 8 Rep. 
146 b ; Bramwell v. Attaclc, 3 B. & S. 
620. 

{x) See Tkarpe v. Stallwood, 5 M. 
& Gr. 760, in connection with which 
Bee Foster v. Bates, 12 M, & W. 226 ; 


Welchman v. Sturgis, 13 Q. B. 652 ; 
per Pa?‘he, B., Forstan v. Fether, 14 
M. & W. 854. 

(y) Ante, p. 102. 

{z) Fowhotham v. Wilson, 8 H. L. 
Ca. 348 ; 8 . C., 8 E. & B. 123 ; 6 Id. 
593, and cases there cited. 
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cases in which it would be sustained as matter of grant (a ) ; 
whilst the latter must be founded upon prescription, or grant 
express or implied ” (6). 

As exhibiting the nature of and remedy for a nuisance at 
common law, the following remarks (c) are offered : — 

A private ' nuisance ’ has been defined to be “ anything 
done to the hurt or annoyance of the lands, tenements, or 
hereditaments of another (d), If,’' says Blackstone (e), 

one erects a smelting house for lead so near the land of 
another that the vapour and smoke kills his com and grass 
and damages his cattle therein, this is held to be a nuisance ; 
and by consequence it follows, that if one docs any other act, 
in itself lawful, which yet, being done in that place, neces- 
sarily tends to the damage of another’s property, it is a 
nuisance ; for it is incumbent on him to find some other place 
to do that act wfiere it will be less offensive.” Under such 
circumstances, the question for the jury will be, whether the 
act complained of caused annoyance in a substantial degree 
to the plaintiff (/). But if my neighbour ought to scour a 
ditch or cleanse and keep in repair a drain and neglects to 
do so, whereby my land is overflowed and my goods are 
damaged, this is an actionable nuisance (y). 

Many other analogous torts to property, falling within the 
class now before us, and resulting from non-observance of the 
maxim, Sic utere tuo id alieimm non kbdas (A), will, with- 


(a) Caledonian R. C. v. Sproty 2 
Macq. H. L. Ca. 449 ; Elliot v. North 
Eastern R. (7., 10 H. L. Ca. 333. See 
Stourbridge Can. Co. v. Earl of Dudley^ 
30 L. J., Q. B., 108. 

(Z>) Bacichouse v. Bonomiy 9 H. L. 
Ca. 503 ; S. C., E. B. & E. 622, 654- 
5, where the cases are collected ; BiMy 
V. Carter y 4 H. & N. 153 ; Haines v. 
RolertSy 7 E. & B. 625 ; S. C.y 6 Id. 
643; Rogers v. Taylor, 2 H. & N. 

. 828 ; S. C,y 1 Id. 706. 

(c) Which are in part extracted from 


3 Bla. Com., Chap. 13, 

{d) 3 Bla. Cam., p. 216. 

(c) 3 Com., p. 217. 

(/) Cavey v. Ledhittery 13 C. B., 
N. S., 470, following Bamford v. 
Turnleyy 3 B. & S. 62, 66. 

See Wanstead Local Boa/rd of Healthy 
app.. Hilly resp., 13 C. B., N. S., 479; 
Stockport Watemorks Co. v. Potter, 7 
H. & N. 160, 

ig) 3 Bla. Com., p. 218 ; Alston t. 
Grant, 3 E. & B. 128. 

(Ji) Leg. Max., 4th ed., p. 357, 


Ntiisanee to 
realty, Ac. 
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out doubt, readily suggest themselves to the reader. Thus, 
if a man builds a house so close to mine that his roof over- 
hangs my premises, and throws the water off his roof upon 
them, this is a nuisance for which an action on the case will 
lie (i), even without proof that water has thus fallen or been 
discharged upon my land {j). Likewise, to erect a house or 
other building so near to mine that it obstructs my ancient 
lights and windows, is a nuisance of a similar nature {k). 
In this latter case, indeed, it was formerly held, that a party 
could not maintain an action for such an obstruction unless 
he had gained a right in the lights by prescription ; and in 
conformity with this rule it was usual to state in the decla- 
ration that the house was an ancient house, wherein were 
ancient windows through which the light had entered, and 
had been used to enter from time immemorial (V). But after- 
wards it was held, that, upon evidence of an adverse enjoy- 
ment of lights for twenty years (or upwards) unexplained, a 
jury might be directed to presume a right by gi*ant or other- 
wise, even though no lights had existed there before the 
commencement of the twenty years. Though, if the period 
of enjoyment fell short of twenty years, then formerly other 
circumstances than the mere length of time must have been 
brought in aid in order to raise a presumption of the plain- 
tiff’s right (m) : and now, by the 6th section of the Presciip- 
tion Act (2 & 3 Will. 4, c. 71), it is enacted, that, in the several 
cases mentioned therein and provided for thereby, '' no pre- 
sumption shall be allowed or made in favour or support of any 


where many cases are cited illastrating 
the nature of a nuisance to real pro< 
perty. See also Chawntler v. Robin- 
tony 4 Exch. 163 ; Richards v. Rose^ 
9 Exch. 218 ; and cases cited ante, p. 
83, n, (m) ; Lawrence v. Great North- 
ern R. 0., 16 Q. B. 643 ; Clothier v. 
Wd)stery 12 C. B., N. S., 790, 796. 

{%) Penrvddoch^ s case, 5 Rep. 100. 


(j) Fay V. Prentice, 1 C. B. 828 ; 
Baten's case, 9 Rep. 53 b. See PicTcer- 
ing V, Rudd, 1 Stark. N. P. CJ. 56 ; 
per Lord Campbell, 0. J., 8 E. & B. 
897. 

(k) 3 Bla. Com., p. 216. 

{1) Selw. N. P, 12th ed., tqI. 2, p. 
1134. 

(m) Ibid. 
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claim, upon proof of the exercise or enjoyment of the right or 
matter claimed, for any less period of time or number of 
years ” than is mentioned in the statute as applicable to the 
particular case. 

It becomes, then, necessary in this place to state sliortly 
the leading provisions of the Act above alluded to, which has 
a most important bearing upon the law concerning nuisances, 
the obstruction of ancient lights, the diversion of running 
water, and so forth. 

First, then, in reference to the subject already touched 
upon ; — by s. 3 of the Prescription Act it is enacted, that 

when the access and use of light to and for any dwelling- 
house, workshop, or other building shall have been actually 
enjoyed therewith for the full period of twenty years without 
interruption (n), the right thereto shall be deemed absolute 
and indefeasible, any local usage or custom to the contrary 
notwithstanding, unless it shall appear that the same was 
enjoyed by some consent or agreement expressly made or 
given for that purpose by deed or writing.” What, under 
this section, is to be understood by user ‘^without inter- 
ruption ” will presently appear ; but I may at once observe, 
that the effect of the clause before us is to convert into a 
right such an enjoyment only of the access of light over 
contiguous land as has been had for the whole period of 
twenty years in the character of an easement^ distinct 
from the enjoyment of the land itself (o) ; — the species of 
" negative ’ casement (as it has been termed), to which a 
right may be acquired under the section just cited, being put 
on the same footing in this respect as those ‘ positive ’ ease- 
ments provided for (as will immediately be seen) by other 
sections of the Act, all of which, after long enjoyment as 
easements, are invested with the quality of rights (p). "'The 

(w) See Plasterers^ Co, v. Parish (o) Judgm., Jlarlidgt v. Warwick, 
Clerks Co., 6 Exch. 631 ; post, pp. 3 Exch. 556*7. 

760-1. (p) Ibid. 
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section/’ says Coleridge, J. (q), seems to me to simplify and 
almost new found the mode of acquiring the right to access 
of light. It founds it on actual enjoyment for the full period 
of twenty years without interruption, unless that enjo3anent 
is shown to have been by consent or agreement expressly 
made by deed or writing — thus putting the right on a 
simple foundation and with the simplest exception.” 

If the party entitled to the use of ancient windows alters 
and enlarges them, it seems that he does not thereby entirely 
lose the right which he had before enjoyed of having light 
and air through such portions of the actually existing win- 
dows as formed portions of the ancient windows before the 
alteration; — that he, however, acquires nothing by the act 
of alteration in addition to his former right, and if by the 
alterations made he has exceeded the limits of that right, 
and has put himself into such a position that the excess 
cannot be obstructed by the owner of the adjoining land in 
the exercise of his lawful rights on his own land, without at 
the same time obstructing the former right of the owner of 
the dominant tenement, this latter party must be deemed 
responsible for the existence of such a state of things, and 
must be considered to have lost the former right which he 
had ; at all events until he shall, by restoring his windows 
to their original state, throw upon the owner of the servient 
tenement the necessity of so aiTanging his buildings as not 
to interfere with tlic right originally possessed (?*). 

The 2nd section of the Prescription Act is very material 
with reference to many rights and easements differing in 
kind from that just adverted to : it enacts, that '' no claim 
which may be lawfully made at the common law by custom, 

{q) Trmcott v. Merchant Taylor 9 ' the Court of Excheq., Ch. in Jones v. 
Co,, 11 Exch. 863; adopted Judgm., Tapling^ 12 C. B., N. S., 826; 8. C., 
Fremn v. Philipps, 11 C. B., N. S., 11 Id. 283. See Pinches v. Pash, 11 

45L C. B., N. S., 324; Hutchinson v. 

(r) Jlenshaw v. Pean, 18 Q. B. 112, Copestahe, 9 C. B., N. S., 863 ; 8. C,, 
129, 130, recognised by the majority of 8 Id. 102. 
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prescription, or grant, to any way or other casement, or to 
any watercourse^ or the use of amy water to be enjoyed or 
derived upon, over, or from any land or water ” of any per- 
son, when such way or other matter shall have been 
actually enjoyed by any person claiming a right thereto 
ivithout interruption for the full period of twenty years, 
shall be defeated or destroyed by showing only that such way 
or other matter was first enjoyed at any time prior to such 
period of twenty years ; hut nevertheless such claim may he 
defeated in any other way hy which the same is now liable 
to be defeated; and where such way or other matter as 
herein last before mentioned shall have been so enjoyed as 
aforesaid for the full period of forty years, the right thereto 
shall be deemed absolute and indefeasible, unless it shall 
appear that the same was enjoyed by some consent or 
agreement expressly given or made for that purpose by deed 
or writing” {s). 

Under the foregoing section, it has been held that a right 
claimed by user can only be co-extensive with the user (t) ; 
that twenty years user will not avail to establish a right to 
the thing used, unless the owner of the servient tenement is 
capable of giving a right such as claimed by express grant (u ) ; 
that a "contentious' enjoyment during the full statutory 
period of twenty years will not suffice to confer a right {x ) ; 
that the user must be exercised as of right against all per- 
sons (7/). In regard to the point last specified, and in ex- 


(s) See also sect. 8 of the Prescrip- 
tion Act ; Path v. Skinner, 18 Q. B. 
568. 

{t) Davies V. Williams, 16 Q. B. 
546. See Flight v. Thomas, 10 Ad. 
& E. 590. 

An immemorial right of way is not 
necessarily lost by mere non-user for 
twenty years : Ward v. Ward, 7 Exch. 
838; cited per Willes, J., 12 C. B., 
N. S., 470; R, v. Chorley, 12 Q. B. 


515. As to abandoning the right to 
the use of light, see StoJcce v. Singers, 
8 E. & B. 31. 

(w) Rochdale Can. Co, v. Raddiffe, 
18 Q. B. 287 ; Webb t. Rird, 10 C. B., 
N. S., 268. 

(x) Eaton v. Swansea Waterworks 
Co., 17 Q. B. 267. 

(y) W inship v. Hudspeth, 10 Exoh. 
5; Warhurion v. Parlce, 2 H. & N. 
64 (decided under sect, 1 of the Pre- 
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planation of the restrictive statutory words (printed in 
italics), which provide that the claim put forward '' may be 
defeated in any other way by which the same is now liable 
to be defeated,” the following remarks fell on a recent occa- 
sion (z) from Mr. Baron Martin : “ Before the statute,” 
observes that learned judge, “ a person who claimed a way 
by prescription alleged a user as of right from the time of 
legal memory, and consequently, if it could be established 
that there was unity of possession at any time, that defeated 
the presumed riglit. Therefore, whenever there was reason 
to apprehend that the prescriptive right of way might have 
been extinguished by unity of possession, it was usual to 
claim it as a way by non-existing gi-ant ; and some judges 
left it to the jury to find a grant, while others treated the 
question as one of law, and directed the jury to presume a 
grant then came the stat. 2 & 3 Will. 4, c. 71, (s. 2), con- 
taining the words in question ; '' therefore, by analogy to the 
prior law, it is evident that the claim may be defeated by 
showing a unity of possession within twenty years. The 
subsequent part of the section shows beyond all doubt what 
was the meaning of the legislature ; for it says, that, where 
the way shall have been so enjoyed for the full period of forty 
years, ‘ the right thereto shall be deemed absolute and inde- 
feasible,’ thus drawing a distinction between an enjoyment 
for twenty years and forty years ” {a). 

Fuilher, it is important to observe, that, by s. 4 of the 
Prescription Act, each of tlK3 respective periods of years ” 
hereinbefore mentioned “ shall be deemed and taken to be 
the period next before some suit or action wherein the claim 
or matter to which such period may relate shall have been 


scription Act); Tickle v. Brown^ 4 
Ad. & E. 869. See sect. 5 of the Pre- 
BcriptioD Act ; Ilolford v. Ilankinson, 
5 Q. B. 584. 

(z) Winship V, Hudspeth^ supra. 


(a) See also Onlcy v. Gardiner, 4 M. 

6 W. 496 ; Thomas v. Thomas, 2 Cr. 
M. & R. 34 ; per Bayley, B., Canham 
V, Fisk, 2 Tyr. 1 65 ; White v. Bass, 

7 H. & N. 722. 
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or shall be brought into question ” (h) ; and no act or other 
matter shall be deemed to be an interruption within the 
meaning of this statute unless the same shall have been or 
shall be submitted to or acquiesced in for one year after the 
party interrupted shall have had or shall have notice thereof, 
and of the person making or authorising the same to be 
made.” The effect of this section, coupled with those clauses 
of the Act already adverted to, is — that the period of the 
duration of enjo3nnent of that to which a right is asserted 
under the statute shall be for the whole period of twenty, 
thirty, or forty years, respectively specified therein, up to the 
commencement of the suit. And although the acts of user 
need not necessarily continue down to the very moment of 
action l)rought, yet some act of that kind must at all events 
be shown to have been exercised within a year before the 
commencement of the suit (c). 

I will, in the next place, say somewhat as to that particular 
species of nuisance which consists in the wrongful diversion 
or abstraction of water from a stream or watercourse ; and as 
introductory to this part of the subject a few elementary 
remarks are needed. 

The word ‘ land’ says Sir E. Coke (cl), in legal contempla- 
tion comprehendeth any ground, soil, or earth whatsoever, 
as meadows, pastures, woods, moors, waters, marshes, furzes, 
and heath ; ” upon which passage Blackstone observes (e) as 
follows : — It is observable that water is here mentioned as 
a species of land, which may seem a kind of solecism, but 
such is the language of the law ; and therefore I cannot 
bring an action to recover possession of a pool or other piece 


(6) See Bennison v. Oartwnght, 33 
L. J., Q. B., 137 ; Cooper \,Huhhucl', 
12 C. B., N. S., 456. 

((?) Lowe V. Carpenter, 6 Exch. 825, 
and Flight v. Thomas, 11 Ad. & E. 
688 ; S, a, 8 Cl. & F. 231 (as to 
which, see the remarks per Cur. Eaton 
V. Swansea Waterworhs Co., 17 Q, B. 


272), are important decisions with 
reference to what is above shortly 
stated. 

(d) Co. Litt. 4 a., cited, i)er Martin, 
B., Allaway v. Wagstaff, 4 H. & N. 
313. 

(e) 2 Com., p. 18. 


Rand — 
how distin- 
guished 
from water 
in legal con- 
templation. 
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of water by the name of ' water ’ only, either by calculating 
ita capacity, as for so many cubical yards, or by superficial 
measure, for twenty acres of water, or by general description, 
as for a pond, a watercourse, or a rivulet ; but I must bring 
my action for the land that lies at the bottom, and must call 
it twenty acres of land covered with water. For water is a 
moveable wandering thing, and must of necessity continue 
common by the law of nature. So that I can only have a 
temporary, transient, usufructuary property therein : where- 
fore, if a body of water runs out of my pond into another 
man’s, I have no right to reclaim it. But the land which 
that water covers is permanent, fixed, and immoveable, and 
therefore in this I may have a certain substantial property of 
wliich the law will take notice.” 

Such being the distinction between ‘ land ’ and ‘ water ’ in 
legal contemplation, let us, somewhat more minutely, inquire 
respecting the nature of the right to the use and enjoyment 
of running water possessed by a riparian proprietor. 

Ri^rbt to Flowing water, it has l)een obseiwed, as well as light and 
w^ter!^ air, is in one sense puhlici juris. It is a boon from provi- 
dence to all, differing from the other elements, however, in 
its mode of enjoyment. Light and air are diffused in all 
directions, flowing water in some. When property was 
established, each one had the right to enjoy the light and 
air diffused over and the water flowing through the portion 
of soil belonging to him ; the property in the water itself 
was not in the proprietor of the land through which it passed, 
but only the use of it, as it passed along, for the enjoyment 
of his property, and as incidental to it (/) ; aqua currit et 
debet currere is the language of the law ; and the rule is, 
that, “ primd facie ^ the proprietor of each bank of a stream 
is the proprietor of half the land covered by the stream, but 
there is no 'property in the water. Eveiy proprietor has an 


(/) Judgm., 3 Exch. 775; Judgm., 6 Exch. 869. 
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equal right to use the water which flows in the stream, and 
consequently no proprietor can have the right to use the 
water to the prejudice of any other proprietor (gr). Without 
the consent of the other proprietors who may be affected by 
his operations, no proprietor can either diminish the quantity 
of water which would otherwise descend to the proprietors 
below, nor throw the water back upon the proprietors 
above ” (h). Subject to such restrictions, however, each 
riparian owner is entitled to the usufruct of the stream for 
all reasonable purposes (i) — ex. gr. to drink, to water his 
cattle, or to turn his mill — and each such owner has a 
remedy for the infringement of his right. 

By the general law applicable to running streams,'' ob- 
serves Lord Kioigsdovju (/r), ‘‘ every riparian proprietor has 
a right to what may be called the ordinary use of the water 
flowing past his land ; for instance, to the reasonable use of 
the water for his domestic purposes, and for his cattle, and 
tliis without regard to the effect which such use may have in 
case of a deficiency upon proprietors lower down the stream. 
But, further, he has a right to the use of it for any pui'pose, 
or what may be deemed the extraordinary use of it, provided 
that he does not thereby interfere with the rights of other 
proprietors either above or below him. Subject to this con- 
dition he may dam up the stream for the purpose of a mill, 
or divert the waten* for the purpose of irrigation. But he has 
no right to interrupt the regular flow of the stream, if he 


(g) Acc, the general principle of law 
deducible from Emhrey v. Owen^ 6 
Exch. 353, viz., that “every pro- 
prietor of lands on the banks of a 
natural stream has a right to use the 
water, provided he so uses it as not to 
work any material injury to the rights 
of other proprietors above or below on 
the stream Judgm., Sampmn v. 
JToddinott, 1 C. B., N. S., 611-2 ; S. 
C.f 3 Id. 596. See Lord v. Commu- 


sioners of Sydney^ 12 Moo. P. C. C. 
473. 

{h) Per Sir J. LeaeJt, V.-C., Wright 
V. How(wd, 1 S. & a 203, adopted per 
Cur. Mason v. Rdly 3 B. k Ad. 312 ; 
S. C.t 5 Id. 1 ; and in Acton r. Blwi- 
deU, 12 M. & W. 848-9. 

(i) Sampson v. RoddinoU, 1 0. B., 
N. a, 590 ; 8. a, 3 Id. 596. 

{h) Judgm., Miner v. Oilmour, 12 
Moo. P. C. G. 166. 
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thereby interferes with the lawful use of the water by other 
proprietors, and inflicts upon them a sensible injury.” 

If a stream be diverted by altering its course (?), or cut- 
ting down its banks, or if the water be abstracted from it 
for unauthorised purposes, the owner will have his right of 
action on the case against the wrong -doer (m). And an 
action will lie for fouling ’water to the use of which plaintiff 
is entitled (pi). 

The right of an individual to an artijicial watercourse, 
ds against the party creating if, will depend, however, upon 
the character of the watercourse and the circumstances 
under which it was created (o). For the diversion of such 
a watercourse no action will lie, where from the nature of 
the case, the enjoyment of it obviously depended upon 
temporary circumstances, and was not of a permanent cha- 
racter, and where the intemiption was by the party who 
stood in the situation of the grantor. The flow of water 
for twenty years, accordingly, from the eaves of a house, 
would not give a right to the neighbour to insist that the 
house should not be pulled down or altered so as to diminish 
the quantity of water flowing from the roof. Nor would 
the flow of water during twenty years from a drain made 


(?) See Northam v. Hurley, 1 E. & 
B. 665, and Whitehead v. Parks, 2 
H. k N. 870, 879, which show that 
where “ upon a question of water rights 
there is an agreement by deed, such 
deed will regulate the rights of the 
parties Embrey Owen, 6 Exch, 
353, 372. 

The statutory form of declaration for 
diverting water from a mill, alleges 
‘‘that the plaintiff was possessed of a 
mill, and by reason thereof was entitled 
to the flow of a stream for working the 
same ; and the defendant, by cutting 
the bank of the said stream, diverted 
the water thereof away from the said 


mill C L. Proc. Act, 1852, Sched, 
(B.), No. 30. 

(m) Judgm., 7 Exch. 301 Dvtdden 
V. Clutton Union, 1 H. & N. 627 ; 
Judgm., Wood v. Waud, 3 Exch. 780 , 
781 ; Enibrey v. Owen, 6 Exch. 858 ; 
Rochdale Can, Co. v. King, 14 Q. B, 
122 ; Medway Navigation Co. v. Earl 
of Romney, 9 C. B., N. S., 575. '' See 
Mmgatroyd v. Robinson, 7 E. & B* 
391. 

(n) See Laing v. Whaley. 8 H. & 
N. 675, 901 ; S. C, 2 Id. 476 ; ffodsh 
TcLnson v. Ennor, 32 L. J., Q. B., 231. 

(o) See Sutcliffe v. Booth, 32 L. J., 
Q. B., 136. 



TO PKOPERTY. 


785 


for tJie purposes of agricultural improvements give a riglit 
to the neighbour, so as to preclude the proprietor from 
altering the level of his drains for the* greater inipiov(>- 
meht of his land. In such a case, the state of circuin- 
stances shows tliat one party never intended to give, nor 
the other to enjoy, the use of the stream as a lyiatier of 
right (p). 

The rules regulating the right to subterranean water 
are not idcuiticol with tliose applicable to the enjoyiiK'iit of 
streams and waters above ground. When water is on the 
suinuice, the right of the owner of the adjoining land to the 
usufruct of that water is not a doubtful matter of fact, it is 
public and notorious ; and such a right ought, as a matter of 
course, to be respected by every one. In like manner, if the 
course of a subterranean stream were well known — as where 
a stream sinks underground, pursues for a short space a sub- 
terraneous course, and then emerges again — it seems clear 
that the owner of the soil under which the stream flowed 
could maintain an action for the diversion of it, if it took 
place under such circumstances as would have enabled him 
to recover if the stream had been wholly above ground {q). 
Where, however, the existence and state of underground 
water are unknown, and perchance unascertainable, as where 
a Viell is sunk, and afterwards there is a difficulty in 
knowing cei-tainly how much, if any, of the water when the 
gi'ound was in its natural state belonged to the o\vner in 
right of his property in the soil, and how much belonged to 
that of his neighbour who in digging a mine or another well, 
whh'h drains the water from that previously sunk (?•), may 


ip] Wood V. Waud^ 3 E^ch. 776- 
778 ; Greatrex v. Hayward^ 8 Excli, 
291 ; ArhwrigU v. Oell^ 5 M. & W. 
208, recognised "bub distinguished in 
Beeaon v. WeatCy 5 E. & B. 986, 995, 
where there was evidence that an case- 


ment had been acquired. See Magor 
V. Chadwichy 11 Ad. & E. 671. 

(q) Vide i)er Polloclcy C. B., Diidden 
V. Glutton Uniony 1 H. & N. 630. 

(r) Acton v. Blundelly 12 M. & W. 
324, cited ante, pp. 73, 81. 

3 E 


Right to 
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possibly be only taking back his own, a rule of law different 
from that above enunciated may properly be applied (s). 

In Chasemore v. Richards (t), which must henceforth be 
deemed a leading case regarding the right to subterranean 
water, the facts (ii) were 4is under : — The plaintiff was the 
owner of an ancient mill on the river W., and for more than 
sixt}' years before the commencement of the action he and 
all the preceding occupiers of the mill had used and enjoyed, 
as of right, the flow of the river for the purpose of working 
their mill. The ri\'er W. was and always had been supplied 
above the plaint ift'^s mill in part by the water produced by 
the rainfall on a district of many thousand acres in extent, 
comprising the town of C. and its vicinity. The water of the 
rainfall had been used to sink into the ground to various 
depths, and then to flow and percolate through the strata to 
the river W., pai't rising to the surface and part finding its 
way underground in courses which constantly varied. The 
defendant represented the members of the Local Board of 
Health of C., who, for the purpose of supplying the town of 
C. with water and for other sanitary iDurposes, sank a well in 
their own land in the town of C. and about a quarter of a 
mile from the river W., and pumped up lai’ge quantities of 
water from their well for the supply of the town of Q, and 
by means of the well and the pumping, the Local Board of 
Health did divert, abstract, and intercept uiidergi’ound water, 
but underground water only, that otherwise would have 


( 5 ) See this subject amply discussed 
in the Judgm,, 12 M. k W. My-352 ; 
Judgm., 7 Exch. SOO. 

(t) 7 H. L. Ca. 349 ; S. a, 2 H. 
& N. 163 ; 11 Exch. G02 (where Dick- 
inson V. Grand Junction Can. Co.j 7 
Exch. 282, is much commented on)'; 
Broadhent v. Jtamsiboikam, 11 Exch. 
602; Rawstron v. Taylor, Id. 369. 
In Chasemore v. Richards, supra, 
Acton r. Blundell, 12 M. & W. 324, 


is recognised, and the authorities gene- 
rally are reviewed. In Reg. v. Metro- 
jiolitan Board of Works, 3 B. & S. 
710, the right to intercept the "water 
from underground springs was much 
considered. 

See also Hodghmson v. Ennor, 82 L. 
J., Q. B., 231. 

(u) Which have been briefly stated, 
ante, p. 79. 
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flowed and found its way into the river W., and so to the 
plaintiff’s mill ; and the quantity so diverted, abstracted, and 
intercepted was sufficient to be of sensible value towards the 
working of the plaintiff’s mill.” The question was — whether 
the plaintiff could maintain an action against the defendant 
for such diversion, abstraction, and interception of the under- 
ground water ? 

The judges, in giving their opinion upon this question, 
observed as follows : — ‘‘ In such a case as the present, is any 
right derived from the use of the water of the river W. for 
upwards of twenty years for working the plaintiff’s mill? 
Any such right against another founded upon length of 
enjoyment is supposed to have originated in some grant 
which is presumed from the owner of what is sometimes 
called the servient tenement. But what grant can be pre- 
sumed in the case of percolating waters, depending upon the 
quantity of rain falling or the natural moisture of the soil, 
and in the absence of any visible means of knowing to what 
extent, if at all, the enjoyment of the plaintiff’s mill would 
be affected by any water percolating in and out of the de- 
fendant’s or any other land ? The presumption of a grant 
only arises where the person against whom it is to be raised 
might have prevented the exercise of the subject of the 
presumed grant ; but how could he prevent or stop the per- 
colation of water ? The Court of Exchequer, indeed, in the 
case of Dickinson v. The Grand Junction Canal Com- 
pany (x) expressly repudiates the notion that such a right as 
that in question can be founded on a presumed grant, but 
declares that with respect to running water it is jure naturce. 
If so, d fortiori, the right, if it exists at all, in the case of 
subterranean percolating water, is jure naturce, and not by 
presumed grant, and the circumstance of the mill being 
ancient would in that case make no difference.” 


(a) 7 Exch. 2S2. 


8 £ 2 
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The question then is, whether the plaintiff has such a 
right as he claims jure naturce to prevent the defendant 
sinking a well in his own ground at a distance from the mill, 
and so alisorhing the water percolating in and into his own 
ground hcneatli tlie surface, if such absorption lias the effect 
of dimiiiishing the quantity of water which would otherwise 
find its way into the river W., and by such diminution affects 
the working of the plaintiff’s mill. It is impossible to, re- 
concile such a right vith the natural and ordinary right of 
landowners, or to fix any reasonable limits to the exercise of 
such a right. * ^ * Such a right as that claimed by the 
plaintiff is so indefinite and unlimited that, unsupported as 
it is by any weight of authority, we do not think that it can 
be well founded, or that the present action is maintainable.” 
Tlie opinion thus expressed by the learned judges was ac- 
quiesced ill by the House of Lords, who affirmed the judg- 
ment in the defendant s favour of the Couri below. It is, 
however, observable that one very learned lord inclined to 
impose, on the proposition deducible from the reasoning in 
the above case and some of the authorities there cited, a not 
unimportant qualification. Eveiy man,” remarks Lord 
Wemleydale (yj, has a right to the natural advantages of 
his soil — the plaintiff to the benefit of the flow of water in 
the river and its natural supplies — the defendant to the 
enjoyment of his land and to the undergi-ound waters on it, 
and he may, in order to obtain that water, sink a well. But 
according to the rule of reason and law, sic utere tuo ut 
alienum non ladas, it seems right to hold that he ought to 
exercise his right in a reasonable manner, with as little 
injuiy to his neighbour’s rights as may be.^ 

From what has been said in the foregoing pages, touching 
the more important — when practically regarded — of ordinary 


(y) 6 H. L. Ca. 888. 
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torts {z) to realty, will be inferred the solicitude of our law 
so to regulate the rights of property, that, whilst its free use 
and enjoyment by each individual are not unduly interfered 
with, the privileges legally vested in every other member of 
the community may be respected. 


Sect. II — Torts to Personal Property. 

Chattels personal aj^e, strictly speaking, things moveable : chattels 

pc t*30 li*ll*"* 

which may be annexed to or attendant on the person of the 
owner, and carried about with him’’ from one place to 
another (a). Such are animals of various kinds, household 
furniture, money, jewels, corn, articles of clothing, and every- 
thing which can properly be transferred from place to 
place (&). 

Now, in discussing, so far as space will permit, the ordi- Torts to 

^ ^ personiUty- 

nary torts to personalty, it will be convenient to treat, 1st, 

Of torts to property in the possession of the owner ; 2ndly, 

Of torts to property out of the owner’s possession, and espe- 
cially (as included in this subdivision of the subject) of torts 
to chattel property under bailment to another, when com- 
mitted, — 1. By the bailee himself. 2. ’By a stranger. 

First, then, a tort to personalty in the possession of the Torts to 
owner may be constituted by the wrongful deprivation of 
that possession (c) ; or by an abuse of, or a damage done to. 


(z) Further information as to which, 
together with references to additional 
cases, may be met with in Selw. N. P., 
12th ed., vol. 2, nnder the titles 
Nuisance,*’ “Trespass.” 

(a) 2 Bla. Com., p. 387 ; 3 Id., p. 
144. Whether or not things fall within 
the class of “fixtures annexed to the 
freehold” or “chattels,” is a question 
often requiring determination in actions 
of TroTer or Detinue. See, for instance, 
Walmdey v. Milner 7 C. B., N. S., 
116 ; Roffey v. Benderson, 17 Q. B. 


674. 

(6) 2 Bla. Com., p. 387 ; 3 Id., p. 
144; 2 Kent Com., 10th ed., p. 436, 
where the distinction between chattels 
real and chattels personal is fully 
considered. 

(c) The law has provided four forms 
of action applicable to such a state of 
things, viz., trespa'^s, replevin, detinue, 
and trover, the nature of each of which 
is considered per Martin, B., Ritr- 
roughes v. Bayne, 5 U. & N. 301. 
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the chattel whilst in his possession (d). A wrongful depri- 
vation of possession may be by a taking illegal in its in- 
ception ; or by an illegal detention of that whereof the 
original possession was legally acquired (d), — torts, however, 
of this latter kind will evidently fall under the second of 
the two leading classes of wrongs to personalty above indi- 
cated. 

It may readily be conceded, that, where a rightful pos- 
session of goods and chattels has once been gained, either by 
a just occupancy or by a legal transfer, whoever, whether by 
force or fraud, dispossesses the holder of them is guilty of a 
tort, remediable according to circumstances in trespass, 
trover, or case, the respective characteristics whereof have 
been already briefly pointed out (e) — '‘for’' as remarked by 
Blackstonc (/), " there must be an end of all social commerce 
between man and man, unless private possessions be secured 
from unjust invasions; and if an acquisition of goods by 
either force or fraud wore allowed to be a sufficient title, all 
property would soon he confined to the most strong or the 
most cunning ; and the weak and simple-minded part of 
mankind (which is by far the most numerous division) could 
never be secure of their possessions.” 

But — further — it is also a true proposition, that one who 
is in possession of a chattel wrongfully, as regards some 
particular individual, provided he be rightfully possessed of 
it quoad the defendant, may sue this latter pai*ty for a toi*t 
done to the specific chattel. The decision in Ai^mory v. 
Delamirie {g), clearly established that “ bare possession con- 
stitutes a sufficient title to enable the party enjoying it to 

(d) 3 Bla. Com., p. 145. 6 Exch. 714.) BndgtB v. JlawJces^ 

(e) Ante, pp. 124-120. worth, 21 L. J., Q. B., 75 (which forci- 

(/) 3Com., p. 145. bly illustrates the principle above stated 

(g) 1 Smith L. C., 5th ed., p. 302. in the text) ; Buckley v. Qrosif 8 B. & 

(See, per Pollock, C. B., commenting S. 666. 

upon the above case, White v. Mullett^ 
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obtain legal remedy against a mere wrong-doer” {h). It was 
there held, that one who had found a jewel migM maintain 
trover for it against a jeweller, whose opinion had been asked 
respecting it, and who, having got possession of it, tortiously 
retained it, and applied it to his own use. The Court i^ this 
case further resolved, that the finder of the jewel, though he 
did not by such finding acquire an absolute propei^ty or 
ownership in it, yet had such a property therein as would 
entitle him to keep it against all but the rightful owner. 
When, therefore, it is said that the action of trover only 
lies where the plaintiff has the right to possession, as well as 
a legal property in the subject of the suit” (i), we must 
remember that there are two kinds of property — absolute 
and special — absolute property is where one having the 
possession of chattels, has also the exclusive right to enjoy 
them — which right can only be defeated by some act of his 
own ; special property is where he who has the possession 
holds them subject to the claims of other persons (Ic). But 
besides the riglit of property in the goods sued for, there 
must be a right to their possession in order to support 
trover. Thus in Gordon v. Harper (?), chattels wdiich had 
been let as furniture with a house, having been wrongfully 
taken in execution by the sheriff, it was held, that, althougli 
the tenant might doubtless have sued the slieriff in trover 


(Ji) Acc.f Northam v. Bowden, 11 
Exch. 70. 

In Jeffries v. Great Wesfevn B. 
(7., 5 E. & B. 805, Lord Camphell, G. 
J,, observes — “I am of opinion that 
the law is that a person posscsbcd of 
goods as his property has a good title 
as against every stranger, and that one 
who takes them from him, having no 
title in himself, is a wrong-doer, and 
cannot defend himself by showing that 
there was title in some third person ; 
for against a wrong-doer possession is a 


title.” 

(i) Per Tindal, C. J., Owen v. 
Knight, 4 Bing. N. G. 57 ; Felthouse 
V. Bindley, 11 G. B., N. S., 869; 
}Yalk€r v. Clyde, 10 C. B., N. S., 
3S1. See Smith v. Mundy, 29 L. J., 
Q. B , 172, ^Yhich is a curious case. 

{k) Per Lawrence, J., Webb v. JPb.r, 
7 T. R. 398. 

(0 7 T. R. 9 ; and see the cases 
cited post, in connection with the law 
of bailment. 
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for the value of the things taken, yet the landlord could not 
do so, inasmuch as he had parted with the right of posses- 
sion during the continuance of the term (m). Where, how- 
ever, the two rights (already specified) of property and of 
possession concur, trover is the remedy usually resorted to 
for the particular injury of withholding goods from the cus- 
tody of their rightful owner (/i), and (as it is technically 
termed) ' converting ’ them to the use of the wrong-doer (o). 
The meaning of this term " convert ' or ' conversion,’ as just 
used, w'ill presently be considered. But one apt example 
may previously be adduced in support of the proposition just 
sta t e d, viz., tliat trover lies w^here the rights of property and 
of posse ssioiiarc concunen ti^ plaintiff^ and" as 

sh^owing^lm'n^ure of the questions, often nice and diflScult, 
wliich arise in reference to its practical application (ji). 

In Scattergood V. Sylvester (q), the facts were these, the 
plaintift^s cow had been stolen, and subsequently sold in 
market overt to the defendant, who purchased it bond fide ; 
the plaintiff, having discovered the thief, prosecuted and 
convicted him, and then brought trover against the de- 
fendant for llie cow vliich he had refused to deliver up. 
Now, it is evident, that, if in this case the plaintiff had been 
compelled to rely solely on the common law in support of his 
title to tlie cow, lie 'would have been defeated in his action, 
because at common law the projierty had been permanently 
changed Ijy the sale in market overt. The repealed st atute 
7 & 8 Geo, k c. 29. cont ains, liq vvever, a provision (s. 57) to 
thi s effect, that if any person guilty of stealing any property 
should be indicted for such offence by or on behalf ofthe 

(m) The landlord, however, might pointed out, ante, pp. 121, 122. 
sue for damage to his reversionary in- (o) See Judgm., Rodgers v, Parker^ 
terest : Tancrtd v. AUgood^ 4 H. & 18 C. B. 124. 

N. 438. (p) See Memders v. WiUicmSf 4 

(«) The daw of cases in which de- Exch. 339. 
tinue may be available as a remedy for (q) 15 Q. B. 506, with which com* 
the detention of goods is sufficiently pare Lee v. Ba/gts^ 18 0. B. 599. 
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owner, and co nvicted thereof — in such case the propert y 
gtiould be Testored to the owner or his representative : and 
although by the same section of the Act the Court might in 
a summary way order its restitution (r), yet it was held 
that this mode of procedure was but cumulative, leaving the 
remedy by action available, and that the effect of the sta- 
tutory provision just noticed was to restore the right even 
where the property was not actually restored. The thin g 
stolen, said Coleridge, J. (gb '' is to be restoreaon c^ - 
viction; it is to be gi ven up to the owner as having the 
right — that is^- jhe rig ht of property and the right of 
possession/ ' 

If we glance at the form of declaration in trover given in 
the first C. L. Proc. Act (t), we shall sec that the gist of the 
charge is, that the defendant converted to his own use, or 
wrongfully deprived the plaintiff of the use and possession of 
the plaintiff’s goods it may be desirable, therefore, to 
inquire, what is the meaning of the word ^ converted,’ here 
used ? It has on various occasions by judges and learned 
writers been explained (ii). A '' conversion ” is, where one 
finding or having the good s of another in his possessi on 
applies t hem to his own use Avdthout the consent of the 
owner (x), and such application to the finder’s use is, in 
many cases, evidenced by a demand of the goods and a 
r ^usal to give them up Tt/Y ^^A pei'son,” says Lord AVfe?i- 
h orough (z), is g uil ty of a conversion v^mtSm^dTes with 


(r) See Heg. v. Pierce^ Bell C. C, 
235. 

(s) 15 Q. B. 512; Valpy v. Gibson^ 
4 C. B. 837 ; Bloxam v. Sanders^ 4 B. 
&C. 941. 

{t) Sched. (B), No. 28. See Buclc^ 
land V. Johnson^ 15 C. B. 145. 

(w) The use of the word ‘‘conver- 
sion’* is animadverted on per Bram- 
noellf B., Evans v. Wriyhtf 2 H. & N. 
532, and the meaning of the term ex- 


plained in Burroughes v. Bayne, 5 F. 
& N. 310-311, by the same learned 
J udgo. 

{x) Toml. L, Diet., adverb. “Con- 
veraion,” 

{p) 10 Rep. 56 b, 57 a. 

(z) Stephens v. Blwall, 4 M. & S. 
261 ; as to which case see, per Pollock, 
0, B., Symonds v, Atkinson, 1 H. & 
N. 149. 
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my property an d disposes of it.** When a man takes pos- 
session of the chattel of another without justifiable cause, 
and sells it without justifiable cause, there can be no doubt 
that he is guilty of an act of conversion ** (a). Trover, says 
MaiilCi J. (i), only lies where some dominion is asserted by 
the defendant over the chattel which is the subject of the 
action. One who takes possession of goods unlawfully, which 
are in consequence lost to the owner, is to a certain extent 
guilty of a conversion. But where .... there is no 
unlawful taking of possession or assertion of dominion over 
the goods, although the goods may be destroyed, there is no 
conversion,** unless the defendant is a participator in the 
act which causes their destruction (6). “ In order to con- 

stitute a conversion,** observes Parke, B. (c), '' there must be 
an intention of the defendant to take to himself the property 
in the goods, or to deprive the plaintiff of it. If the entire 
article is (lestro 3 ^ed, as, for instance, by burning it, that would 
be a taking of the property from the plaintiff and depriving 
him of it, although the defendant might not be considered 
as appropriating it to his own use.** A conversion, then, 
may be evidenced by a wrongful taking of the goods of liim 
who has a right to the immediate possession of them — or by 
the fact that the defendant has destroyed the goods in ques- 
tion, or has participated in their destruction — it may be 
evidenced by the fact that the defendant ha.s wrongfully and 
unlawfully asserted title to or assumed dominion over the 
chattel which is the subject of the suit(d), or has ratified 
such an assumption of dominion over it by one professing to 


(a) Judgra., llilhery r. Hatton, 33 

L. J., Ex., 192. 

(J>) Heald v. Carey, 11 C. B, 993. 

(c) Simmons v. Lillyatone, 8 Exch. 
442, and see the cases cited supra; 
Jimts V. Demes, 6 Exch. 663. 

(d) See Chimery v. Viall, 5 H. & N. 
288 ; Johnson v. Stear, 15 C. B., N, 
B., 830 ; T<ywnc v. Lewis, 7 C. B. 608 ; 


Powell V. Hoyland, 6 Exch. 67 ; Wiles 
V. Woodward, 5 Exch. 557 ; Olover v. 
London and N. W. R. C., 5 Exch. 
66 ; Howard v. Shepherd, 9 0. B. 
297 ; Great Western R. C. v. Crouch, 
3 H. & N, 188 ; S, O., 2 Id. 491 ; 
A Idridge v. Johnson, 7 E. & B. 885 ; 
Tear y. Freebody, 4 0, B., N. S., 228. 
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act as his agent (e). Conversion ” means detaining goods 
go as to deprive the person entitled to the possession of them 
of his domi nion over them ' ' (/) ; and in cases like the above 
no formal demand of the goods and refusal to deliver them 
need in strictness be shown in order to support an action for 
their recovery. A demand and refusal (g) are, however, 
necessary in all cases where the defendant became in the 
first instance lawfully possessed of the goods, and the plaintiff 
is not prepared to prove some distinct actual conversion ’’ Qi) 
of them. And yet authorities may be adduced to show that 
a party is not necessarily guilty of a conversion, because he 
does not at once restore the chattel which is the subject of 
dispute, as, for instance, where it is not at the moment of 
demand made in his possession, or under his immediate 
control {i). A re-delivery of the chattel, however, is in 
trover no answer to the action, nor does it compensate for 
the previous conversion, ex, gr., if one man take away 
another’s horse, though he afterwards return it, the owner of 
the horse has a right of action as against him who WTong- 
fully took it away, and the re-delivery goes only in miti- 
gation of damages (/r) ; but the judgment in trover changes 
the property in the chattel converted (L), 

From what has been thus far said, it may be inferred that 
the action of trover is peculiarly adapted for trying the title 
to goods. It is, indeed, commonly brought with this express 
object by or against the assignees of bankrupts — by or against 


(c) Hilheryy. Hatton^ 33 L. J., Ex,, 
190. 

(f) Per Martin^ B., Burroughes y. 
Bayne, 5 H. & N. 302 ; and in PiUot 
V. Wdkimon, 2 H. & C. 82. 

{g) See Weeks v. Goode, 6 C. B., N. 
S., 367. 

{h) 1 Chitt. PL, 7th ed., p. 176; 2 
Wms. Saund. 47 e. ; Judgna., Steven- 
son V. Newnham, 18 C. B. 803. See 
y(dpy V, Sanders, 5 C. B. 886 ; At- 


wood V. Ernest, 13 C, B. 881 ; Giles t. 
Taf Vale i?. T., 2 E. & B. 822; lee 
V. Bayrs, 18 C. B. 599. 

(») Per Wilde, C. J., 7 0. B. 611 ; 
Canot V. Hughes, 2 Scott, 663; per 
Pollock, C. B., 6 H. & N. 300. 

(k) Per Pollock, C. B., Griffiths v. 
Oweti, 13 M. & W. 63. 

(/) Buckland v. Johnson, 15 C, B. 
145, 157. 
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personal representatives, — or by a judgment creditor against 
a sheriflF — who, perchance, has wrongfully sold goods under 
an execution posterior in point of time to that issued by the 
plaintiff. The remedy in question is appropriate, also, in 
many other eases where conflicting claims to chattel property 
call for adjustment. 

Quite irrespective of mere technicalities, there is a broad 
distinction to notice between the action just considered and 
that which lies for a wrongful and forcible taking of goods 
and chattels, or for a direct injury done to them. In t rover, 
the con version, not the taking, is the gist of the act ion. 
Trespass de bonis asportaiis, however, lies for the wrongful 
taking of chattels {m). In Put v. Raivsterne (n), it is said, 
that “ trover and trespass are actions soTnet ivies of a different 
nature,” for trover will sometimes lie where trespass will not 
lie — “ as if a man hath my goods by my delivery to keep for 
me, and I afterwards demand them and he refuses to deliver 
them, I may have an action of trover but not trespass,” 
‘'because here was no tortious taking; and sometimes the 
case may be such that either the one or the other will lie ; 
as where there is a tortious taking away of goods and de- 
taining them, the party may have either trover or trespass.” 
In v. Xibbs (o) (already cited (/y) ), trover was held to 
lie, although trespass would not do so, ])y virtue of tlie rule 
that a mere nonfeasance cannot constitute a trcs])ass. On 
the other hand, cases might readily be put, in which either 
trespass or trover would be a proper reniedy (q). 

As against a mere wrong-doer, indeed, who sells goods 
which he has forcibly taken, and receives the proceeds, the 
party from whose possession they were taken may waive the 
tort altogether, and maintain an action for money had and 
received, without proving any title to the goods beyond mere 

(m) See Smalley v. Kerfoot^ Sira. (o) 4 C. B. 172. 

1094. (f) Ante, p. 325, n. (h), 

(n) Sir T. Baym. 472; Jodgm., {q) See caees, ialra. 

Ntwiham T. Btevene, 10 C. B. 722. 
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possession (r). '' If/' it has been said («), a man’s goods are 

taken by an act of trespass, and are subsequently sold by the 
trespasser and turned into money, he may maintain trespass 
for the forcible injury : or, waiving the force, he may main- 
tain trover for the wrong ; or, waiving tlie tort altogether, he 
may sue for morey lead and received'' {i). 

To entitle a man, however, to bring trespass de bonis 
asyortatisj he must, «at the time when the act was done 
which constitutes the trespass, either have the actual pos- 
session in liim of the thing which is the object of the tres- 
pass, or else he njust have a constmetive possession in respect 
of the right being actually vested in him (u) ; the nature of 
what is called a “ constructive ” possession may be illustrated 
by reference to the case of an executor whose right to the 
goods of the testator accrues immediately on his death, and 
such right draws after it a constructive possession — so that 
an executor may maintain trespass for goods of the testator 
taken between the death and grant of probate {x). The 
same rule, also, applies in the case of an administrator who 
may sue in trespass for goods taken between the death and 
the grant of letters of administration, — by virtue of which 
relation, as appears by a recent decision (?/), the adminis- 
trator is enabled to recover against such persons as have 
interfered with the estate, and thereby to prevent it fi*om 
being prejudiced and despoiled. 

In regard to the latter of the two kinds of injuries (speci- 


(r) Oughton v. Seppings^ 1 B. & Ad. 
2il ; Neate v. Harding, G Exch. 349 ; 
Powell V. Pees, 7 Ad. & E. 426. See 
Buckland t. Jolinsmi^ 16 C. B. 145, 
166, 167. 

(«) Judgm., Rodgers v. Maw, 15 M. 
& W. 448 ; Judgm., Clark v. Oilbert^ 
2 Bing. N. C. 857. 

(0 See Lythgoe v. Vemcn, 6 H. & 
N. 180. 

(u) Per Ashhurst, J., Smith v. 


Milles, 1 T. R. 480 ; Bnerly v. Ken- 
dall, 17 Q. B. 937 ; Bradley v. Cap- 
ley, 1 C. B, 685. See also, in support 
of wbat is above said, TTa^son t, 
Macqaire, 5 C. B. 836, 844; White 

V. Mot'ris, 11 C. B. 1015. 

(x) Tkarpe v. Stallicood, 5 M. & 
Or, 761 ; Foster y. Bates, 12 M. k 

W. 283. 

(y) Morgan r, Thomas, 8 Szeb. 
802. 
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Torts to 
pcr8<»nalty 
out of the 
owner’s 
possession. 


Bailment— 
its nature. 


fied at p. 789), which may be offered to things personal 
whilst in the possession of the owner, consisting in an abuse 
of or damage done to them, ex. gr., by hunting a man’s deer, 
shooting his dogs, poisoning his cattle, or in an 3 rwise taking 
from the value of any of his chattels, or making them in a 
worse condition than before, it will suffice to say that the 
remedies given by our law to redress such injuries are, 1, 
by action of trespass, where the act is in itself immediately 
injurious to another’s property ; and, 2, “ by special action 
bn the case, where the act is in itself indifferent and the 
injury only consequential” (z). Under either form of action 
damages will be recoverable in proportion to the injury 
which the complainant proves by apt evidence that his pro- 
perty has sustained (a). 

Torts to personalty, whilst de facto out of the owner’s 
possession, may occur under many dissimilar circumstances, 
as where the chattel wrongfully seized or injured is in the 
custody of the law^(6), or under bailment to another. In 
reference to the latter state of facts, a few remarks may 
properly be offered. 

I A bailment is “ a delivery of a thing in trust for some 
special object or purpose, and upon a contract, — express or 
implied, — toconfonn to the object or purpose of the trust ”(c). 
Two ingredients are indeed essential to and must be pre- 
sented (under some form or other) in every satisfactory defi- 
nition of a bailment — a delivery and a trust — this latter term 
being used to signify the confidence which one man reposes 
in another (d). 

Now, it will be at once obvious, that the nature of a bail* 


(z) See Tancred v. Allyood, 4 H. 

& N. 43S. 

(а) 8 BU. Com., pp. 158-4. 

(б) Turner v. Fvrd, 16 M. & W. 
212; WiUn'oham t. Snow, 2 Wma. 
Samid* 47 a. ; cited Jeffriee ▼. Great 
Wutem R, (7., 5 £. & B. 805. 


(c) Story Bailm., 5tii ed., p. 4. The 
defibition given by the above learned 
writer Heems preferable to that in 2 
Bla. Com., p. 451. 

{d) See Tomb L. Pibt. ad verb. 
Tniit.’* 
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ment may admit of illustration in an infinite variety of ways 

thus, if cloth be delivered to a tailor to make a suit of 

clothes, he takes it upon an implied contract, viz., to make 
the clothes in a workmanlike manner, and to deliver them to 
his customer when made. He is therefore a bailee {e). And 
so is a pawnbroker who receives plate or jewels as a pledge 
or security for the repayment of money lent thereon — the 
contract or trust being in this case to keep the thing pledged 
with ordinary care and diligence, and to restore it upon re- 
demption, i.e., upon repayment of the money advanced upon 
it by the pawnor. So, if a man takes in cattle to graze 
and depasture on his land — he is a bailee — (this particular 
kind of bailment being technically termed an agistment) — 
and the bailee takes the cattle in this case on an implied 
contract or undertaking that he will look after them with 
ordinary diligence, — which means, — with that degree of 
diligence which men in general exert in respect to their own 
concerns (/). 

I In any of the foregoing instances of bailments it Avill be 
found that there is a delivery of the subject-matter of the 
bailment and a trust, i.e., a confidence reposed by the bailor 
and a corresponding undertaking by the bailee. 

The classification of bailments usually adopted {g) is into 
three great heads Qi), whereof the first comprises bailments 
in which the trust is exclusively for the henefit of the bailor 
— it includes, therefore, mandates and deposits, terms doubt- 
less used more frequently by the civil than by the common 
law writers, but still not alien to our system of jurisprudence. 
A ‘ deposit * is commonly defined to be a naked bailment of 
goods to be kept for the bailor gratuitously, and returned when 

(e) 2 Bla. Com. p. 451. inaiDly indebted to the late Dr. Story^s 

(/) 2 Bla. Com., p. 452 ; Story admirable treatise upon that subject. 
Bailm., 6th ed., pp. 15-19. This general acknowledgment will ob- 

(ff) Story Bailm., 5th ed., s. 3. \iate the necessity of repeated reference 

(A) For the following brief sketch of to the work in question, 
the leading classes of bailments, I am 


Biiilmentfl. 

Class I. 
Trubt for 
cxchimve 
l>eTieflt of 
bailor. 
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he shall require them, and a ‘ mandate ' is likewise a gratui- 
tous bailment of goods to be carried and conveyed from one 
place to another, or made with a view to some act being per- 
formed about them. Now, in the case of a mandate oi^ 
deposit (between which there is no distinction to be noted 
material for the present inquiry), the bailment is made for 
the benefit of the bailor, and the law applicable to these cases 
is, that the bailee is bound merely to use a slight degree 
of diligence respecting the thing bailed, and is liable for gross 
negligence only — the reason being that the bailee is to re- 
ceive nothing for his services. 

The celebrated case of Coggs v. Bernard (/), falls within 
the general class of bailments now under consideration. There 
the plaintiff declared, that, whereas the defendant undeidook 
and proniised safely and securely to take up certain hogsheads 
of brandy out of a cellar where they were deposited and to 
lay them do^\Tl in another place, he so negligently and care- 
lessly put them down again, that, by his negligence, one of 
the casks was staved and a quantity of brandy spilt. After 
verdict, an objection was taken to this declaration on the 
ground that it contained no averment that the defendant was 
a common carrier (in which case, as we shall presently see, 
peculiar responsibilities would have been cast on him), or that 
he was to have received anything for his services ; and the 
simple question consequently was, whetlier a man not being 
a common carrier, who undertakes gratuitously to carry goods 
or to perform some act in connection with them, is liable for 
any and what degree of negligence in the performance of his 
undertaking : the decision come to in this case established 
the law relating to contracts of mandate as it has been above 
stated ; and, in the course of his judgment, Lord Holt took 
occasion minutely to consider the various classes and subdivi- 

(f) Ld, Baym. 909. Sec Boulder v. Soulhy, 8 C. B., N, S., 251, elkd 
post 
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skma of bailments, together with the legal principles applicable 
to them. 

Instances of the kind of bailment to which I have been 
now referring do not very often present themselves in our 
mociprn law reports ; they do, however, sometimes occur, as 
in ^iporman v. Jenkins (j), and Rooth v. Wilson (fc), in the 
fori er of which, Taunton^ J., after remarking upon the diffi- 
culty of determining what is gross negligence, for which alone 
a mandatary or (^positary is liable, observes that there may 
be cases where this question will be matter of law more than 
of fact, and others again where it will be matter of fact more 
than of law (V). So, in regard to the question — what is to be 
deemed reasonable care, the absence of which will indicate 
gross negligence ? — Dr. Story (m) observes, that, being a bailee 
without reward, a depositary is bound to slight diligence 
only, but in every case good faith requires that he should 
take reasonable care of the deposit, and what is reasonable 
careXmust materially depend upon the nature, value, and 
quaMy of the thing [bailed], the circumstances under which 
it i« deposited, and sometimes upon the character and con- 
fidcifce and particular dealings of the parties ’’ (?i). 

F urthcr, it is necessary to observe, in connection with the 
particular class of bailments under consideration, that even a 
gratuitous bailee who accepts his trust for the benefit of the 
bailor will, if possessed of skill with reference to the specific 
subject-matter of the bailment, be bound to use it — for in- 
stance, — a person conversant with horses might be answerable 
for damage happening to a horse whilst under his gratuitous 
care or management, for which an individual not so skilled 
might be in no degree responsible (o). 


{/) 2 Ad. & E. 256. 

(h) 1 B. & Aid, 59, 61, ubi vide per 
I<ord JSllenhoroug\ C. J. ; see also 
Myttonv. Cocky 2Str. 1099 ; Dartnall 
V. ffovjardy 4 B. & C. 845 ; White v. 
ffuwphrey^ 11 Q. B. 48. 


(l) See Melville y. Doidge^ 6 C. B. 
450. 

(m) Bailm., 5th ed , p. 63. 

(n) See MilU v. Bolton, 2 H. A; N. 
14. 

(o) V. 11 M. & W. 118. 

8 F 
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Bailinents. 

Class II. 
Trust for 
exclusive 
benefit of 
bailee. 


With respect to bailments purely gratuitous, one question 
may with good reason be asked — can a contract to accept such 
a bailment and to discharge its resulting duties be enforced — 
would not an action for the pui-pose of enforcing it or obtain- 
ing damages for its nonperformance fail by re^lson of the 
maxim — Ex nudo pcLcto non oritur actio ? The answer is, 
that such an action would fail, and that the party who has 
entered into a gratuitous contract of the kind supposed may 
relieve himself from liability before perfornfance by a simple 
refusal to discharge the trust. If, however, he accept th e 
bailment, he will thereby render hims elf lia ble for negligence 
( of the degree before^ecifiedj during its cont inuance. This 
liability results directly from the rule cited at a former 
page (jp), that the confidence induced by undertaking any 
service for another is a sufficient legal consideration to create 
a duty in its performance ; '' and it is, accordingly, gene | rally 
t rue with respect to gratuitous contracts, that for nonfeas • nee, 
e ven when a party suff ers a damage t hereby, no action ilies , 
Sut for misfeasance an action will lie {q ). ^ 

Next in order of the three leading classes of bailirimts, 
already adverted to, is that in which the trust is excluj-w v^ely 
for the benefit of the bailee, and in which the thing bailed is 
usually to be restored in specie, A bailment of this kind was 
denominated in the civil law commodatum, in ours it is called 
a loan, and the degree of diligence here required from the 
bailee is very much, if not precisely, that required from a 
gratuitous bailee possessing skill, who, as above stated, is 
bound to exercise the skill which he possesses ; the reason 
being, that a gratuitous bailee for use must be taken, in 
point of law, to have represented himself to the bailor as a 
person of competent skill — a much greater degree of diligence 
will therefore be expected from him than from one who is a 

(p) P. 670 ; see Shillibeer v. Glyn, 186 et seq. ; BaZfe v. West, 13 C. B. 

2 M. & W. 143. 466, cited ante, p. 671 ; Elsee v* Oai- 

(q) Stoxy Bailm., 5ih, ed., pp. 13, ward, 5 T. B. 143, 149, 150. 
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mere gratuitous bailee for the benefit of the bailor. The law 
applicable to the class of bailees now in question, is explained 
in Wilson v. Brett {r) already cited, illustrated to some ex- 
tent by Lord Camoys v. Scurr (s), and commented on by 
Lord Campbell, C. J., in Bansey v. Richardson (t), and by 
Lord Holt in Goggs v. Bernard, where the latter eminent 
judge takes occasion to observe, that the party to whom a 
loan of chattels is made gratuitously ‘4s bound to the strictest 
care and diligence to keep the goods [lent] so as to restore 
them back again to the lender ; for the bailee, having a 
benefit by the use of them, will be answerable if guilty of 
the least neglect, as if a man should lend another a horse to 
go westward, or for a month, and the bailee go northward, or 
keep the horse above a month — if any accident happen to 
the horse in the northern journey, or after the expiration of 
the month, the bailee will be chargeable, — because he has 
made use of the horse contrary to the trust under which he 
was lent ; and it may be, if he had been used no otherwise 
than as had been intended, the accident would not have 
happened (u). 

One ordinary instance of the above kind of bailment occurs 
in the case of a gratuitous or simple loan of money. And 
in connection either with the present or the preceding class 
of bailments (for the facts as reported do not enable us 
positively to say to which it may belong), should be men- 
tioned — Nicholls V. Bastard which shows, that, if chattel 

property be taken wrongfully out of the possession of a 
gi’atuitous bailee, he may sue for it in trover in his own 
name, or the bailor may sue — the former having a special, 
and the latter an absolute property in the chattel {y). 


(r) 11 M. & W. 113, 116. 

(8) 9 Car. & P. 383. 

{t) 3 E. & B. 167. 

{u) Blahemore v. Bi'istol and Exeter 
B, C,, 8 E. & B. 1036, 1050, shows 
that the duties of the borrower and 


lender of a chattel are in some degree 
correlative: Judgm,, MacCarthy v. 
Young, 6 H. & N. 336. See Judgm., 
Taylor v. Caldwell, 3 B. & S, 838-9. 
{x) 2 Cr. M. & R. 669. 
iy) Ante, p. 791. 


3 F 2 
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Bailments. 
Class IIL 
Trust for 
benefit of 
both parties. 


Pawnee- 
liability of. 


To the third class of bailments, in which the trust is for 
the benefit of both parties, is referable the law relative to 
vadium, the pledging or pawning of a chattel, and that 
relating to locatio-conductio, a bailment for reward or com- 
pensation, which may not improperly be regarded as divisible 
into as many sub-classes as there are different modes of 
employing care or labour upon goods (z), the more important 
of these subdivisions being (a) : 1. The hiring of a thing for 
use (locatio rel). 2. The hiring of work and labour (locatio 
operis faciendi). 3. The hiring of care and services to be 
performed or bestowed on the thing delivered {locatio cus- 
todice). 4. The hiring of the carriage of goods from one 
place to another (locatio operis mercium vehendarum). 
The class of bailments before us is, then, obviously far more 
comprehensive and practically important than either of the 
two kinds previously mentioned (6), embracing, inter alia, 
bailments to pawnbrokers, innkeepers, and carriers ; as to 
each of which successively some few observations are sub- 
joined. 

It may, however, in this place be well to premise that the 
general rule applicable where the bailment is reciprocally 
beneficial to both parties to it is, that ordinaiy diligence on 
the part of the bailee is required, so that (to put the con- 
verse of the rule) he will be responsible for ordinary neglect. 
The degree of care or diligence required in this third class of 
bailments is therefore intermediate between that required 
from a bailee in the first and in the second class. 

A pledge or pawn may be defined to be ‘‘ a bailment of 
goods to a creditor, as security for some debt or engage- 
ment (c) ; and with respect to it, the rule deducible from 

(z) 1 Smith L. C , fith ed., p. 191. “To constitute a valid pledge, there 

(a) Story Bailni., r*th ed , p. 11. must be a delivery of the article either 
(h) Ante, pp. 799, 802. actual or conetructive to the pawnee 

(c) Story Bailm., 5th ed., p. 10; per Ar/e, C. J., Martin y. Reid, 11 C. 
per Lord Holt, C. J., Ld. Raym, B., N. S., 734. 

916 . 
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the judgment of Lord Holt in Cogga v. Bernard is, that 

the pawnee is bound to use ordinary diligence in the care 
and safeguard of the pawn ” {d), so that, if the thing pawned 
be lost notwithstanding the exercise of such diligence, the 
pawnee may still resort to the pawnor for the amount of 
the debt secured by the pawn {e), If,’' says Lord Holt, 

'' the pawn be such as it will be the worse for using, the 
pawnee cannot use it, as clothes, &c. ; but if it be such as 
will be never the worse, as if jewels for the puipose were 
pawned to a lady, she might use them, but then she must do 
it at her peril ; for whereas if she keeps them locked up in 
her cabinet, if her cabinet should be broken open and the 
jewels taken from thence, she would be excused ; if she 
wears them abroad, and is there robbed of them, she will be 
answerable ; and the reason is, because the pawn is in the 
nature of a deposit, and as such is not liable to be used (/)* 
But if the pawn be of such a nature as the pawnee is at 
any charge about the thing pawned, to maintain it, as a 
horse, cow, &c., then the pawnee may use the horse in a 
reasonable manner, or milk the cow, &c., in recompense for 
the meat ” (</). 

The pawnee, however, is bound to give up to its lawful 
owner the thing pawned, upon a tender of the amount due 
to himself ; and consequently if the chattel in question be 
lost after such tender has been made, the pawnee will be 
responsible as having made himself a wrong-doer by his 
detention of the pawn, and if a man keeps goods by wrong, 
he will be answerable for them at all events Qi). Subject to 
the qualified property in the goods pawned thus transferred 
to the pawnee, the pawnor retains his property in them ; 

(d) 1 Smith L. C., 6th ed., p. 194, (/) Citing Owen, 128. 

(e) As to the liability of a pawn- {g) See also Story Bailm., 6fch ed., 

broker for damage done to goods pawned pp. 337, 338. 

by an accidental fire, see Syred v. Car- (A) ‘Per Lord C. J., Oogys y 
Tuiheta, E. B. & E. 469. Bernard, 2 Ld. Raym. 917. 
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and, as incident to such property, he has a right to sell the 
chattel pledged (i) ; and when this right has been exercised, 
the purchaser has the same interest in the chattel which the 
pawnor had (A;), so that in an action of trover brought for it 
by the pawnor against the pawnee, on repayment of the 
amount for which the thing was pledged, the jus tertii 
might, in general, be successfully set up (Q. 

The business of pawnbrokers is regulated by the statute 
law (m), which, inter alia, provides, that if the pledge be not 
redeemed at the expiration of a year and a day, the pawn- 
broker may then expose it to sale as soon as he can con- 
sistently with the provisions of the Act; but if, at any 
time before the sale has actually taken place, the owner of 
the chattel pawned tender the principal and interest due, 
together with the expenses (if any) incurred, he is entitled 
to a return of the chattel ; for the power of sale is allowed 
the pawnbroker merely to secure to him the money which he 
has advanced, together with the high rate of interest which 
the law allows to him in his character of pawnbroker (u). 
Should the forfeited pledge, however, be sold, in accordance 
with the power of sale given by the Act, the question pre- 
sents itself, — is the pawnbroker to be regarded as warranting 
the title of the chattel sold? In Morley v. Attenborough (o), 
the Court of Exchequer, after an examination of the earlier 
cases, came to the conclusion that there is no implied war- 


{i) As to the right of the pawnee to 
Bell the pledge, see Pigot v. Cuhley, 16 
C. B., N. S., 701. 

{Tc) Franklin v. Neate, 13 M, & W. 
481, 486. See Reeves v. Capper, 5 
Bing., N. 0., 136; Florg v. Denny, 7 
Exch. 681. 

(l) Chessman v. Exall, 6 Exch. 
841 ; Thorm v. Tilbury, 3 H. & N. 
534. 

(m) 39 & 40 Geo. 3, c. 99 ; 9 & 10 
Viet. c. 98 ; 19 & 20 Viet. c. 27 ; 22 
k 23 Viet. e. 14 ; 23 Viet. c. 21. See 


Attenborough v. London, 8 Exch. 661 ; 
Fergmson v. Norman, 6 Bing. N. C# 
76 ; Syred v. Carruthers, supra, n. (c); 
Shackell v. West, 2 E. & E. 326 ; 
Fraser v. Hill, 1 Macq. H. L. Ca. 392. 

{n) Per Abbott, C. J., Walter v. 
Smith, 6 B. & Aid. 439, 441. 

(o) 3 Exch. 600. Acc. Judgm., 
Hall V. Conder, 2 C. B., N. S., 40 ; 
Smith V. Neale, Id. 67, 80, 89 ; 
Judgm., Emmerton y. Medkews^ 7 H. 
& N. 693. 
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ranty of title on the sale of an ascertained chattel ; and that, 
if there be no fraud, a vendor is not liable for a bad title, 
unless there is an express warranty, or an equivalent to it, 
by declarations or conduct. Usage of trade, they remarked, 
if proved as a matter of fact, would, of course, be sufl&cient 
to raise an inference of such an engagement ; and, without 
proof of such usage, the very nature of the trade may be 
enough to lead to the conclusion that the person carrying it 
on must be understood to engage that the purchaser shall 
enjoy that which he buys as against all persons {p). Apply- 
ing these remarks to the case of a pawnbroker selling a 
forfeited pledge eo nomine^ we infer that he must be con- 
sidered as selling merely the right to the pledge which he 
himself had (g), as undertaking merely that the subject of 
sale is a pledge, and is irredeemable, and that he (the vendor) 
is not cognisant of any defect of title to it. Under the 
circumstances here supposed, accordingly, a pawnbroker 
selling a forfeited pledge would not be liable to refund the 
purchase-money if the vendee should afterwards be compelled 

(p) In Sims v. Marry at^ 17 Q. B. 

291, Lord Campbell^ C. J., after citing 
and approving of the judgment deli- 
vered by ParJee^ B., in Morley v. 

Attenhorougkf supra, proceeds thus ; — 

“It may be that the learned Baron is 
correct in saying, that, on a sale of 
personal property, the maxim caveat 
emptor does by the law of England 
apply ; but, if so, there are many ex- 
ceptions stated in the judgment which 
will well nigh eat up the rule. Exe- 
cutory contracts are said to be ex- 
cepted, so are sales in retail shops, or 
where there is an usage of trade ; so 
that there may be difficulty in finding 
cases to which the rule would practi- 
cally apply.” See further, as to the 
point above adverted to, Westropp v. 

Solomt/th 8 C. B. 845, and cases there 
ated. 


( 5 -) See Chapman v. Speller^ 14 Q. 
B. 621. 

In Morley v. Attenhoroughy 8 Exch. 
514, the Court, however, further ob- 
serve as follows: — “It may be, that 
though there is no implied warranty of 
title, so that the vendor would not be 
liable for a breach of it to unliquidated 
damages, yet the purchaser may re- 
cover back the purchase-money as on a 
consideration that failed, if it could be 
shown that it was the understanding of 
both parties that the bargain should be 
put an end to, if the purchaser should 
not have a good title. But if there is 
no implied warranty of title, some cir^ 
curr^tances must be shown to enable the 
plamtjff to recover for money had and 
received^ See Oompertz v. BartleUy 
2 E. & B. 849. 
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to restore the chattel to some third party, as being the right- 
ful owner of it. 

iSbufty oiT liability at common law of an innkeeper for the loss 

of a guest’s property whilst sojourning at his inn rests, not 
on mere reason, but on custom, growing out of a state of 
society no longer existing (7^). By legal Implication, the 
property of the guest is deemed to be in the actual care and 
custody of the innkeeper, who is, with some rare exceptions, 
held responsible for its safety (s), and has a right to make 
such charges as may compensate for the responsibility thus 
imposed on him (t). Upon this subject Calyes case (u) is 
the leading authority, whence we deduce that, in order to 
charge a person with the responsibilities of an innkeeper, it 
must be shown that he is the keeper of a common ‘ inn ’ (x)', 
i. 6 ., of a house where the traveller is furnished with every- 
thing which he has occasion for whilst upon his way (y). 

Assuming the above condition to be satisfied, an inn- 
keeper’s liability seems closely to resemble — though it is not 
altogether so great as — that which attaches to a common 
carrier by our customary law. An innkeeper,” says Bayley, 
J. (2:), is primd facie liable for any loss not occasioned 
by the act of God or the king’s enemies, although he may 
be exonerated where the guest chooses to have his goods 
under his own care the latter part of this remark being 
well illustrated by the case of Burgess v. Clements (a). The 
rule as to an innkeeper’s liability seems, indeed, substan- 


(r) Per Coleridge^ J., 3 E. & B. 159. 

(s) Per Wightman, J., 3 E. &B. 155. 
See Day v. Bather, 2 H. & C. 14. 

{t) Per Erie, C. J., Holder v. Soulby, 
8 C. B., N. S., 264; Calye's case, 8 
Eep., 32 a., let Resol. 

(tt) 8 Rep. 32 ; Bennett v. Mellor, 5 
T. R. 273. 

(x) ‘‘Inn,*’ hospitium, diversorium. 

(y) Per Bayley, J., Tkomjgson v. 
Lacy, 8 B. & Aid. 286. 


( 0 ) Richmond v. Smith, 8 B. & C. 
9. See, however, the remarks on this 
dictum, which is somewhat too broadly 
expressed, Story Bailm., 5th ed., p. 
499. 

Kent V. Shuclcard, 2 B. & Ad. 803, 
shows tliat there is no distinction be- 
tween money and goods as regards the 
innkeeper’s liability. 

(a) 4 M. & S. 306 ; cited 6 £. & B. 
895. 
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tially to be that indicated by the words of the writ in Calye's 
case, which alleges that ‘‘ by the custom of the realm inn- 
keepers are obliged to keep the goods and chattels of their 
guests who are within their inns (b) without subtraction or 
loss day and night, so that no damage in any manner shall 
thereby come to their guests from the negligence of the inn- 
keeper or his servants.'’ The presumption of negligence 
from the mere fact of loss will, accordingly, be against the 
innkeeper ; but it will be open to him to repel this pre- 
sumption, by showing that the loss is attributable to the 
personal negligence of the guest (c), or to the act of God, 
or to vis major (d), or that the goods when the loss occurred 
were in the custody and under the control, not of himself 
but of his guest (e). In Cashill v. Wright (/), the Court of 
Queen’s Bench thus state the law ‘‘ resulting from all the 
authorities ” respecting the common law liability of an inn- 
keeper : — The goods [of the guest] remain under the charge 
of the innkeeper and the protection of the inn, so as to make 
the innkeeper liable as for breach of duty unless the negli- 
gence of the guest occasions the loss in such a way as that 
the loss would not have happened if the guest had used the 
ordinary care {g) that a prudent man may be reasonably 
expected to have taken under the circumstances.” 

An innkeeper is responsible for the loss of goods, only 
when they were received by him in that character ; if not so 
received, his liability will have to be determined by reference 
to the law of bailments generally Qt), 


(b) See Jones v. T^ler, 1 Ad. & E. 
522. 

(c) Armistead v. Wilde^ 17 Q. B. 
261. 

(d) See Walker v. The British 
Guarantee Ass., 18 Q. B. 277 ; Story 
Beiliu.) 5th ed., pp. 29-32. 

(c) Judgin., Morgan v. Ravey, 6 H. 
& N. 277. 

(/) 6 E. & B. 891, 900. 


{g) The legal meaning of ‘‘gross 
negligence” is “greater negligence 
than the absence of such ordinary 
care Judgm., 6 E. & B. 899. 

(^) Story Bailm., 5th ed., p. 513. 

As to the lien of an innkeeper, see 
AUen V. Smith, 12 C. B., N. S., 638 ; 
Broadwood v. Granara, 10 Exch. 417, 
and cases there cited ; Smith y. Bear^ 
love, 6 C. B. 182,— Hif a livery-stable 
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The liability of an innkeeper at common law, being such 
as above stated, has been materially diminished by the stat. 
26 & 27 Viet. c. 41, which enacts, section 1, that “ no inn- 
keeper shall be liable to make good to any guest of such 
innkeeper any loss of or injury to goods or property brought 
to his inn, not being a horse or other live animal, or any 
gear appertaining thereto, or any carriage, to a greater 
amount than the sum of 30Z., except in the following cases — 
that is to say — 1. Where such goods or property shall have 
been stolen, lost, or injured through the wilful act, default or 
neglect of such innkeeper, or any servant in his employ. 
2. Where such goods or property shall have been deposited 
expressly for safe custody with such innkeeper,” provided 
that in the case of such deposit the innkeeper may, if he 
think fit, require as a condition of his liability, that such 
goods or property shall be deposited in a box or other 
receptacle fastened and sealed by the person depositing the 
same. Section 2 of the same statute further enacts, however, 
that if any innkeeper shall refuse to receive for safe custody, 
as before mentioned, any goods or property of his guest, or if 
such guest shall, through any default of such innkeeper, be 
unable to deposit such goods or property as aforesaid,” such 
innkeeper shall not be entitled to the benefit of the Act in 
respect thereof (Q. 

Boarding- The liability of a boarding-house keeper in respect of the 

house 

liabStTof ^ guest who is lodging with him has not in any 

decided case been very certainly defined ; it seems clearly, 
however, to be less than that of an innkeeper. But a boarding- 
house keeper is, at all events, bound to exhibit ordinary care 
towards the guest and his goods — to take as much care of the 

keeper, see Parsons v. Oingellf 4 C. other place of refreshment the keeper 
B. 545, — of a trainer of racehorses, see of which is now by law responsible for 
Forth V. Simpson^ 13 Q. B. 680. the goods and property of his guests,” 

{1) The word ‘*inn” used in the and the word innkeeper” shall mean 
above-mentioned statute “shall mean the “keeper of any such place,” 
any hotel, inn, tavern, public-house, or 
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goods of the guest as an ordinarily prudent housekeeper would 
take of his own (m). How far the keeper of a boarding-house 
may be answerable for the negligence of his servant, and what 
may be the precise extent and limits of the maxim Respondeat 
superior, in case of a loss of property resulting to the guest 
from such negligence, the authorities do not enable us to 
determine {n). 

A lodging-house keeper is not responsible for a loss of his 
lodger’s goods which has arisen, not from his misfeasance, but 
only from an absence of proper care (o). 

A bailee of goods, with a view to their being conveyed by 
him from place to place, may, it is conceived, fill one or other 
of the four following characters : 1. He may be a gratuitous 
bailee, in which case, as already shown (p), he will be liable 
merely for gross negligence, and bound only to exercise slight 
diligence in reference to the goods entrusted to him. 2. He 
may be a bailee for hire, — ^though not charged upon any 
custom of the realm — and bound accordingly to a greater 
degree of diligence (j). 3. He may be a common carrier ; 

or, 4. He may belong to some particular class of carriers, 
whose liabilities are regulated by the statute law. To land 
carriers falling within either of the two last-mentioned of the 
foregoing classes will the following observations be restricted. 
In perusing them, the reader will remember that several of 
the modern decisions, which by force of section 7 (r) of the 
17 & 18 Viet. c. 31 (the Railway and Canal Traffic Act) are 
no longer applicable to companies brought within the scope 

(m) Dansey v. Richardson, 3 E. & (5) See Ross v. Hill, 2 C. B. 877, 

B. 144 ; explained, per Erie, C. J., where the action was brought for loss 
Holder v. Soulby, 8 0. B., N. S., 266. of luggage against a cab-driver, not 
{n) Dansey v. Richardson, snpra, charged as a common carrier : Wil- 
where the Court of Queen’s Bench was lougUby v. Hwridgt, 12 C. B. 742. A 
equally divided in opinion as to the ^ cab-proprietor will be liable on the con- 
above question. tract of his licensed driver : Powles v. 

(0) Holder v. Soulby^ 8 G. B., N. S., Rider, 6 E. & B. 207» 

254. (r) Post, p. 818. 

(^)) Ante, p. 800. 


Lodging- 
house 
keeper — 
liability of. 


Land car- 
rier-lia- 
bility of. 
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of its provisions, are still binding as authorities in other 
cases, and must not therefore be wholly lost sight of. It 
cannot, however, be denied that the decisions alluded to (s), 
inasmuch as Kailway and Canal Companies have to a great 
extent monopolised the inland carrying trade of the country, 
are now invested with comparatively little value or import- 
ance. 

A land carrier exercising his calling according to the custom 
of the realm, that is, publicly undertaking to carry for hire 
the goods of such as choose to employ him (t), is by the 
common law looked upon as an insurer, so that in the event 
of the goods entrusted to him being lost or damaged, to use 
the words of Sir W. Jones (u), "'nothing will excuse him 


(s) Those decisions more particularly 
■which have reference to the validity of 
notices issued in regard to the convey- 
ance of cattle by railway companies. 

(«) The question, — Who is a com- 
mon carrier ? is considered in Story 
Bailm., 6th ed., p. 621. 

The master and owner of a general 
ship is prim6, facie a common carrier ; 
his responsibility, however, may be en- 
larged or qualified by the terms of the 
bill of lading : Laver oni v. Drury, 8 
Exch. 166, 173 ; and cases cited post, 
p. 814, n. (c). 

(u) Bailm., p. 104. See Philliys v. 
Clark, 2 C. B., N. S., 1.56. 

“To give due security to property,” 
says Best, 0. J., in Riley v. Horne, 5 
Bing. 220, “the law has added to that 
responsibility of a carrier which imme- 
diately rises out of his contract to carry 
for a reward, namely, that of taking all 
reasonable care of it, the responsibility 
of an insurer. From his liability as an 
insurer, the carrier is only to be re- 
lieved by two things, both so well 
known to all the country when they 
happen, that no person would be so 
ra^ as to attempt to prove that they 


had happened when they had not, 
namely, the act of God and the king's 
enemies. ” 

Again, in Oof/ys v. Bernard, 2 Ld. 
Eaym. 918, Lord Holt, C. J., observes, 
that the law charges a commpn carrier 
“to carry goods against all events but 
acts of God and of the enemies of the 
king. For, though the force be never 
BO great, as if an irresistible multitude 
of people should rob him, nevertheless 
he is chargeable ; and this is a politic 
establishment, contrived by the policy 
of the law fur the safety of all persons, 
the necessity of whose aflfairs obliges 
them to trust these soits of persons, 
that they may be safe in theii* ways of 
dealing ; for else these carriers might 
have an opportunity of undoing all per- 
sons that had any dealings with them, 
by combining with thieves, &c., and 
yet doing it in such a clandestine man- 
ner as would not be possible to be dis- 
covered : and this is the reason the law 
is founded upon in that point.” See, 
also, as to the liability of a common 
carrier, Bourne v. Gatliffe, 11 Cl. & F. 
46 ; S, a, 7 M. & Gr. 860 \ 8 Id. 
643. 
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except the act of God or of the king's enemies ; " the “ act 
of God " being understood to signify inevitable, overwhelm- 
ing (x) accident, and by the king s enemies ” being meant 
public enemies with whom the nation is at open war (y). 

The operation of the above general rule (which was subject 
to some few and unimportant exceptions merely), being found 
prejudicial to carriers, w^as in practice greatly restricted by 
issuing notices limiting the carrier's liability, and acceded to 
as between himself and his customers. The precise modm 
operandi thus adopted for the protection of the carrier was as 
follows : — a notice was issued by the carrier, stating that he 
would not be accountable for any property above a certain 
value, unless insured and paid for at certain extra rates at the 
time of delivery." To this notice, if proved to have come to 
the knowledge of the customer ( 0 ), his assent was implied — so 
that the carrier was protected accordingly, except, indeed, in 
the case of wilful misfeasance or gross negligence, which was 
held not to be within the scope or purview of the notice or 
within the intention of the parties (a). 

In Riley v. Horne (&), the effect of notices such as above 
alluded to was much considered, and the liability attaching to 
a carrier, as the law stood prior to the stat. 11 Geo. 4 & 1 
Will. 4, c. 68, was briefly defined per Cur. ; it is there said, 

that a carrier is an insurer of the goods which he carries ; 
that he. is obliged for a reasonable reward to carry any goods 


(x) OaUey v. Portsmouth and Pyde 
Steam Packet Co.., 11 Kxch. 618, 623. 
See BriddoTi v. Great Northern R. C., 

28 L. J., Ex., 61. 

(y) Story Bailra., 5th ed., ss. 611, 
f'26. See Morewood t. Polloky 1 E. 
& B. 743. 

(z) See Rowley v. Home, 8 Bing. 2 ; 
Judgra., Riley t. Home, 6 Bing. 223 ; 
Clark V. Gray, 4 Esp. 177-8. 

(a) See cases cited supra, n. ( 2 ). A 
loss of goods by the felony of the car- 
rier’s servant would not necessarily 


have resulted from gross negligence so 
as to exclude the cairier fiom the pro- 
tection afforded by his notice. See BvJtt 
V. Great Western R. C., 11 C. B. 
140, explained in .aetcalfe v. London, 
Brighton, dec., R. C., 4 C. B., N. S., 
309, 310, and in Great Westeim R. (7., 
app., Rimell, resp., 18 C. B. 685; 
Finueane v. Small, 1 Esp. 315. 

(h) 6 Bing. 217, 224; Izett v. Moun- 
tain, 4 East, 371 ; cited per Willes, 
J., Mac Andrew v. Electric Telegraph 
Co , 17 C. B. 17. 
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to the place to which he professes to carry goods that are 
offered him (c) if his caniage will hold them,” [and he is 
informed of their quality and value {d)] ; and further, that 

if he does not ask for this infonnation, or if, when he asks 
and is not answered, he takes the goods, he is answerable for 
their amount whatever that may be ; that he may limit his 
responsibility as an insurer by notice, but that a notice will 
not protect him against the consequences of a loss by gross 
negligence ” (e). 

Such being, in brief, the liability of a carrier for loss of or 
damage done to goods entrusted to him at common law, the 
operation of the Carriers’ Act (11 Geo. 4 & 1 Will. 4, c. 68) 
upon his liability has been this : — As regards certain articles 
enumerated in the 1st section of the Act, including (amongst 
other things) gold or silver coin, jewellery, trinkets (/), bills, 
bank notes, securities for the pa)anent of money (gr), pictures, 
plate, china, silks, furs, or lace, being articles possibly of 
much value although of little bulk, it is provided that the 


(c) “At common law a carrier is 
not bound to carry for etery person 
tendering goods of any description, but 
his obligation is to carry according to 
his puUic profession A per- 

son may profess to carry a particular 
description of goods only ; for instance, 
cattle or dry goods, in which case he 
could not be compelled to carry any 
other kind of goods : or he may limit 
his obligation to carrying from one 
place to another, as from Manchester to 
London ; and then he would not be 
bound to carry to or from the interme- 
diate places. Still, until he retracts, 
every individual (provided he tenders 
the money at the time, and there is 
room in the conveyance) has a right to 
call upon him to receive and carry goods 
according to his public profession.** 
Per ParJcCf B., Johnson v. Midland 
JL 4 Exch, 872, 873, cited 7 Exch. 


712; and followed in Re Oxlade and 
North Eastc't'n R. (7., 15 C. B., N. S., 
693, 694 ; per Blackburn^ J., Hales 
V. London and North Western R. (7., 
32 L. J., Q. B., 294 ; Crouch v. Lon- 
don and North Western R. (7., 14 C. 

B. 255 ; per Crompton^ J., 5 E. & B. 
868 ; Judgm., Qarton v. Bristol and 
Exeter R. (7., 1 B. & S. 162. 

(d) A carrier is not in all cases en- 
titled to know the nature of goods ten- 
dered to him for carriage, see per 
Jervis^ C. J., and MaulSy J., 14 C. B. 
291, 294-5. 

(c) See Phillips v. Clarhy 2 C. B,, 
N. S., 1 66 ; Phillips v. Edwards^ 3 
H. & N. 813. 

(/) See Bernstein v. BaxendaUy 6 

C. B., N. S., 261. 

(g) See Stoessiger v. South Eastern 
R, C.y 8 E. & B. 649. 
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can'ier shall not be liable for the loss of or any injury to any 
parcel containing such articles — when exceeding in value 
lOZ., — unless the value and nature of the article shall have 
been declared, at the time of its delivery, by the person 
sending or delivering the parcel, and an increased charge for 
carnage, or an engagement to pay the same, be accepted by 
the party receiving it (It). By sect. 2 the carrier will be 
entitled to demand (i), for the carriage of any parcel con- 
taining any of the articles specified in the 1st section of the 
Act, an increased rate of charge to be notified by some 
notice (Ic) affixed in legible characters in some public and 
conspicuous part of the oflBce or receiving house (1) of the 
carrier, in which case tlie party forwarding goods will be 
bound by the notice without any further proof being given 
of its having come to his knowledge. By sect. 3 the carrier 
must also (if required so to do) give a receipt to the sender 
for the amount paid for carriage of any article the value 
of which has been declared as above mentioned ; and “ if 
such receipt shall not bo given when required, or such 
notice as aforesaid shall not have been affixed/’ the earner 
will be disentitled to any benefit or advantage under the 
Act, but will be responsible as at common law and liable to 
refund to his customer the increased rate of charge paid by 
him. 

Again, the 4th section of the Act invalidates all notices 
issued for the purpose of limiting the carrier’s liability in 
respect of articles not enumerated in its 1st section. By 


{h) By sect, 7, where any parcel has 
been delivered to the carrier, its value 
and contents declared, and an increased 
rate paid for caniage, the customer 
may, in the event of the parcel being 
lost or damaged, recover the increased 
charge so paid, in addition to the value 
of the parcel. See, further, as to the 
measure of damages in an action for loss 
of or damage done to goods confided to 


a common carrier, sect. 9. 

(i) It is incumbent on the carrier to 
demand — not on the customer to tender 
— ^tbe increased charge : Ch'eat Northern 
B, C.f app., Behrensy resp,, 7 H. & N. 
950; a, 6 Id. 366. 

(k) See Owen v. Burnett^ 4 Tyr. 
184 a. 

(Q See sect. 5 of the above Act; 
Syms y. Chaplin^ 5 Ad. & S. 684. 
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sect. 6, nothing in the Act shall extend or be construed to 
annul or in anywise affect any special contract ” which may 
be entered into between a common carrier and another party 
for the conveyance of merchandise and goods, and which may 
in express terms limit the carrier’s liability. Sect. 8 further 
provides, that nothing in the Act contained “ shall be deemed 
to protect any mail contractor, stage-coach proprietor, or other 
common carrier for hire from liability to answer for loss or 
injury to any goods or articles whatsoever, arising from the 
felonious acts of any coachman, guard, book-keeper, porter, or 
other servant in his or their employ, nor to protect any such 
coachman, guard, book-keeper, or other servant from liability 
for any loss or injury occasioned by his or their own personal 
neglect or misconduct.” 

Now, the first general remark to be made with reference to 
the Carriers’ Act is, that, neither by it nor by the special con- 
tract between parties (if there be one), are common earners 
brought into the position of ordinary bailees for hire. They 
still continue common carriers, and liable to all the duties 
attaching to them in that character, except so far as they are 
qualified by the statute, where the statute applies, — or by the 
special contract, where the special contract applies (m). And 
it has been repeatedly held that railway companies invested by 
statute with permissive powers to act as carriers, become, if 
they avail themselves thereof, subject to the liabilities imposed 
on common carriers by our customary law {n). Bearing this 
in mind, we shall find, that, under the statute, all persons 
sending goods of a particular description and value by a carrier, 
when they deliver them at his ofl&ce, are bound to give him i 
information of their nature and value (o). If the sender of the < 

(wi) Per Maule, J., Butt v. Qreat a, 10 M. & W. 399, 422; followed in 
Western B, C., 11 C. B. 152. Baxendale v. Great Western R, Ct, 14 

(») See, for example. Palmer Vi C. B., N. S., 1, 44. 

Grand Junction R. C.y iVL. (o) Hart v. Baxendale^ 6 Esoh. 

t66 ; Pickford v. Grand Jwictien 769 ; Judgm., Great Northern A (7*, 
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goods omits to give this information, he will be disentitled to 
SU6 the carrier for loss (p) of the goods, even where occasioned 
by gross negligence (q), provided there be no wilful neglect, no 
misfeasance, nor abandonment of the character of carrier (r) ; 
though to such a defence under the statute plaintiff may reply 
that the loss arose through the felonious act of the carrier’s 
servant ; for, in this latter case, the statute would not afford 
protection (s). 

Another condition, however, must be fulfilled, in order that 
the carrier may be entitled to demand an extra charge 
for carrying the goods specified in the 1st section of the 
Carriers’ Act : he must comply with the requirements of the 
2nd section of the Act, in putting up the notice in his office ; 
he must also give a receipt, if required, for the amount paid 
for carriage. 

Such being the effect of a notice restricting the carrier’s 
liability whether at common law or under the provisions of 
the Carriers’ Act, it becomes necessary to examine the effect 
and operation of the stat. 17 & 18 Viet. c. 31, which applies, 
however, exclusively to Railway and Canal Companies, and 


app,, Behrens, resp., 7 H. & N. 953 ; 
Smith V. London, Brighton, and South 
Coast R. C., 7 C. B. 782. 

(jp) The Ist section of the Act applies 
to protect the carrier, where the chattel 
is either abstracted, lost, or injured 
whilst in his personal care, but not in 
cases where the owner of the article 
suffers or sustains damage from the re- 
fusal of the carrier to take goods : 
Pmeiami v. London and South Western 
22. (7.^18 C. B, 226; — or from the 
neglect of the carrier to deliver in due 
time ; Beam v. London and South 
Western R. C., 10 Exch. 793. 

(g) Great Western R. C., app., 
RivM^U, resp., 18 C. B. 675; Metcalfe 
T. London, Brighton, <fcc, 22. (7., 4 0. 
8., 807i 

^ Bee Hinton v. DihUn^ 2 Q. B. 


646 ; Wyld v. PieJeford, 8 M. & W. 
443, as explained by Jervis, C, J., in 
Butt V. Great Western R, Q,, 11 C, B, 
1 50 ; SmiXh v. London and Brighton 
R. C.,7 C. B. 782. The meaning of 
the term gross negligence''’* is ex- 
amined minutely in Judgm., Austin v. 
Manchester, She^eld, and Lincolnshire 
22. <7., 10 C. B. 474-6 ; ante, p. 809, 

n- {g)* 

(«) Sect. 8, as explained per Platt^ 

B. , Machu V. London and South 
Western R, C,, 2 Exch. 432 (who ob- 
serves, that **its effect is to take out 
of the operation of the statute all losses 
occasioned by felony on the part of per- 
sons who, in case of loss, might be 
treated as servants of the carrier*') : 
Metcalfe v. London, BrigJUon, dsc,, 22. 

C. . 4 a B.. N, a, 807, 811. 

8 a 
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moreover expressly provides, that nothing therein contained 
shall alter or affect the rights, privileges, or liabilities of any 
such company under the 11 Geo. 4 & 1 Will. 4, c. 68, with 
respect to articles of the descriptions mentioned in that Act. 
The Kailway and Canal Traffic Act has reference then to 
articles not brought within the provisions of the prior statute 
— especially to cattle and other animals, which form an im- 
portant item in the carrying trade of our great companies. 
The 7th section of the Act alluded to enacts, that every 
company to which it applies (t) '' shall be liable for the loss 
of, or for any injury done to any horses, cattle, or other 
animals (u), or to any articles, goods, or things in the receiving, 
forwarding, or delivering thereof, occasioned by the neglect or 
default of such company or its servants, notwithstanding any 
notice, condition, or declaration made and given by such 
company contrary thereto, or in anywise limiting such 
liability ; every such notice, condition, or declaration being 
hereby declared to be null and void : provided always that 
nothing herein contained shall be construed to prevent the 
said companies from making such conditions with respect to 
the receiving, forwarding, and delivering of any of the said 
animals, articles, goods, or things as shall be adjudged by the 
Court or judge before whom any question relating thereto 
shall be tried, to be just and reasonable. Provided always, 
that no greater damages shall be recovered for the loss of or 
for any injury done to any of such animals, beyond the 
sums ’’ specified in the Act (x), '' unless the person sending 
or delivering the same to such company shall, at the time 
of such delivery, have declared them to be respectively of 
higher value than that mentioned in the Act, in which 
case it shall be lawful for such company to demand and 

{t) See Bcct. 1 (the interpretation R, 0.^2 B. & S. 122, 152. 
clause). {x) That is to say— for any neat 

(it) A dog is within these words : cattle, per head 16i. ; for any sheep ot 
Harmon t. London, Brighton, Ac., pigs, per head 2?. 
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receive, by way of compensation for the increased risk and 
care thereby occasioned, a reasonable percentage upon the 
excess of the value so declared above the respective sums so 
limited as aforesaid, and which shall be paid in addition to 
the ordinary rate of charge : and such percentage or increased 
rate of charge shall be notified in the manner prescribed in 
the statute 11 Geo. 4 & 1 Will. 4, c. 68, and shall be binding 
upon such company in the manner therein mentioned {y ) : 
provided also, that the proof of the value of such animals, 
articles, goods, and things, and the amount of the injury done 
thereto, shall in all cases lie upon the person claiming 
compensation for such loss or injuiy.’' 

The ti'ue construction of the earlier portion of the clause 
above set out, may, according to Lord Wesibury, C. ( 0 ), be 
expressed in few words. “ I take it,'' says his Lordship, to 
be equivalent to a simple enactment, that no general notice 
given by a railway company shall be valid in law for the 
purpose of limiting the common law liability of the company 
as carriers. Such common law liability may be limited by 
such conditions as the Court or Judge shall determine to be 
just and reasonable, but with this proviso, that any such 
condition so limiting the liability of the company shall be 
embodied in a special contract in wi’iting between the com- 
pany and the owner or person delivering the goods to the 
company, and which contract in writing shall be signed by 
such owner or person.” 

A condition which, if embodied in a contract between a 


{y) Ante, p. 815. 

(s) Peek V. North Staffordshire R. 
C., 82 L. J., Q. B., 241, 269 j per WiU 
J., 4 H. & N. 849 ; M^Marms 
V. Lancashire and TorJcshire R, C.^ ^ 
H. & N. 827, reversing S, C., 2 Id. 
698 (commented on in Real v. South 
Deton R. C.j 5 H. &; N. 875) ; 
M*6ance v. London arid North WesU 
tr% R» (7.> 7 H. & N. 477 ; Harrison 


V. London and Brighton R. (7., 2 B. 
& S. 162, reversing S, C., Id. 122 ; 
Gregory v. West Midland R, <7., 88 
L. J. ,Ex., 165, 168 ; Simons v. Great 
Western R, C,, IS C. B. 806 ; followed 
in Garton v. Bristol and Eoceter R, C., 
1 B. & S. 162 ; London and North 
Western R, (7. y. Dunham^ Id. 826; 
Lome y. Great Western R, 0., 5 K & 
N. 867. 


8 Q 2 
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railway company and the owner of goods delivered to be 
carried by that company, would exempt the company from 
responsibility for damage done to the goods however caused 
— including, therefore, gross negligence, and even fraud or 
dishonesty on the part of the servants of the company — ^would 
be neither just nor reasonable (a). 

Prior to the Railway and Canal Traffic Act above in part 
set out, a special contract for the conveyance of goods or 
cattle between a railway company and their customer (which, 
as already shown, was unaffected by the Carriers’ Act (b ) ), 
was usually evidenced by some memorandum appended to 
the receipt given at the company’s receiving house for goods, 
&c., brought thither for conveyance by train, the carriage of 
which was paid there ; and to the validity of such a contract 
the signature of the consignor (or his agent) was held not to 
be indispensable or essential, provided that his assent to the 
restrictive conditions put forth by the company could from 
the facts adduced in evidence fairly and reasonably be in- 
feiTed (c). Consequent on the decisions of our Courts touch- 
ing the special contracts referi'ed to, a wide immunity from 
liability was enjoyed by railway companies acting as carriers 
of cattle or goods, to curtail which within more reasonable 
limits the 17 & 18 Viet. c. 31, s. 7, (which, it must be re- 
membered, applies to such goods and articles merely as are 
not within the provisions of the Carriers^ Act,) provides that 
no special contract ” between a railway or canal company 
and any other parties respecting the receiving, forwarding, 
or delivering of any animals, articles, goods, or things,” as in 
the statute mentioned, shall be binding upon or affect any 
such party unless the same he signed hy him or by the fer- 

(a) Pttk T. North. Staffordshire H, Northern R, C. v. Mo^'ville^ 21 L. J., 

'C, 32 L. J., Q. B., 241 (where the Q. B., 319; Yorh^ NewcastUy and 

cases are collected) ; Aldridge v. Great Berwick R. C. v, Crisp^ 14 C. B. 527, 

Western R. C., 15 C. B., N. S.,) 582. and cases there cited ; Walker v. York 

(b) Sect. 6, cited ante, p. and North Midland i2. C7., 2 E. & B. 

(c) See, per Coleridge^/ J Great 750, 762. 
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8071 delivering such animals, articles, goods, or things 
respectively for carriage '' (d). 

Assuming that the requirements of the Carriers* Act have 
been duly observed, and that there was no fraud, inducing the 
consignor to sign the contract (e), The Great Northern Rail- 
way Company Y.Morville (/) shows clearly in what manner 
a special contract may, in any case falling within its pro- 
visions, be made available to limit the liability of a railway 
company as common carriers. There the plaintiff brought 
his action against the company for damage done to a horse 
belonging to him whilst being conveyed upon their line ; 
and the question turned entirely upon the effect of a memo- 
randum or ticket signed by the plaintiff on payment of the 
charge for carriage, which on the face of it, in express terms, 
stated that it was 'issued subject to the owner*s undertaking 
to bear all the risk of injury by conveyance and other con- 
tingencies ; ** and further stated that the company would not 
be responsible for any alleged defects in their carriages, &c., 
^^nor for any damages, however caused, to horses, &c., tra- 
velling upon their railway.** The plaintiffs horse having 
sustained injury by reason of a concussion whilst travelling 
on the defendant’s line, the question was, whether the rail- 
way company were liable or not ; and the Court held that 
they were not — ^because the 6th section of the Carriers’ Act 
leaves it free to any carrier to make a special agreement 
with a person sending goods by his conveyance ; and under 
the circumstances a special agreement, — the terms of which 
were sufficiently large to relieve and absolve the company 
from responsibility for the damage done, — was proved to have 
been entered into. The additional cases below cited will 

({£) As to what will constitute a ape- ern M. O., 15 C. B., N, S., 582. 
cial contract under the above section, (c) Simona v. Great Western R. C., 
see Peeh v. North Staffordshire R. 0., 2 C. B., N. S., 620. 

82 L. J., Q. B., 241 j S. 0,, E. B. & (/) 21 L. J., Q. B., 819. 

B. 868, 986 ; Aldridge v. Great West- 
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suffice to show how effectually the liability attaching to a 
railway company as common carriers may, by means of a 
special contract, be restricted (g). 

Prior to the stat. 17 & 18 Viet. c. 31, it was held, that a 
special contract would relieve from liability a railway com- 
pany undertaking to deliver goods to a consignee beyond the 
limits of its own line, but declaring that it would not be 
responsible for any loss of or damage done to such goods 
beyond certain limits specifically indicated ; and that where 
a railway company receives a parcel for carriage to a point 
beyond that to which their own means of conveyance extend, 
the question whether they are liable or not for its loss in 
transitu to that point from their own terminus, will depend 
upon the nature of the contract for conveyance actually 
entered into — was it a contract to carry the parcel, or to 
cause it to be carried to its final destination, or was it a con- 
tract to carry as far as their own line may extend, and then 
to transfer the goods to another carrier Qi) ? It is .clear, 
that, where such a company undertakes to convey the cus- 
tomer s goods for- an entire journey or transit, the company 
will be liable for a loss of the goods occasioned during the 
transit by the neglect of any person other than themselves 
who may at the time of the loss, in point of fact, be cariy- 


(g) White v. Great Western R. C., 
2 C, B., N. S., 7 ; Pardington v. South 
Wales R. ( 7 ., 1 H. & N. 392; Shaw 
V. York and North Midland R, C., 13 
Q. B. 347 ; Austin v. Manchester, 
Sheffield, and Lincolnshire R. C,, 10 
Q. B. 600, and 10 C. B., 454 ; Carr 
y, Lancashire and Yorkshire R. ( 7 ., 7 
Bxch. 707 ; Crouch v. London and 
North Western R. C., 7 ExcL 705; 
Chippendale v. Lancashire and York- 
shire R. C.y 21 L. J., Q. B., 22 ; Slim 
V. Great Nwthem R. C., 14 0. B. 
647 ; Hughes v. Great Western R. C., 
).4 C, B, 687; Walker 7 . York and 


North Midland R. C., 2 E. & B. 750 ; 
York, Newcastle, and Berwick R, C. 
V. Crisp, 14 C. B. 527. 

The doctrine as to ** contributory 
negligence” (ante, p. 679) may some- 
times apply to relieve a carrier from 
liability. See Wise v. Great Western 
R, C.,1 H. & N. 63 ; Hutchinson v. 
Guion, 5 C. B., N. S., 149 ; Brass v. 
Maitland, 6 E. & B. 470 ; followed in 
Farr ant v. Barnes, 11 C. B., N, S., 
553, 562. 

{h) Fowles 7. Gi'eod Western R, C., 
7 Exch. 699. 
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ing them (i). The points thus decided hold in regard to 
cases falling within the provisions of the 2nd and 7th sections 
of the Railway and Canal Traffic Act. 

Questions, fuHher, of more or less difficulty, may some- 
times arise as to whether the goods alleged to have been lost 
or injured were at the time of the loss or injury sustained in 
the custody of the company cls carriers {k) ; whether the 
goods were delivered by the consignor in accordance with or 
in violation of the known course of business of the com- 
pany (Z) ; whether the goods were accepted or dealt with on 
behalf of the company by its servant or agent duly con- 
stituted and acting within the scope of his powers (m) ; but it 
may safely be laid down as a proposition holding generally 
true, that when once a railway company have held them- 
selves out to be common carriers, there is engrafted upon 
their acceptance of the goods to be carried a common law 
liability to carry to all 'places to which they profess to 
carry {n)y even if one of those places should he beyond the 
confines of the realm (o). So likewise '' they must equally 
take upon themselves the other part of the common law 
liability of carriers, viz,, an obligation to accept all goods 
which are reasonably offered to them for conveyance to and 
from the places to which they profess to carry, whether one 
of those places he without the realm or not ” (o). There is, 
however, no obligation on a railway company, whether at 


{i) Bristol and Exeter R, C. v. Col- 
lins, 7 H. L. Ca. 194 ; Mytton v. Mid- 
land R. C., 4 H. & N. 615, following 
Muschamp v. Manchester and Freston 
R. C.y 8 M. & W. 421 ; Coxon v. 
Great Western iZ. (?., 5 H. & N. 274 ; 
Scothom V. Sonth Staffordshire R, C., 
8 Exch. 341. 

(fc) See Giles v. Taff Vale R, (7., 2 
E. & B. 822. 

(l) Slim V, Great Northern R, C., 
14 C. B. 647. 

(m) See Giles v. Taff Vale R, C7., 


Bupra ; Roe v. Birkenhead, <&c., R, C,f 
7 Exch. 36 ; cited 6 H. & N. 364, 365. 

(n) Per Crompton, J., Benton v. 
Great Northern R. <7. , 5 E. & B. 868. 
There is no common law duty imposed 
on a carrier to charge equal rates of 
carriage to all his customers ; — his 
charge must, however, he reasonable: 
Baxendale v. Eastern Comiies R, C., 
4 C. B., N. S., 63. 

(o) Crouch V. London and North 
Western R, C., 14 0. B. 255, 290. 
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common law or under the Kailway and Canal Traffic Act to 
carry goods otherwise than according to their profession (p). 

Again, where a passenger travelling by railway takes with 
him an amount of luggage (g-) not exceeding that which he 
is allowed to take under the bye-laws (r) of the company 
without being subjected to the payment of any extra charge, 
the sum paid by way of fare must be considered as paid on 
account of the luggage as well as for his own conveyance ; 
so that the company will not, in respect of the luggage, stand 
on the footing of mandataries or gratuitous bailees for the 
benefit of the bailor, and be bound therefore to use only a 
slight degree of diligence, but they will be liable for loss of 
the luggage in their capacity of carriers, and such liability 
will have to be determined at common law (s ) ; or by refer- 
ence to the "provisions of the Carriers’ Act ; or by looking at 
the terms of any special contract bearing upon the point in 
question, which may have been entered into (f ) ; and lastly, 
if need be, at the bye-laws of the company, and the rules and 
regulations made under the powers conferred upon them (^(). 
In the case most likely perhaps to occur, i. e., where the pas- 
senger has delivered his luggage to one of the servants of the 
company with a view to its being labelled and placed in the 
luggage van for the purpose of conveyance, the company will, 


(p) He Oxlade and North Eastern 
M. a, 15 C. B., N. S., 680. 

(g^) Which term “ comprises clothing, 
$nd such articles as a traveller usually 
carries with him for his personal con- 
venience:” per Parlce, B., Great 
Northern R. C. v. Shepherd, 8 £xch. 
38, which case also shows that the com- 
pany will not, in the absence of notice, 
be responsible for the loss of merchan- 
dise packed in the luggage. Acc. Ca- 
hill V. London and North Western R. 
a, 13 0. B., N. a, 818 ; S, O., 10 
Id. 154 ; Belfast and Ballymena, dec., 
B. Q. V. Keys, 9 H. L. Ca, 556. 

(r) See Great Northern R, C7. v. 


Shepherd, 8 Exch. 30. 

(s) Story Bailm., 5th ed., p. 525. 

{t) Van Toll v. South Easteim R, 
0., 12 C. B., N. a, 75 ; Stallard v. 
Great Western R. C., 2 B. & S., 419, 
425; Stewart v. London de N. W. R. C. 
33 L. J., Ex., 199, 201. 

(u) See Munster v. South Eastern 
R. C., 4 C. B., N. a, 676; Williams 
V. Great Western R, C,, 10 Exch. 15 
(where a bye-law unduly restricting the 
liability of the defendants was held 
bad) : Great Western R, C, v. Good- 
man, 12 0. B. 313 ; Wilton v. Atlantic 
Royal Mail Steam Co,, 10 0. B., N, 
a, 453, 469. 
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in the event of a subsequent loss of the luggage, clearly at 
common law be responsible for it (x). And the action, being 
here founded on the breach of duty — ^not on contract (y ) — 
will lie at suit of a servant whose fare was paid by his master, 
with whom he was travelling when the loss occurred (z). 

Lastly, it may be noticed, that land-carriers usually under- 
take, expressly or impliedly, to deliver goods (a), and cannot 
be said to have fulfilled their contract to carry without 
delivery (6). The duty of common carriers,'’ remarks 
Wilde j C. J. (c ), by the common law is perfectly well 
understood ; it is a warranty safely and securely to carry ; 
whether they be guilty of negligence or not is immaterial ; 
the warranty is broken by the non-conveyance or non- 
delivery of the goods intrusted to them.” Where, moreover, 
the company are in the habit of delivering the passengers’ 
luggage at the end of the journey in a particular manner, 
with a view to their (the passengers’) convenience — as by 
employing porters to carry it across the platform to the 
vehicles by which it is to be taken away — the company’s 
liability as carriers will continue until the porters have so 
discharged their duty (d), in the absence of proof of any 
agreement by the plaintiff to accept a delivery of his luggage 
short of the ordinary delivery, and in the absence also of 
proof that the porter was deputed or specially employed 
by the plaintiff to convey the luggage to the carriage (e). I 


{z) Great Weslei'n R, C. v. Good- 
man^ supra. 

{y) Tattan v. Great Western R, G . , 
29 L. J., Q. B., 184. 

(z) Marshall v. YorTc^ Neiocastle^ 
cmd Berwick jB. (7., 11 0. B. 655. 

(а) As to the carrier’s duty in regard 
to the goods if payment of the carriage 
be refused, see Great Westet^n R. C. v. 
Crouch, S H. & N. 183 ; S. (7., 2 Id. 
491 ; Hudson y, Baxendode, 2 H. & 
N. 576. 

(б) Per OftcmtlXy J., 7 a B. 859. 


(c) 7 C. B. 858. 

As to the liability of the purchaser 
and consignee to accept goods deteri- 
orated in transitu, see Bvll y. Robison^ 
10 Exch. 842. 

id) Richards v. London^ Brighton, 
and South Coast iZ. (7., 7 C. B. 839. 

{e) Butcher v, London and South 
Westei'n R. C., 16 0. B. 13, where the 
following facts appeared in evidence ; — 
The plaintiff, a passenger by railway, 
brought with him into the carriage a 
carpet bag, containing money, and kept 
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In any such case, however, some evidence of the non-per- 
formance of the defendants’ contract must be given by the 
plaintiff (/). 

Torts by Such being a brief view of the liabilities of carriers of 

third per- ® ^ 

goods by our law, and more especially of railway companies 
when acting in that capacity (^), it yet remains to notice 
that particular subdivision of torts to personalty which com- 
prises cases wherein a tortious act is done by a third party to 
goods whilst under bailment and out of the possession of 
their owner. Now, in very many cases, an action may be 
maintainable in respect of such wrongful act, either by the 
general owner of the goods in question or by the special 
owner intrusted therewith (h). Thus, a carrier may maintain 
trover against a stranger who takes the goods out of his 
possession (i ) ; and so may a factor (k), a warehouse- 


it in his own possession until the arrival 
of the train at the London terminus. 
On alighting from the carriage with the 
bag in his hand, the plaintiff permitted 
a porter of the company to take it from 
him, for the purpose of securing for 
him a cab ; the porter having found a 
cab within the company’s station, 
placed the carpet bag on the foot-board 
thereof, and then returned to the plat- 
form to get some other luggage belong- 
ing to the plaintiff, when the cab dis- 
appeared, and the carpet bag and its 
contents were lost ; the company upon 
these facts were held liable. 

(/) Midland R. C. v. Bromley, 17 
C. B. 372, following Gilhart v. Dale, 
5 Ad. & E. 543. 

(y)‘ Although it would be irrelevant 
to the plan and subject-matter of the 
present section to inquire respecting the 
liabilities attaching to railway compa- 
nies as passenger carriers, the reader 
may properly be referred for a view of 
the law upon this subject to Story 
Bailm., 5th ed., pp. 608-623; Great 


Northern R. C. v. ffawcroft, 21 L. J., 

Q. B., 178 ; Hutchinson v. York, New- 
castle and Bei'wick R. (7. , 6 Rail. Cas. 
580 ; Benett v. Peninsular and OH- 
ental Steam Boat Co., 6 C. B. 775 ; 
Perren v. Monmouthshire R. and C, 
C.,11 C. B. 855; Great Northern R. 
C. v. Harrison, 10 Exch. 376 ; and 
cases cited supra, in notes. 

In Benton v. Great Northern R. 0., 
5 E. & B. 868, Crompton, J., observes, 
“A public carrier of goods must carry 
according to his public profession ; I 
think, however, that there has been no 
decision that carriers of passengers are 
under the same obligation.” 

(h) Per Lord Loughborough, C. J., 
1 H. Bl. 85 ; per Lawrence, J., 8 T. 

R. 334 ; per Grose, J., 7 T. R. 12 ; 2 
Wms. Saund. 47 e. 

(i) Per Lord Ellenborough, C. J., 
Martini v. Coles, 1 M. & S. 147 ; Ar- 
nold V. Jefferson, 1 Ld. Raym. 275, 
276; 1 Roll. Abr. 4 (1.), pi. 1. 

{k) Williams v. Millington, 1 H, BI. 
85. 
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keeper (Z), or an auctioneer (m) ; and a trustee (n), pawnee (o), 
licensee (p), or gratuitous bailee (q), may respectively sue for 
a tort to the chattel held in trust or on bailment; and, 
in any such case as above specified, the owner of the 
goods might, it is conceived, under ordinary circumstances, 
also sue. 

It is, moreover, as remarked by Parke, B. (r), an ancient 
rule of law, that, if goods are taken from the bailee, either 
the bailor or bailee may maintain trespass and recover 
damages for the taking.” So, a mere gratuitous permission 
to a third person to use a chattel, does not, in legal con- 
templation, take it out of the possession of the owner ; and 
accordingly either the owner may maintain trespass for an 
injury done to it whilst so used (s), or the gratuitous bailee 
may sue (t). And where there is an injury to the reversion, 
as in the case of a horse let on hire, and killed by defend- 
ant’s violent driving, although trespass lies at suit of the 
party in possession, the owner may have an action on the 
case for the injury to his reversion (u). To entitle the re- 
versioner to sue for an injury to a chattel, such injuiy 
must, however, have been permanent in its nature (cc). 

Trover, however, being founded on the right, as well to 
the possession of, as to the property in, goods (y), will not in 


{1) Per Lord Ellenlorough, C. J., 1 
M. & S. 147. 

(m) Williams y. M illington, 1 H. BL 
81, 84 ; Rolinson v. Rntter, 24 L. J., 
Q. B., 250. 

(n) 2 Wms. Saund, 47 b, n. 

(o) Com. Dig. ‘‘Trespass,” (B. 4). 
{p) Northam v. Rowden, 11 Exch. 

70. 

(q) Booth V. Wilson, 1 B. & Aid. 59 ; 
Nicholls V. Bastard, 2 Cr. M. & R. 
659 ; cited arg., Howorih v. Tolls- 
mache, 6 Scott, N. R., 332. 

(r) Beg, v, Vincent, 21 L. J., M. C., 
109, ‘ 111 {S. a, 2 Den. C. C. 464), 
citing 2 Roll. Abr. “Trespass,** 551 ; 


Davis V. Banks, 3 Exeb. 435. 

The right of a depositary to sue in 
trespass or trover is fully considered in 
Story Bailm., 5th ed., pp. 105, 124. 

(s) Lotan v. Cross, 2 Camp. 464. 
if) Booth V. Wilson, 1 B. & Aid, 59. 
{u) Halt V. Pickard, 3 Camp. 187 ; 
Ferguson v. Cristall, 5 Bing. 305. See 
Eannson v. Parker, 6 East, 154 ; Lade 
v. Shepherd, 2 Str. 1004. 

{x) Mcars v. London and South 
Western R, C., 11 C. B., N. S., 850. 

(y) Ante, p. 791. See Northam v. 
Bowden, 11 Exch. 70. 

Trover will not lie for fixtures whilst 
attached to the freehold ; ante, p. 126. 
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general lie, at suit of the owner, for chattels which have 
been let to hire or demised for an nnexpired term {z) ; 
although there are cases showing, that, where goods are 
bailed and the bailment is determined by the tortious act of 
the bailee — as by selling the goods — ^the property therein 
reverts at once to the bailor, so that he will be entitled to 
recover the goods or their value in trover, even from a bond 
fide purchaser (a), otherwise than in market overt. 

It does not seem necessary here any further to advert to 
torts committed to chattel property out of the actual pos- 
session of its owner; and on the assumption that enough 
has been said in the present section to indicate a classifica- 
tion, characterised by simplicity and practical utility, of 
Wrongs to Personalty, I will proceed, in the ensuing chapter, 
to inquire as to another leading class of Torts, differing 
somewhat materially from either of those classes which have 
hitherto been noticed. 


( 2 ) Gordon r. Eavftr^ 7 T. R. 9 ; 
Bloxam v. Sandersy 4 B. & 0. 941 ; 
Milgate v. KebUcy 3 Scott, N. R., 858 ; 
cited and distinguished Chinery v. 
Yially 5 H. & N. 294 ; Pain v. Whit- 
takevy 1 R. & M. 99. See Farromt v. 


Thompiony 5 B. & Aid. 820, 828. 

(a) Bryant 7 . Wardelly 2 Exch. 479, 
482, following Cooper v. Willomatty 1 
C. B. 672 ; Fenn v. Bittle&toUy 7 Exch. 
152; Judgm., Chinery y. Yially 5 H. 
& N. 293. 
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CHAPTER IV. 

TORTS — NOT DIRECTLY AFFECTING THE PERSON OR 
PROPERTY. 

Thus far in the present Book I have spoken merely of 
Torts to the Person and to Property: — under the former title 
being included bodily injuries, whether direct or conse- 
quential, injuries to the health or comfort of an individual, 
wrongs which affect personal liberty ; under the latter of the 
two heads just specified being comprised torts to realty, — 
whether in possession or reversion, — and to chattels. There 
is yet a third class of torts demanding notice, within which 
arrange themselves such wrongs as do not directly affect 
either the person or the property of the party injured. 
True it is, that, in some sense, almost any wrongful act 
which could be named may be said to operate injuriously 
either on the person or on the property of him aggrieved ; 
but, nevertheless, an intelligible line may be drawn between 
cases wherein it so operates directly, and those in which it 
so operates indirectly. For instance, if A. is induced to 
take B. into his service, in consequence of a false character 
respecting him fraudulently communicated by C., and B. 
afterwards is guilty of the crime of embezzling his master s 
property, it cannot be said that A. is directly — though he 
certainly is indirectly — damaged by the fraud of C. ; such a 
case would obviously bring itself within that third and last 
class of torts, as to which I now propose very briefly to 
inquire. It consists of two kinds or species of wrongs, which 
are clearly distinguishable from each other, — wrongs done to 
the absolute and wrongs done to the relative rights of indi- 
viduals. The instance just given would serve to exemplify 


Torts to 
absolute or 
relative 
rights. 
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Estoppel 

pais. 


the former of these two subdivisions of the subject. The 
principle of the particular case specified falls indeed within 
the general proposition mentioned at a former page (a), that 
if A. fraudulently makes a representation which is false, and 
which he knows to be false, to B., meaning that B. shall act 
upon it ; and B., believing it to be true, does act upon it and 
thereby sustains damage, A. will be liable at suit of B., in an 
action on the case (b) ; for, although fraud without damage 
or damage without fraud may give no cause of action, yet 
"'where these two do concur,’' "there an action lieth”(c). 
" A mere lie,” indeed, " thrown out at random without any 
intention of hurting anybody, but which some person was 
foolish enough to act upon,” will not support an action of 
deceit, " for the quo animo is a great part of the gist of the 
action ” (c^). 

In connection with torts involving misrepresentation and 
ftaud, the doctrine of estoppel in pais is very frequently 
brought into operation {e). The rule applicable in such cases 
has been thus laid down (/), — " that where one, by his words 


(a) Ante, pp. 665 et seq. ; 671. 

(b) See Milne v. Marwood^ 15 C. B. 
778 ; Judgm., 16 Q. B. 679 ; Bekn v. 
Kemble j 7 C. B., N. S., 260 ; Clarke v. 
Dickson^ 6 C. B., N. S., 453 ; Scott t. 
Dickson^ 29 L. J., Ex., 62 n. 

As showing that the scienter must be 
alleged and proved to support an action 
ex delicto for misrepresentation, see 
particularly Childers v. WooleVy 2 E. 
& E. 287, and cases there cited ; Cron- 
shaw V. Chapman, 7 H. & JN". 911. 

(c) Per Croke, J., 3 BuL 95 ; cited 
per Btdler, J., Pasley v. Freeman, 3 
T. R. 56 ; CuUen v. ThomsotCs Trus- 
teeSf 4 Macq. H. L. Ca. 424, 439; 
Imperial Oas Light, <kc., Co. v. Lon- 
don Gas Light Co., 10 Exch. 39. 

** Fraud gives a cause of action if it 
leads to any soi-t of damage. It avoids 
contracts only where it is the ground of 


contract, and where, unless it had been 
employed, the contract would never 
have beeti made per Lord Wensley- 
dale, 30 L. J., Chano., 61. 

(d) Per Ashhurst, J., 3 T. R. 63. 

(e) “ There is a distinction between 
estoppel by matter of record or deed 
and by matter in pais ; in the latter 
case it arises on the evidence itself, and 
need not be pleaded ; in the other it 
must be pleaded, if there be an oppor- 
tunity:” per Wightman, J., Aslipitel 
V. Bryan, 3 B. & S. 489. 

(/) Judgm., Pickard v. Sears, 6 
Ad. & E. 474, cited Judgm., Nickells 
V. Atherstone, 10 Q. B. 949 ; per JErUi 
C. J., White, app., Greenish, resp., 11 
C. B., N. 8., 229. In Gregg y. Wells, 
10 Ad. & E. 97-8, Lord Denman, 0. J., 
lays down the rule in these words — that 
“a party who negligently or culpably 
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or conduct, wilfully causes another to believe the existence 
of a certain state of things, and induces him to act on that 
belief so as to alter his own previous position, the former 
is concluded from averring against the latter a different 
state of things as existing at the same time/' By the term 
“wilfully," above used, “we must understand, if not that 
the party represents that to be true which he knows to be 
untrue, at least that he means his representation to be acted 
upon, and that it is acted upon accordingly; and if, what- 
ever a man's real intention may be, he so conducts himself 
that a reasonable man would take the representation to 
be true, and believe that it was meant that he should act 
upon it, and did act upon it as true, the party making the 
representation would be equally precluded from contesting 
its truth ; and conduct, by negligence or omission, where 
there is a duty cast upon a person by usage of trade or 
otherwise to disclose the truth, may often have the same 
effect" {g). 


stands by and allows another to contract 
on the faith and understanding of a 
fact which he can contradict, cannot 
afterwards dispute that fact in an action 
against the person whom he has himself 
assisted in deceiving.” The rule as 
there laid do^n is too broadly stated : 
per Lord Cranworth, C., Jorden v, 
Money y 5 H. L. Ca. 214. 

See Davies v. Marshall, 10 C. B., 

N. S*, 697 ; Ashpitel v. Bryan, 8 B. 
& S. 474 ; Cave v. Mills, 7 H. & N. 
913. 

(g) Judgm., Freeman v. Cooke, 2 
Exch. 663 (which is a leading case 
with reference to the doctrine of estop- 
pel in pais) ; Jorden v. Money, 6 H.'L. 
Ca. 218, 266; per Lord Chelmsford, 

O. , Clarke v. Hart, 6 H, L. Ca. 666-6 ; 
per Crompton, J., Howard v. Hudson, 
2 E. & B. 18. *‘The word mlfvlly in 
the rule as laid down in Pickard v. 


Sears (6 Ad. & E. 469) means nothing 
more than voluntarily:^'* per Pollock, 
C. B., Cornish v. Ahington, 4 H. & N. 
656, which recognises the doctrine in 
Freeman v. Cooke, supra. See further 
as to the above doctrine, Cannam v. 
Farmer, 3 Exch. 698; Liverpool Adel- 
phi Loan Ass. v. Fairhurst, 9 Exch. 
422 ; cited Wright v. Leonard, 11 C. 
B., N. S., 268; Waller v. Drakeford, 
1 E. & B. 749 ; per Cockhum, 0. J., 
Ferrand v. Bischoffsheim, 4 C. B., N. 
S., 117 ; per Maule, J., Blythe. Den- 
nett, 13 C. B. 181 ; Trickett v. Tom- 
linson, 13 C. B., N. S., 663 ; Morgan 
v. Couchman, 14 C. B. 100 ; Price v. 
Groom, 2 Exch. 642 ; Foster v. Mentor 
Life Ass. Co., 3 E. & B. 48, 64, 66, 
75, 79 ; Bowes v. Foster, 2 H. & N. 
779 ; Tyerman v. Smith, 6 E. & B. 
719 ; Hangup, app., Bayley, resp., Id. 
218 ; Andrews v. Elliott, 6 E. & B. 
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The doctrine, thus enunciated (h\ should cautiously be 
restricted within iU legitimate limits as above defined ; for 
what is termed an estoppel by act or representation, has the 
effect of concluding the party who did the act or made the 
representation (i), and of shutting out the truth : it is there- 
fore odious,” and must be strictly made out {k). In Swan 
V. The North British Australasian Company (1) the applica- 
bility of the doctrine of estoppel was under the following 
circumstances much discussed : — 

The plaintiff, the registered owner of 1000 shares in a Joint 
Stock Company in which the shares could only be transferred 
by deed executed by both transferror and transferree, em- 
ployed a broker to sell for him some shares in another 
company which also were transferrable by deed only. The 
broker represented to the plaintiff that it was necessary for 
him to execute ten blank forms of transfer. The plaintiff 
accordingly signed, sealed, and delivered to the broker ten 
foims of transfer in blank to be filled up by him for the 
transfer of the shares in the other company. The broker 
used eight only of the blank forms for that purpose, and 
having stolen the certificates from a box deposited at a bank 
for safe custody, he feloniously filled up the two remaining 
forms as transfers, respectively of 500 of plaintiff’s 1000 
shares in the first-mentioned company, and having forged 
the attestations he delivered the transfers together with the 
certificates to bond fide purchasers for value, and on their 
being presented to the company they removed the plaintiffs 
name from the register of shareholders and placed thereon 


602; per TfiZiiaww, J., Sim/psm ▼. 
Acc* Death Ine, C7o., 2 C. B., N. S., 
289. 

See Pnnce of Wales id as. Co, r, 
Hardmg, K. B. & E. 183 ; Levy v. 
Hole, 29 L. J., C. P., 127. 

(A) See, per /ema, C. J., Lewie t. 
Clifton^ 14 0. B., 264 ; and in Lee t. 
Bayee^ 18 0. B. 608. 


(i) SecuB as to a Btran|er, see 
Richards y. Johnston^ 4 H. & ^N. 660, 
664, citing per Bayley^ J., Heme 
Rogers^ 9 B. & C. 686. 

[k) Per Lord Camphellf C. J., How* 
ard y. Hudeon, 2 E. & B. 10. 

[l) 2H.&C. 176; S.O,, 7 H. feN; 
603 ; Expaite Swan^ 7 C. B., N. S.^ 
400. 
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tlie names of the purchasers. It was held that the transfers 
wem void, and that the plaintiff was not estopped by his negli- 
getioe from insisting that the property in the shares did not 
pass under them. To bring a case,” remarked Gockhurn, 
C. J., within the principle established by the decisions in 
Pickard v. Sears and Freeman v. Cooke, it is, in my opinion, 
essentially necessary that the representation or conduct 
complained of, whether active or passive in its character, 
should have been intended to bring about the result whereby 
loss has arisen to the other party or his position has been 
altered. Here, nothing can have been further from the in- 
tention of the plaintiff than that the deed signed by him 
should be used for the purpose of transferring these shares 
or that the name of another person should be substituted for 
his on the register.” Further with reference to the argu- 
ment founded on estoppel by reason of the plaintiff’s negli- 
gence the Lord Chief Justice obKserved that, '‘negligence 
alone, although it may have afforded an opportunity for the 
perpetration of a forgery by means of which another party 
has been damnified, is not of itself a ground of estoppel 
The rule relating to negotiable instruments stands on pecu- 
liar grounds. The law relating to these instruments is part 
of the law merchant, which, in order that the negotiability 
of such instruments which is of the very essence of their 
commercial utility shall not bo impaired, establishes that if a 
man once puts his name to such an instrument he shall be 
liable to a bond fide owner without notice in respect of what 
may be added to give effect or negotiability to the instrument 
notwithstanding this may be done in the absence of authority 
or even for the purposes of fraud ” (m). 

To the class of torts to the absolute rights of individuals 
though not directly affecting the person or property — are 
referable a vast variety of cases, whereof many, especially 


S H 


(m) Et vide, ante, pp. 461, 462. 
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such as involve fraud or malice, have been already sulfficiently 
discussed (n). It is indeed generally true, that as injuries are 
multiphed, so must new remedies be devised to meet them, 

‘ — as torts of a kind previously unknown spring into existence, 
so must the flexible power of law exert itself to compensate 
the injured party — ^to mulct and punish the wrong-doer. The 
leading rule here applicable being, that where a case is new 
in its principle, there it is necessary to have recourse to legis- 
lative interposition in order to remedy the grievance ; but 
where the case is only new in the instance, and the sole 
question is upon the application of a principle recognised in 
the law to such new case, it will be just as competent to 
Courts of J ustice to apply the principle to any case which 
may arise two centuries hence as it was two centuries ago. 
If it were not, we ought to blot out of our law books one 
fourth part of the cases that are to be found in them (o). 

Torts belonging to the class here more particularly under 
our notice being thus multifarious, to the instances already 
given of them I will merely add, that negligence, when pro- 
ductive of damage, is clearly actionable ; and where an at- 
torney has been proved guilty of crassa negligentia {p) in the 
management of business confided to him, he will at all events 
be liable to nominal damages at suit of his client, the action 
being here founded upon a breach of contract or neglect of a 
duty which the law imposes {q). 


(rt) Ante, pp. 667, 672, 725, et seq. 
(o) Per Buller, J. , 3 T. B. 63. 

{p) Purves V. Lavdell, 12 Cl, & 
P. 91 ; Cox V. Leech, 1 C. B., N. S., 
617 ; Long v. Orsi, 18 C, B. 610 ; 
Chapman v. Van Toll, Van Toll v. 
Chapman, 8 E. & B. 396 ; ParJeer v. 
Rolls, 14 C. B. 691 ; Lewis v, Collard, 
Id. 208 ; Hunter v. Caldwell, 10 Q. 
B. 69 ; per Tav/nton, J., Doorman v. 
Jenkins, 2 Ad. & E. 256 ; Watts v. 
Porter, 3 E. & B. 743 ; Cooper v. 
Stephenson, 22 L. J., Q. B,, 292 j 


Hawkins v. Harwood, 4 Exch. 503 ; 
per Tindal, C. J., Oodefroy v. Dalton, 
6 Bing. 467-8, See North Western R. 
C, V. Sharp, 10 Exch. 451 ; Broom’s 
Prac., vol. 1, pp. 106-111. 

As to the liability of a valuer of 
ecclesiastical property for ignorance and 
want of skill, see Jenkins v. Betham, 
15 C. B. 168. 

(2) Per Tindal, C. J., Oodefroy v. 
Jay, 7 Bing. 419 ; see Fray v. Voules, 
1 E. & B. 839 ; Chown v. Parrott, 14 
C. B., N. S., 79. 
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In connection with this part of the subject we must further 
bear in mind, that a master Truiy he civilly responsible as well 
for the fraud as for the negligence of his servant whilst acting 
in the course of his employment (r), albeit he is not thus 
liable for the tortious act of his agent in any matter beyond 
the scope of his agency, unless he has expressly authorised 
the act in question to be done or has subsequently adopted it 
for his own use and benefit (a). 

Dismissing with these brief remarks the important and 
comprehensive class of wrongs done to absolute rights, let us, 
in the next place, consider what is meant by torts affecting 
the relative rights of individuals. Relative rights are such 
as are incident to persons considered as members of society, 
and connected to each other by various ties and relations” (^). 
Torts to such rights include, therefore, injuries done to per- 
sons under the four following relations : — of husband and 
wife ; of parent and child ; of guardian and ward {u ) ; of 
master and servant. 

For the abduction of the wife, or for an assault committed 
upon her per quod consortium amisit, the husband is allowed 
a civil remedy by our law {x). Of a declaration for the former 
of these two causes of action, which is not of very common 
occurrence, a precedent offers itself in Norris v. Seed {y), 
where the plaintiff sued in trespass for assaulting, ill-treating, 
and caiTying away his wife, whereby he was deprived of her 
company and assistance. The gist of the action,” observed 
Parke, B., in this case, being the loss of the comfort and 


(r) Ante, pp. 681 et seq. See Steel 
V. South Eastern R. (7., 16 C. B. 550 ; 
Ranger v. Great Western R. C., 5 H. 
L. Ca. 72; Gdell v. Atherton, cited 
ante, p. 341. 

(«) Coleman v. Riches, 16 C. B. 
104; Story on Agency, 4th ed., p, 
622. 

(t) 8 Bla. Com., p. 138. 

(u) For full information respecting 


the relation of guardian and ward, the 
reader is referred to Mr. Warren’s 
Abridgm. of Blackstone, Chap. 33 ; 
Kent, Com., 10th ed., vol. 2, pp. 244 
et seq. 

(«) An action for criminal conversa- 
tion is no longer maintainable, 20 & 21 
Viet., c. 85, s. 59. 

(y) 8 Bxch. 782 ; Young v. Pridd, 
Cro. Car. 89. 


Torts to 
relative 
rights. 


Husband 
and wife. 


3 H 2 
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society, an assault which did not end in the loss to the plain- 
tiff of the comfort and society of his wife would not support 
an action. It is only such an assault and conduct on the part 
of the defendant as deprives the plaintiff of the power of 
associating with his wife as would support the action,” i.e., 
as would support an action brought at suit of the husband 
to recover for the special damage sustained by him. If, 
indeed, the wife be assaulted, maliciously prosecuted, illegally 
imprisoned, or otherwise personally injured {z) by a third 
party, our law in general {a) gives an appropriate remedy to 
recover damages in the names of the husband and wife 
Jointly ; whereas, if the beating be so great, or the injury 
sustained by the wife be such that the husband can allege 
and prove that thereby consortium amisit, he will be 
entitled to a separate remedy against the wrong-doer in 
his own name (h). And now the 40th section (c) of the 
C. L. Proc. Act, 1852, provides, that, in any action brought 
by a man and his wife for an injury done to the wife, in 
respect of which she is necessarily joined as co-plaintiff, it 
shall be lawful for the husband to add thereto claims in his 
own right. 

Parent and The foundation of the action at suit of a parent for seduc- 

child. ... . ^ 

tion of his child has been uniformly placed, from the earliest 
times, not upon the seduction itself, which is the wrongful 
act of the defendant, but upon the loss of service of the 
daughter, in which service the parent is supposed to have a 
legal right or interest. It has therefore always been held, 
that some loss of service must be alleged in the declaration 
and proved at the trial, in order that the plaintiff may be 
legally entitled to redress {d). It cannot be denied that this 

(s) See Smith v. Hixon^ 2 Str. 997 ; ScyssoVy Cro. Jac. 538. 

Dalby v. Dorthall, Cro, Car. 553. (c) Cited ante, p. 141. 

(a) See Longmeid v. HolUdayy 6 {d) QrinneU v. WelUy 7 M. & Gr. 

Excb. 761, cited ante, p. 668. 1033, 1041, and cases there cited; 

{b) 3 Bla. Com. 140; Hyde v. Eager y. Grimwoody 1 Exch. 61. 
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state of the law occasionally operates most harshly; for where 
it appears in evidence that the plaintiff s daughter was, at the 
time of the occurrence complained of, in the service of another, 
without any animus revertendi, although that other were 
the seducer himself, the action will not be maintainable (e). 
Aware of the hardship and lack of justice thus entailed, and 
with a view to averting it, when that may be done consistently 
with acknowledged legal principles, our Courts grasp willingly 
at any, the slightest, proofs of loss of service which may be 
adduced to support a declaration framed for the injury alluded 
to, and to establish the existence of the relation of master 
and servant as between the parent and child, upon which 
the maintenance of the action for seduction, in tmth, de- 
pends (/). Assuming, however, that this foundation for the 
action is laid, the plaintiff is permitted in it to recover 
damages ultra the mere loss of service for the injury inflicted 
on him {g). 

Precisely on the same footing with the right of action for 
seduction stands that brought by a parent for a personal injury 
to his child Qi ) — or by a master for the battery of his servant 


{e) Thmij)son v. Ross, 5 H. & N. 
16 ; Manley v. Field, 29 L. J., C. P., 
29 ; Blaymire v. Haley, 6 M. & W. 
65 ; Davies v. Williams, 10 Q, B. 725 ; 
Rist V. Faux, 32 L. J., Q. B., 386 ; 
Harris v. Butler, 2 M, & W. 539 ; 
per ParTce, B , Id., 542 ('explaining 
Speight V. Oliviera, 2 Stark. N. P. C. 
493) ; Dean v. Peel, 5 East, 45. 

(/) Griffiths V. Teetgen, 15 C. B. 
344, following Speight v. Oliviera, 
supra; Bennett v. Allcott, 2 T. R. 
166 ; Torrence v. OibMns, 5 Q. B. 
297 ; Holloway v. Ahell, 7 Car. & P. 
628 ; Rist v. Faux, supra. 

The action for seduction — either iu 
trespass or case — lies without proof 
of special damage. See Woodward v. 
Walton, 2 N. R. 476 ; Ditcham y. 


Bond, 2 M. & S. 436 ; Chamberlain 
V. Hazlewood, 5 M. & W. 515,516-7. 

{g) Per Lord Ellenborough, C. J., 
Irwin V. Dear man, 11 East, 24 ; per 
Lord Ahinyer, C. B., Howard v. Crem- 
ther, 8 M. & W. 603. 

{h) Per Tindal, C. J., 7 M. & Gr. 
1041 (citing Russell v. Come, 2 Ld. 
Raym. 1031, and Gray v. Jefferies, 
Cro. Eliz. 65) ; Hall v. Hollander, 4 
B. & C. 633 ; Dixon v. Bell, 5 M. & 
S. 198. See Newton v. Holford, 6 Q. 
B. 921. 

As to trespass for the abduction of a 
child, see 3 Bla. Com., p. 141 ; Bar- 
ham V. Dennis, Cro. Eliz. 769 (cited 
4 B. & C. 662) ; Arg., 6 M. & W. 616 ; 
Gilbert v. Schwenck, 14 M. & W. 488 ; 
Lumley v. Qye, 2 E. & B. 250, 257. 


Master and 
servant 
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— ^er quod servitium amiait “ It is the invasion of the 
legal right of the master to the services of his servant that 
gives him the right of action for beating his servant ” (i). 
And if,” as we further read in Robert Maryas caae {k)y my 
servant is beat, the master shall not have an action for this 
battery unlesa the battery is so great, that, by reason thereof, 
he loses the service of his servant, but the servant himself, 
for every small battery, shall have an action ; and the reason 
of the difference is, that the master has not any damage by 
the personal beating of his servant,” but by reason only of its 
consequences, viz., the loss of service ; “ for be the battery 
greater or less, if the master doth not lose the service of his 
servant, he shall not have an action ” (Z). 

Another species of injury incident to the relation between 
master and servant may here properly be noticed. It con- 
sists in the wrongfully and maliciously or with notice in- 
terrupting this relation, by procuring the servant to depart 
from the master’s service or by harbouring and keeping him 
as servant after he has quitted it, and during the time sti- 
pulated for as the period of service, whereby the master is 
injured. Whoever thus entices away the servant of another 
commits a wrongful act, for which he is responsible at law (m). 
Nor does the principle here stated seem to be limited in its 
applicability to the case of menial servants, to which the 
Statute of Labourers (25 Edw. 3, st. 1) relates. It has been 
held to extend to the case of persons who have contracted 
for personal service for a time, and who, during such period, 
have been wrongfully procured and incited to abandon such 


(i) Ante, p. 837, n. {h), 

{h) 9 Rep. 113 a, cited Jndgm., 3 C. 
B. 91-2 ; Martmez v. Oerher, 3 M. & 
Or, 88. 

(Q As to the measure of damages in 
the action by a master founded on loss 
of service, see, per Lord Tenterden, C. 
J., Hall V. Hollander, 4 B. & G. 663 ; 


Hodsoll V. Stallehrass, 11 Ad. & E. 
301. 

(m) Per Crompton, J., Lumley v. 
Oye^ 2 E. & B. 224 ; per Lord Ken- 
yon, C. J., Nichol V. Martyn, 2 Esp. 
734 ; per Cockbum, C. J., 6 C. B., N. 
S., 385. 
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service, to the loss of the persons whom they have contracted 
to serve {n). For this injury, the remedy is by a special 
action on the case against the wrong-doer, though the master 
may also have an action against the servant for non-perform- 
ance of his agreement (o). 


{n) Per Wightmariy J., 2 E. & B. 
240. But no action lies for enticing 
away an apprentice^ unless serving 
under a valid contract of apprentice- 
sliip : Cox V. Muncey^ 6 C. B., N. S., 
375. 


(o) 8 Bla. Com., p. 142. 

As to the measure of damages in an 
action for enticing away the servant of 
another, see Gunter v. A story 4 Moore, 
12 . 
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THE MEASURE OF DAMAGES — IN ACTIONS OF TORT. 

The damages recoverable in an action ex delicto are in 
general regarded by our law as purely coTnpensatory , although 
a wider latitude is necessarily allowed to the jury assessing 
them than in actions of contract (a). 

The principle above stated may thus be illustrated : — In 
trespass, for cutting into the plaintiff’s close, and carrying 
away his soil, the plaintiflF is entitled, by way of compensa- 
tion, to what the land was worth to him (6), So, in trespass 
for taking goods, the measure of damages is the value of the 
goods (c). In trover, the damages are ordinarily to be mea- 
sured by the value of the thing converted (d) ; and where 
the plaintiffs sued in trover for a bill of exchange for 1600Z., 
deposited by them with the defendant, and it appeared that 
the defendant had been guilty of a conversion of the bill, and 
had afterwards raised 800Z. by discounting it, the plaintiffs were 
held entitled to a verdict for 1600Z. ; for the defendant ^^con- 
verted the whole bill, and the plaintiffs are entitled to recover 


(a) ‘‘In the case of wrongs not 
founded on contract the damages are 
entirely a question for the jury, who 
may consider the injury to the feelings, 
and many other matters which have 
no place in questions of contract. In 
actions for breaches of contract the 
damages must be such as are capable 
of being appreciated or estimated : ” 
Judgm., Hamlin v. Great Northern R, 
C.<t 1 H. & N. 410. See Denton v. 
Great NoHhe'tm iZ. (7., 5 E. & B. SCO. 


(6) Jones v. Qooday^ 8 M. & W. 
146. See Thompson v. PettUt^ 10 Q. 
B. 101. 

(c) Per Bramwell, B., Keen v. 
Priest, 4 H. & N. 242. 

id) Per Patteson, J., Finch v. 
Blount, 7 Car. & P. 478, and in Cook 
v. Hartle, 8 Id. 668 ; Watson v. 
McLean, E. B. & E. 76 ; Reid r, 
Fairhamks, 13 C. B. 692. See Moon 
V. Raphael, 2 Bing. N, C. 810. 
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the value of the whole at the time of the conversion 
The rule, indeed, just stated as ordinarily applicable in trover 
is not absolute : for instance, when a defendant, after having 
been guilty of an act of conversion, delivers the goods back 
to the plaintiff, the actual damage sustained, and not the 
value, is the measure of damages. So, where a man has 
temporary possession of a chattel, the ownership being in 
another, the bailee can recover only the real damage sus- 
tained by him in being deprived of the possession (/). Again, 
— the value of a chattel sued for in trover may, in some 
cases, be properly estimated and determined by applying the 
legal maxim. Omnia prcesumuntur contra spoliatorem (g). 
In case against the sheriff for taking an insufficient replevin 
bond, the reasonable measure of damages is the amount of 
rent distrained for, together with the expenses of the dis- 
tress (h). In an action against the sheriff for an escape, the 
damages should be assessed by reference to the value of 
the custody of the debtor at the moment of the escape,'* 
although, if the plaintiff has done anything to aggi'avate the 
loss occasioned by the sheriff's neglect, or has prevented him 
from retaking the debtor, the amount recoverable would be 
materially affected by such conduct (i). So, in an action 
against an attorney for negligence, damages should be 
awarded commensurate with the loss sustained {k). And in 
a class of cases already noticed, for a mere breach of duty, 
nominal damages will be recoverable (1), 


(«)• AUager v. 10 M. & W. 

576, 584. 

(/) Judgm., Chinery v. Yiall^ 5 H. 
& N. 295 ; cited and distinguished in 
Attach V. Bramwell, 3 B. & S. 527-9 ; 
Johnson v. Stear^ 15 C. B., N. S., 
330. 

(g) Armory r. Belamirie^ 1 Str, 
506 ; Leg. Max., 4th ed, p. 903. 

{k) Edmonds v. Challis, 7 C. B. 
413. ‘ 


(i) Arden v. Goodacre, 11 C. B, 
371, 375; got Byles^ J., diss,^ Hem- 
ming V. Haiti 7 C. B., N. S., 501. 

{h) Waits V. Porter i 3 E. & B. 743, 
751 ; Workman v. Great Northern R, 
C.i 32 L. J., Q. B., 279. 

{1) See Fray v. VoidtSy 1 K & E. 
839 ; Marzetti v. Williams^ 1 B. & 
Ad. 416 ; Cahill v. Dawson^ 3 C. B. 
N. S., 106, 120. 
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It is, indeed, easy to suggest a state of facts giving rise to 
an action ex delicto , which would at once present the true 
measure of damages to be awarded to the complainant, and 
in which no ground for aggravated damages beyond such 
measure would exist. Thus, in case by a reversioner for 
injury to his reversionary freehold interest in land, by pulling 
down a house erected upon it, the measure of damages would 
be ascertained by considering to what extent the land was 
lessened in value by the wrongful act of the defendant (m). 
In an action by a tenant against his landlord for selling goods 
under a lawful distress, but without having them properly 
appraised, the measure of damages would be the real value 
of the goods sold, minus the rent due {n). And, generally, 
whore an injury is done to la nd or go ods, the com pensatio n 
to be awarded should be proportioned to the _amount of th e 
plaintiff's interest t herein (o). 

But although, as remarked by Lord Denman, C. J. (p), 
it is irnportant to the principle, that a plaintiff i s 

entitl^ to recover^ by. wa y of damag es, all that at the com- 
mencement of the suit he has ^lost t hrough the wrong^^ ac t 
for which the defendant is sued^” the rule here stated will 


often fail to guide us, with satisfactory certainty, to a deter- 
mination of the measure of damages in tort. If, for example, 
in an action for a trespass to land and injury done by treading 
down the grass and herbage, the jury, in estimating damages, 
were to be restricted to exactly the amount of the injury 


(m) Hoskmg v. Phillips, 3 Exch. 
168; per Jervis, C. J., BatteshtU v. 
Reed, 18 C. B. 713. 

(») Knight v. Egerton, 7 Exch. 407. 
As to the damages recoverable for an 
illegal or irregular distress, see Keen 
V. Priest, 4 H. & N. 236, and cases 
there cited ; Attack v. Bramwdl, 3 B. 
& S. 620 ; Bermett v. Bayes, 6 H. & 
N. 391. 

(o) See Twyman v. Knowles, 13 C. 


B. 222 ; Brierley v. Kendall, 17 Q. B. 
937 ; fbllowed in Toms v. Wilson, 32 
L. J., Q. B., 382 ; Twiner v. Bard- 
castle, 11 C. B., N. S., 683; Harvey 
V. Pocock, 11 M. & W. 740 ; Pritchard 
V. Long, 9 M. & W. 666 ; Baddey v. 
Vigivrs, 4 E. & B. 71 ; Pell v. Shear- 
man, 10 Exch. 766 ; and cases cited 
Sedgw. Dams., 2nd ed., p. 139. 

(p) Rrnidle v. LUtle, 6 Q B. 178. 
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sustained by the plaintiff, it would, in effect, be placing a 
wrong-doer, in many cases, upon precisely the same footing 
as one who enters with the owner’s permission ; for the lowest 
terms upon which the last-named party could have expected 
to have obtained such permission would have been, that he 
should make compensation for the full amount of damage 
that might be done to the grass ; in other words, it would be 
putting an unlicensed trespasser upon the same footing as 
one who entered with leave and license (q). So, in an action 
against the sheriff for wrongfully seizing the plaintiff’s goods 
it was remarked hj Alderson, B. (r), that juries have not 
much compassion for trespassers, and are not bound to 
'' weigh in golden scales ” how much injury a party has sus- 
tained by a trespass. And on one occasion (s), where the 
action was in trespass for entering the plaintiff’s house, 
breaking his locks, and seizing his papers, &c., Pratt, C. J., 
thus forcibly delivered himself: Damages,” he remarked (t), 
are designed not only as a satisfaction to the injured per- 
son, but likewise as a punishment to the guilty, to deter from 
any such proceeding for the future, and as a proof of the 
detestation of the jury to the action itself.” At all events, 
without adopting literally the above expressions, there can 


be no doubt that, in actions for seduction (u), or malicious 
injuries, juries have been allowe d to give exemplary, or what 
are sometimes called vindic tivP^ damages^ and f o Tahe all 
the circumstances into their consideration {x ), — a remark 


(5) Per Maule, J., Williams v. Cur- 
rie, 1 C. B. 847, and cases there cited. 

(r) Lockley t. Pye, 8 AL & W. 135. 
See Qlllard v. Brittan, 8 M. & W. 
575 ; Warwick v, Foulkes, 12 M. & 
W. 507. 

(s) Wilkes V. Wood, 19 How. St. 
Tr. 1153. 

{t) Id. 1167. 

(w) TulUdge v. Wade, 3 Wils. 18 ; 
ante, p. 836. 


(x) Per Pollock, C. B., Doe v. Fd- 
liter, 13 M. & W. 61; Emhlen v. 
Myers, 6 H. & N. 54 ; per Lord Ten- 
terden, 0. J., Sears v. Lyons, 2 Stark. 
N. P. C. 282 ; per Lord EUenhorough, 
C. J., Bracegirdle v. Orford, 2 M. & 
S. 77; Beardmore v. Cari'ingUm, 2 
Wils. 244. 

As to vindictive damages against a 
carrier for refusing to take plaintiffs 
goods, or to carry them at the ordinary 
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which seems applicable also to any case in which the process 
of a Court of justice has been abused, and a gross outrage 
has been committed under the forms of law (3/). So, if the 
defendant persists in continuing a nuisance erected upon 
land in which plaintiff has a reversionary interest, the jury 
may give such damages as may compel him to abate the 
nuisance {z). Inasmuch, moreover, as it is the peculiar pro- 
vince of the jury to assess the damages, the Court will not 
grant a new trial on the ground that the amount awarded is 
insufficient (a) or excessive (6), unless they are satisfied that 
the juiy either were actuated by some improper motive or 
proceeded upon a wrong principle in making their assess- 
ment, or unless the amount awarded is grossly dispropor- 
tioned to the injuiy sustained (c) ; for the well-known maxim 
is. Ad qiimtionem facti non respondent judices. 

Whether damages be regarded as ‘‘ a compensation and 
satisfaction for some injuiy sustained ’’ (cZ), or as in their 
nature penal, so that they may, in certain cases, be given to 
punish or to deter, and not merely to compensate (c), the 
inquiry, how far a jury in assessing damages for a tort may 
properly take into account the motive and intention which 
actuated the wrong-doer, is one of much interest and import- 
ance. Now, it will at once strike us, that there are very 
many tortious acts which suffice to entitle an aggrieved party 


rate, see Crouch v. Great Northern R. 
C.,n Exch. 742, 751. 

{y) Gregory v. Slovman, 1 E. & B. 
360, 370 ; Dvike of Brunswick v. 
SLowman, 8 C. B. 317. 

(z) BattishiU v. Reed, 18 C. B. 696, 
where the cases are collected. 

(а) Howard v. Barnard, 11 C. B. 
653 ; Ayps v. Day, 14 C. B. 112 ; Ar- 
mytage v. Haley, 4 Q. B. 917 ; cited 
and distinguished in Nichol v. Best- 
wick, 28 L. J., Ex., 4. 

(б) Ante, p. 207 ; Chambers v. 
Caulfield, 6 East, 244. See R l'm v. 


Steward, 14 C. B. 595 ; Beardmore v. 
Can'ington, supra, n. {x). 

(c) See Williams v. Currie, 1 0. B. 
841 ; Chilton v. London and Croydon 
R. C, (Exch.), East. T., 1848, reported 
for another point, 16 M. & W. 212. 
And see the cases cited ante, p. 843 in 
notes. 

{d) 2 Bla. Com., p. 438 ; ante, pp 
840-842. 

(c) Supra, n. (a:) ; per Lord Cam- 
den, C. J., 2 Wils. 206, 207, 248 ; per 
Heath, J., 5 Taunt. 444. 
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to damages, without any reference at all being had to the 
motive or intent which may have prompted them ; whilst 
other cases will as readily suggest themselves, in which the 
animus, motive, or intention of the party charged constitutes 
an essential element in, if it be not the very gist and sub- 
stance of, the charge alleged against him. It is clear, that, 
if a trespass be done to my land, or if my goods are illegally 
withheld from me, or if I sustain bodily hurt by reason of the 
negligence and want of due caution of another, I may main- 
tain against him an action of trespass, trover, or on the case, 
to support which no evidence will be needed of any malicious 
motive or wrongful intention on the part of the defendant. 
In trespass qu, cl. fr., the defendant pleaded that he had 
land adjoining plaintiff’s close, and upon it a hedge of thorns ; 
that he cut the thorns, and that they ipso invito fell upon 
the plaintiff ’s land, whereupon the defendant removed them 
thence as soon as possible. Upon demurrer to this plea, 
judgment was given for the plaintiff (/) ; for, in a civil action 
of this nature, ‘‘ the intent is immaterial if the act done be 
injurious to another ” (g). 

We have already seen that an infant {h) or a lunatic (i) is 
civilly liable for his tortious act. 

But, although an action ex delicto may sometimes, in strict- 
ness, be maintainable for an injury done unintentionally 
during the prosecution of a lawful act (]c), yet, in determining 
the amount of damages to be awarded to a complainant, a 
jury will, in general, doubtless look at all the circumstances 
accompanying the particular act complained of, and amongst 
them at the apparent animus of the defendant. It seems, 
indeed, just and right that they should do so, inasmuch as 

(/) Lambert v. Bessty, Sir T. Judgm., Rogers v. Dutt, 13 Moo. P. C, 

Eaym. 422 ; ante, p. 674* C. 236. 

(g) Per Lord Kenyon, C. J., Bay- {h) Ante, p. 682« 

craft V. Creasy f 2 East, 104. See (i) Ante, p. 675. 

Simmons v. LUlystone, 8 Exch. 431 ; (k) Ante, pi 674-5. 

Stead V. Anderson, 4 C. B. 806 ; 
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the amount of injury for which compensation is to be given 
will, in some cases, be most materially affected by the motive 
which prompted to its commission, or by the intention with 
which it was done. In an action of trespass, for instance, an 
insulting gesture accompanjring an act which, though not 
attended with violence, amounts in law to an assault, may 
greatly augment the mental anxiety and injury caused 
thereby ; and the offensive demeanor of a defendant, or the 
rank and social position of a plaintiff, may properly be taken 
into account in fixing the damages which, in such a case, 
should attend the verdict (Z). 

Again, wherever the gist of an action ex delicto is mala 
JideSy fraud, or deceit, it is manifest that the motive or in- 
tention of the party charged with want of good faith or with 
deceit is a matter peculiarly and specially for investigation 
before a jury. Whether particular facts do or do not in 
any given case furnish evidence of fraud in law, may in- 
deed depend upon the wording of an Act of Parliament (m), 
or may have to be determined by applying one or other 
of those rules laid down in former pages {n) of this work, 
whereby our law sometimes judges of and ascertains the 
intention. Cases of the kind alluded to, however, alike 
serve to illustrate and sustain the proposition, that, in an 
action ex delictOy our law does not seldom regard as most 
material the intent and animus of the defendant. 

Lastly, in connection with this inquiry, it will not be con- 
troverted, that, in very many rights of action founded upon 
tort, not involving malice or deceit, the intention wherewith 


(Z) See Merest v. Harveyy 5 Taunt. 
441; Price v. Severn^ 7 Bing. 316, 
819 ; per Bosanquety J., James v. 
Campbell^ 5 Car. & P. 372 ; per Byles, 
J., Bell V. Midland R. (7., 10 C. B,, 
N. S., 308. 

(m) See, per Lord Beaman^ C. J., 
Roach V. Ch'cat Western R. (7., IQ. 


B. 60-61; per Parhj J., Rawson v. 
Haighy 2 Bing. 104 ; Tkoyts v. Hobbs, 
7 Exch. 810. See Hutton v. Cruttwell, 
1 E. & B. 15 ; Yowig v. Waud, 8 
Exch. 221 (and cases there cited) ; 
Lee V. Hart, 11 Exch, 880; Bell v. 
Simpson, 2 H. & N. 410. 

(n) Ante, pp. 836, 725, 736. 
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an act was done and which gives to such act a colour and a 
meaning, is, like any other fact, to be determined by the jury. 
Let us suppose, for instance, that an action of trover or de- 
tinue is brought for a bill of exchange, and the defence is, 
that the bill was handed over to the defendant as a gift, the 
intention with which it was transferred to him would neces- 
sarily become at the trial the main, if not the sole, subject of 
inquiry ; for a bill of exchange being a chattel, the gift would 
become complete by delivery, coupled with the intention to 
give'' (o). “ To pass the property in a chattel,” says Alder- 

son, B. {p), '' there must be both a gift and a delivery ; so 
that, where A. had possession of certain silver plate belonging 
to B., and B. said to A., I will give you all the plate that is 
mine,” but no actual delivery of the plate ever took place, 
the words used* were held to admit of their literal significa- 
tion merely, and to be indicative of a bare intention to give 
at some future time {q). So, again, wherever the animus 
revertendi or the animus cancellandi has to be inquired 
into, we have additional instances illustrative of what has 
just been said. Whenever, indeed, the intention with which 
an act was done becomes material, the jury will have to 
decide upon it ; subject, of course, to the effect of such legal 
presumptions as may, under the circumstances of the case, 
apply. On a recent occasion (r), Williams, J., is reported to 
have said, that no question of the intention of parties can 
be a question of law.” 

Damages are either general or special, ‘ General ’ 
damages are such as the law implies or presumes to have 
accrued from the wrong complained of (s). ' Special ’ 

(o) Per ParJee, B., Milnes v. Daw- Subject to what has been Ave 
ton, 5 Exch. 948. said as to the possible effect of certain 

(^) 4 Exch. 479 ; ante, pp. 899, legal presumptions, &,c., the remark 
432. cited in the text would, it is appre- 

(q) Showet* v. Pilch, 4 Exch. 478. hended, hold generally true. 

(r) Blyth V. Dennett, 22 L. J., C, (a) Ante, pp. 84 et seq.; CoUerUly, 

P., 79, 80 ; S. a, 18 C. B. 178. Hoblyy, 4 B. & C. 465. 


Damages- 
genenil or 
sjiecial. 
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damages are such as really took place, and are not implied 
by law ; they are either superadded to general damages 
arising from an act injurious in itself, or are such as arise 
from an act indifferent and not actionable in itself, but 
injurious only in its consequences (t). '' It does not appear 

necessary to state the formal description of damages in the 
declaration, because presumptions of law are not in general 
to be pleaded or averred as facts ’’ (^) ; and substantial 
damages may in some cases, — as in an action against a 
banker for not duly honouring a cheque or an acceptance 
of his customer (u), or for slander of a person in the way of 
his trade (ic), — be recovered, although special damage be 
neither alleged nor proved. 

When, however, the law does not, as of course, imply that 
the plaintiff sustained damage by the act complained of, it 
is essential to the validity of the declaration that the result- 
ing damage should be shown with particularity (2/). And 
when the damages sustained have not necessarily accrued 
from the act complained of, and consequently are not 
implied by law, then, in order to prevent the surprise on 
the defendant which might otherwise ensue on the trial, the 
plaintiff' must in general state the particular damage which 
he has suffered, or he will not be permitted to give evidence 
of it (z). 

In an action of tort, then, damages consequential on the 
tortious act complained of may (provided they be not too 
remotely connected with it) be recovered (a). If, for in- 


{t) 1 Chitt. PL, 7th ed., p. 410. 

{u) Rolin V. Steward^ 14 C. B. 595. 
Semper Lord Denman^ C. J., Rogers 
V. Ijpence, 13 M. & W. 681. 

{x) Per Williams^ J., 14 C. B. 607 ; 
ante, p. 7 49. 

{y) 1 Chitt. PL, 7th ed., p. 411. 
Roe, for instance, the form of declara- 
tion in Martin v» Great Northern R, 

a, 16 c. B. 179. 


{z) 1 Chitt. PL, 7th ed., p. 411. 
See Richardson v. Chosen^ 10 Q. B. 
756 ; Thompson v. Wood^ 4 Q. B. 
493. 

(a) As exemplifying the aboTe pro- 
position, see Foxhall v. Ramett, 2 B. 
& B. 928 ; per Tindal^ C. J., Corbett 
V. Brawny 5 Car. & P, 863 ; Swbcmk 
V. Nuttingy 7 C. B. 797 ; Bodley v. 
Reynolds^ 8 Q. B. 779 ; Moon v. 
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.gtoce, a sheriff wrongfully seizes goods which are afterwards 
taken from him by another wrong-doer, the owner of the 
goods may recover against the sheriff, as special damage, the 
amount necessarily paid to the second wrong-doer, in order 
to get back the goods (6). The decision in this case, indeed, 
may clearly be supported, without in any way referring to 
the legal doctrine as to remoteness of damage, inasmuch as 
the price paid by the plaintiff to recover possession of his^ 
goods from the third party might very fairly be taken by the 
jury as affording a true criterion of their value (c). 

As regards the question, what damage is too remote to be 
recoverable in an action of tort ? I must, to avoid repetition, 
content myself with referring to the remarks made and cases 
cited at a former page (d), and to the substance of what has 
been previously said (e) touching remoteness of damage in 
actions ex contractu. Although the general rule as to this 
subject is clear, — that the damage laid in the declaration 
must be such as naturally flowed from the tortious act or 
conduct complained of (/), — yet, inasmuch as each case. 


phatl, 2 Bing. N. C. 310 ; Howlands 
V. Samuel^ 11 Q. B. 39 ; Tindall v. 
Bell, 11 M. & W. 228. 

(6) Keene v, Dilke, 4 Exch. 388. 
See Barrow v. Amaud, 8 Q. B. 
695. 

An action will not lie against the 
sheriff for a false return to a writ of 
venditioni exponas, if the plaintiff has 
sustained no damage : Levy v. Hale, 
29 L. J., C. P., 127. 

(c) See, further, as to the criterion 
whereby to measure damages, Sanquer 
V. London and South Western R. C,, 
16 0. B. 163. 

As to damages in trover or trespass 
for taking goods, see Reid v. Fair- 
banks, 13 C. B. 692 ; Martin v. Porter, 
6 M, & W. 351 ; Wood v. Morewood, 
3 Q. B. 440, n. See, also, Morgan v. 
Poittll, Id. 278 ; HUchman v. Walton, 


4 M. & W. 409, 416 ; Wild v. Holt, 

9 M. & W. 672 ; Thompson v. Pettit, 

10 Q. B. 101 ; Bmkland v. Johnson, 
15 C. B. 145, cited ante, p. 795, 
n. (0. 

(d) Ante, p 93. 

(e) Ante, pp. 632-637. 

(/) See, as exemplifying this pro- 
position, Barber v. Lesiter, 7 C. B., 
N. S., 175, and cases cited ante, pp. 
729 et seq. ; Collins v. Cave, 4 H. & 
N. 225 ; Hoey v. Felton, 11 C. B., N. 
S., 142; Dixon v. Fawcus, 30 L. J., 
Q. B., 137 ; Haddan v. Lott, 15 C. 1^. 
411 ; Walker v. Goe, 4 H. & N. 350 ; 
S, C., 3 Id. 395, and cases there cited; 
Alston v. Herring, 11 Exch. 822 ; 
Hutchineon v. Guion, 5 C. B., N. S., 
155 ; Thompson v. Hopi er, R B. & 
R 1088; Lumley v. Oye, cited ante, 
p. 94 ; Flower v. Adam, 2 Taunt. 
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raising a question as to remoteness of damage ex delicto, 
must necessarily be decided upon its own facts or by analogy 
to some special precedent, the rule in question' may more 
easily be exemplified than in specific terms be qualified or 
restricted (/). Not only, however, would it be incompatible 
with the plan of this treatise to examine thus minutely the 
doctrine as to remoteness, and to analyse the cases illus- 
trating it, but it would be superfluous so to do, — the task 
having already been adequately performed by another and an 
abler hand (q). 


Having now classified rights of action ex delicto, and spe- 
cified the ingredients therein, it may be well to inquire in 
what respects a tort differs from a contract and from a crime. 
A moment’s reflection will suggest some important points of 
diflference between a right of action upon contract and one 
upon tort. A contract is founded upon consent — it requires 
privity, more or less immediate, between the contracting 
parties ; in reference to it no inquiry is, in general, needed 
as to the motive or intention of the contractor when proved 
to have committed a breach of contract ; the measure of 
damages ex contract'll is, under ordinary circumstances, more 
or less nearly determined by the stipulations of the parties. 
To constitute a right of action ex delicto, on the other hand, 
no privity is needed, nor of course do the parties consent ad 
idem, for a tort is inflicted without or against the consent of 


314,* Powell V. Salisbury, 2 Y. & J. 
391. 

In Lock V. Ashton, 12 Q. B. 871, 
one portion of the damages claimed was 
held not recoverable, inasmuch as it 
could not in law have flowed directly 
from the plaintiff’s act. See Fitzjohn 
V. Mackinder, 9 C. B., N. S., 505 ; S, 
C., 8 Id. 78 ; and cases there cited ; 


Blagrave v. Bristol Waterworks Co,, 1 
H. & N. 369. 

(/) Ante, p. 849, n. (f), 

(g) Mr. Sedgwick’s learned treatise 
on the Measure of Damages, 2nd ed., 
is here alluded to, of which see par- 
ticularly Chaps. 3-5, 18-22. See also 
Mr. Mayne’s Treatise on Damages, pp. 
14 et seq. 
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the party who sustains it. In tort, moreover, the measure of 
damages is, in general, by no means strictly limited, nor is it 
capable of being indicated with precision ; a wide discretion 
is there allowed to the jury in determining the proper amount 
of compensation to be awarded, whilst, in so doing, many 
elements are rightly deemed material which could not 
properly affect the verdict in an action purely of contract. 
Besides the important differences thus briefly pointed out, a 
comparison of the introductory chapters herein contained, 
having reference to contracts and to torts, will show, that 
rights of action, founded respectively thereupon, present to 
our view, when analysed, wholly dissimilar ingredients, and 
must therefore, apart from mere technical distinctions, be 
separately treated and considered. 

But how, it may be asked, does a tort differ^ from a 
crime ? To answer this question fully would, of course, neces- 
sitate the anticipation of what yet remains to be said in this 
volume. I would, however, observe, that a tort mainly (h) 
differs from a crime in this respect, — ^that the former is a 
violation of a private right, whereas the latter is a wrong 
done to the public. 

What doubtless tends to introduce confusion and pei'plexity 
into the mind of one called upon to draw the distinctions now 
adverted to is, that sometimes out of the same facts may 
originate a right to sue in contract or in tort, or even a right 
to prefer a criminal indictment. Thus, a forcible entry upon 
land (i), or an assault, is clearly indictable, — it will as clearly 
give to the injured party a remedy in trespass. A libeller 
may, in many cases, be proceeded against either by indict- 
ment or by action ; the object of the first-mentioned remedy 
being to punish the offence committed against the public, for 
every libel has a tendency to cause a breach of the peace on 
the part of the person libelled, — ^the remedy by action being 

{h) See Mr. Warren’s Abridgment (i) As to wbicb, see 4 Bla. Com., p. 
of Blaekstone, p. 677. 148 ; post, Chap. 2. 


8 I 2 
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with a view to compensating in damages for the injury sus- 
tained (k). Cases might, moreover, easily be put, showing 
that a transaction may involve a criminal, also a tortious 
element, and, lastly, a breach of contract ; so that if the 
criminal element be disregarded, a valid right of action ex 
delicto is disclosed ; and if the tortious ingredient be also 
rejected, a remedy ex contractub will remain to the com- 
plainant. Let us, for instance, suppose that a person fraud- 
ulently obtains goods under circumstances which would 
render him liable to be indicted for a misdemeanor by our 
law, — that he afterwards sells the goods and receives the 
proceeds of their sale, — here the individual who wrongfully 
possessed himself of the goods would be liable to an indict- 
ment for fraud or false pretences, — to trover at suit of the 
rightful owner for the conversion — or, lastly, to an action for 
money had and received, notice of the criminal or tortious 
ingredients in the particular transaction being waived. 

Without attempting just now to enter further into the 
inquiry before us respecting the distinction between a tort, a 
contract, and a crime, the following brief view of the subject 
may be suggested : The wisdom of ages, says Mr. J. Bur- 
rough, has in England established and perfected a system of 
law called the common law ; this law is adapted to the 
general regulation of the conduct of the subjects of the 
Crown as members of society ; its principles, if accurately 
attended to, will be found all to point to that end (J) : — 
our law, accordingly, sometimes allows the same state of 
facts to be regarded from totally different points of view (m) ; 
and yet, on each occasion of viewing and considering it, 
presents a remedy adapted to the requirements of society 
or of an individual, allowing the person aggrieved, within 
certain limits, and subject to certain restrictions, to select 
that particular mode of procedure which he prefers. 

(l) Deane v. Clayton^ 7 Taunt. 496, 
{m) See also ante, p. 603. 


(k) 3 Bla. Com., p. 126. 
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In every action ex delicto it will be found that some 
specific wrong or injury has been done, for which it is the 
object of the plaintiff to enforce compensation or to seek 
redress ; and since ” (to use the words of Sir W. Black- 
stone {n) ) all wrong may be considered as merely a priva- 
tion of right, the plain natural remedy for every species of 
wi'ong is the being put in possession of that right whereof 
the party injured is deprived;” this, under some circum- 
stances, being effected by the re-delivery or restoration of 
the thing sued for to its legal owner, — in others, by making 
the sufferer a pecuniary satisfaction in damages for the 
injury sustained. As well, however, in the wrongful abstrac- 
tion of property, as in a tortious act done to it or to its 
owner, ingredients may enter cognisable solely by our 
criminal law ; and hence it is that these Commentaries, 
which commenced with an examination of Legal Rights, 
and of the component elements of our common law, and 
have since been successively directed to the Law of Con- 
tracts and of Torts, will properly terminate with an inquiry 
as to offences against society punishable as Crimes. 


(w) 3 Com., p. 116. 
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BOOK IV. 

CRIMINAL LAW. 


In this Book I propose, in the first place, to take an intro- 
ductory view of some of the elementary principles of our 
criminal law ; and afterwards, without attempting minutely 
to examine each of the offences falling properly under its 
cognisance, I will endeavour rather so to classify and an'ange 
them, that the study of this department of jurisprudence, 
when pursued in detail by reference to other treatises, may be 
facilitated, and a foundation laid for its complete and endur- 
ing mastery. 


CHAPTER 1. 

CRIMINAL LAW GENERALLY — ITS ELEMENTARY PRINCIPLES. 
Importance The extreme importance of a knowledge of our criminal 

of a know- 

ledgre of our law will be admitted by him who reflects, however cursorily, 

criminal ... 

law. well-known maxim — Ignomntia juris quod quisque 

Ignorance of , , . , . . 

law no ex- scive teuetuT 7161711716171 excusat , — a mistake in point of law, 

cu«e for in- ^ 

fringing it. ^iiich every person of discretion not only may but is bound 
and presumed to know, affoi’ds, in criminal cases, no sort of 
defence (a ) ; so that when an offender is arraigned at the bar 
of justice, a plea that he has mistaken the law, — however 

(a) 4 Bla. Com., p. 27 ; Hale P. C., per PoUockj C. B,, Cooper v. SimmonSf 
cliap. 6 ; per Bearcroft^ arg.jB. y.Dean 7 H. & N. 717. 
of SL Aaaph^ 21 How. St. Tr. 942 ; 
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much, if proved, it might operate in mitigation of punish- 
ment, — is one which the Court will not be at liberty to 
entertain (6). The law,” as remarked by high authority, 
“ is administered upon the principle, that every one must be 
taken conclusively to know it, without proof that he does 
know it ” (c). 

But, further, our criminal law, whether common or de- 
pendent upon statute, is imperative with reference to the 
conduct of individuals ; so that, as will immediately be 
seen ((Z), if a statute forbids or commands a thing to be done, 
all acts or omissions contrary to the prohibition or command 
of the statute, are offences at common law, and ordinarily 
indictable as such. In support of what has been just said, 
and as illustrating the rule, that, whenever the law posi- 
tively forbids a thing to be done, it becomes thereupon 
ipso facto illegal to do it (e), may be mentioned Beg, v. 
Woodrow (/), where it was held, under a penal statute 
(5 & 6 Viet. c. 93, s. 3), that a dealer in tobacco, having 
in his possession adulterated tobacco, although ignorant of 
its adulteration, is liable to the penalties imposed by that 
Act. It may be conceded, indeed, that laws for the pro- 
tection of the revenue are, in some respects, peculiar ; yet 
the case cited seems clearly to illustrate the proposition 
above stated (g). 

The law, being thus imperative, cannot be called in ques- 
tion, nor be made to bend in accordance with the opinion 
or the will of those subjected to it. There can be nothing 


(6) Ex parte Barronety Dearsl. 61 ; 
JR, V, Esopy 7 Car. & P. 466 ; R, v. 
BaUeyy Russ. & Ry. 4, See Reg, v. 
CravjshaWy Bell C. C., 303, 316, 

{c) Per Tindaly C. J., delivering 
the opinion of the majority of the 
judges in M^Naghten's casCy 10 Cl. & 
P. 210. 

(d) Post, pp. 868, 862. 


(c) Per Ashhursty J., 4 T. R. 467. 

(/) 16 M. & W. 404, and cases there 
cited. 

(g) In support of which, see, also, 
Lee V. Simpsorty 3 C. B. 871 ; recognised 
Jodgm., Reade v. Conquest, 11 C. B., 
N. S., 492 ; Re HumphreySy 14 Q. B, 
388 ; R, V. Jones, 2 B. & Ad. 611, 


Tho law 
speaks im- 
peratively 
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more dangerous,” it has been observed (h), '' than to allow 
the obligation to obey a law to depend upon the opinion 
entertained by individuals of its propriety, — that opinion 
being so liable to be influenced by interest, prejudice, and 
passion.” 

And, again, it has been said (i), that where any act is 
by law defined to be illegal and criminal, every one is 
punishable who voluntarily does the prohibited act without 
some legal justification or excuse, furnished by the occasion 
and circumstances, and without regard to his real motive and 
intention. To hold that a man should be absolved from 
penal responsibility merely because his motives were bene- 
volent, would be to set private opinion above the law.” Our 
criminal law is, then, to be made to bear alike and equally 
on all, and must be applied, in the great majority of cases, 
without paying heed to any excuse founded upon ignorance 
of its precepts or disapproval of its provisions. All subjects 
and foreigners (k) within the realm are alike bound to obey 
the law, for the law speaks to all uno ore (Q. 

Our law, whether written or unwritten, being thus strin- 
gent in its requirements, let us consider the consequences 
which follow on an infringement of its ordinances. 

Meaning The word " crime ' is popularly imderstood as conveying 

of word 

‘crime.’ the idea of something done in violation of law{m), and 
therefore, it may be presumed, exposing the ' criminal ’ in 
some sort to punishment. The technical meaning of the 
words just used is sometimes, however, by no means 
manifest. 

In the Attorney-General v. Radloff {n), a discussion arose 
as to the significance of the term “ criminal proceeding!' 

(k) Per Lord Campbell, 9 Cl. & P. Adm. R. 220. 

824. (V) 2 Inst. 184. 

(i) Cr. L. Com., 6tli Rep., p. 52. (m) SeeWebst. Diet, or Johns, Diet. 

(k) Ex parte Barronet, Dearsl. 51 ; ad voc. 

E. V. Esop, 7 Car. & P. 456. Se<s (r?) 10 Excli. 84. 
however, per Sir W. Scott, 1 Rub. 
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There an information had been filed for the recovery of penal- 
ties for smuggling, under a recent statute (8 & 9 Viet. c. 87), 
and the question was, whether, regard being had to the 
14 & 15 Viet., c. 99, ss. 2 & 3, the defendant was a competent 
witness at the trial of the information on his own behalf. 
The statute just cited renders admissible the evidence of the 
parties to an action, but specially exempts from its operation 
‘‘ any person who in any criminal proceeding is charged with 
the commission of any indictable offence, or any offence 
punishable on summary conviction.” The act of smuggling 
being summarily punishable, the question mainly agitated 
was this — Is the proceeding by information for smuggling a 
criminal proceeding,” so that a defendant charged with it 
is brought within the exceptive clause of the statute just 
adverted to, and is therefore inadmissible as a witness ? Upon 
this point the Court of Exchequer was equally divided in 
opinion — on the one hand it was said, that smuggling is in 
itself an innocent act, although the requirements of the 
revenue necessitate the infliction of a penalty on one who 
violates the prohibitory enactments passed for its protection 
— that cannot alter the intrinsic nature of the act itself, or 
impress on it a criminal character. Upon this view of the 
meaning of the word '' crime ” or criminal f the defendant 
would have been competent as a witness. On the other 
hand it was urged, that an information for a breach of the 
revenue laws is a criminal proceeding,” — a proceeding in- 
stituted by the Crown for the punishment of crime — and 
that a very grave offence is committed against the public in 
preventing that from being paid which is needed for the 
public service, and thus cheating the State. Of the two 
opinions thus presented, the latter appears to be the more 
convincing and the more sound. And the Court of Queen s 
Bench would seem to have tacitly adopted it in a more recent 
case (o), likewise decided upon the statute 14 & 15 Viet., 


(o) Cattell V. Ireson, E. B. & E. 91. 
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c. 99. There a person was charged at petty sessions with 
illegally snaring game, the information being laid under a 
statute (1 & 2 Will. 4, c. 32) which makes the offence in 
question punishable by fine, and, in default of payment, by 
imprisonment. The question raised was, whether the pro- 
ceeding for this offence was a criminal proceeding within the 
statute of Victoria, so that the defendant was not admissible 
as a witness in his own favour, or compellable to give evi- 
dence upon it. This question was answered by the Court 
of Queen s Bench in the affirmative. There is one thing 
said Erie, J. (p), strongly indicative that this is a crime, for, 
upon conviction, the offender may be ordered to pay a fine, 
and, in default of payment, may be imprisoned with hard 
labour ; that punishment is one appropriate to a proceeding 
for a ^ crime,’ not to any civil proceeding ; and Crompton, J., 
suggested that one test for deciding the question raised was 
this — ^to see whether the fine is a debt or a punishment ; ” 
observing, that under the Act it seemed to be meant as a 
punishment. 

Further, in regard to the legal meaning of the word 

crime,” the following case may be suggested : — ‘‘ Public 
policy has, for the protection of the Bank of England against 
forgery, rendered it criminal to make paper bearing the 
same water-mark as Bank of England notes (g). The making 
of such paper is in itself an indifferent act, but, inasmuch 
as it may afford facilities for forgery, the Legislature has on 
that account prohibited the act ” (r ) ; that is to say, an act in 
itself indifferent may have impressed upon it a criminal 
character by force and virtue of the Statute Law. If this be 
so, it is evident that any correct technical definition of the 
word criim ” ought to include and be appropriate in a case 

( 2 )) See 27 L. J., M. C., 170 ; E, B. 14. 

& E. 99. See, also, Reg, v. Berry, (r) Per Pollock, C. B., Atkyns v. 
Bell, C. C. 46. Kiwuier, 4 Exch. 782. 

(j) See, now, 24 & 25 Viet. c. 98, s. 
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like that just put, where nothing malum in se is involved in 
the act done. It is indisput^-ble, on the one hand, that the 
quality of an act may be flagitious, and yet the act itself 
may be dispunishable {s) ; and, on the other hand, that an 
individual, impelled to an act by the purest motives, may, 
nevertheless, in doing it, violate the law, and render himself 
amenable to its censures {t). 

Under the denomination of crimes are, by our law, comprised 
offences of a public nature, i.e., such acts or attempts as tend 
to the prejudice of the community (u), There can be no 
doubt,” says Serjt. Hawkins (cc), ''but that all capital crimes 
whatsoever, and also all kinds of inferior crimes of a public 
nature, as misprisions {y), and all other contempts, all dis- 
turbances of the peace, all oppressions, and all other misde- 
meanors {z) whatsoever of a public evil example against the 
common law, may be indicted, — but no injuries of a private 
nature, unless they some way concern the king.” " Also,” he 
adds, "it seems to be a good general ground, that, wherever a 
statute prohibits a matter of public grievance to the liberties 
and security of a subject, or commands a matter of public 
convenience, as the repairing of the common streets of a town, 
an offender against such statute is punishable not only at the 
suit of the party aggrieved, but also by way of indictment for 
his contempt of the statute (a), unless such method of pro- 
ceeding do manifestly appear to be excluded by it.” 


(a) ‘‘Human laws are made, not to 
punish sin, but to prevent crime and 
mischief per Pollock, C. B., Au.~ 
Qen. V. SUlem, 2 H. & C. 626. 

(t) See, for instance, Peg. v. Sharpe, 
Dearsl. & B. 160. Et vide, Peg. v. 
Feist, Dearsl. & B. 590. 

(u) See, ^&r Lawrence, J., 2 East, 21. 
(x) Hawk. PI. Or., Book 2, Chap. 

25, s. 4. 

{y) ‘ Misprision’ “ properly signifieth 
neglect or contempt,” but in law is 


applied more particularly “when one 
knoweth of any treason or felony, and 
concealeth it 2 Inst. 36. “The 
word ‘misprision’ in its larger sense is 
used to signify every considerable mis- 
demeanor which has not a certain name 
given to it in the law 1 Russ. Cr., 
3rd ed., p. 45. 

(z) The distinction between a felony 
and a misdemeanor is pointed out post, 
pp. 881 et seq. 

(a) Peg, v. Buchanan, 8 Q. B, 883. 


A crime is 
an offence 
of a public 
nature. 



860 


CRIMINAL LAW GENERALLY: 


The case of Rex v. Wheatley (b) is useful for reference, where 
difficulty occurs in distinguishing between indictable offences 
and Avrongs remediable by action, and as exhibiting clearly the 
test in such cases applicable. There the defendant was indicted 
for knowingly, fraudulently, and with intention to deceive the 
prosecutor, selling him beer short of the just measure. After 
a verdict of guilty, the defendant s counsel moved in arrest of 
judgment, on the ground that the fact charged against the 
defendant was, in truth, nothing more than a mere breach of a 
civil contract, not an indictable offence ; and of this opinion 
was the Court, — Lord Mansfield^ C. J., observing, that the 
alleged oflPence was, in truth, only an inconvenience and 
injury to a private person,” against which he might have 
guarded by due caution. “ The selling an unsound horse as 
and for a sound one is not indictable, the buyer should be 
more upon his guard : ” the offence that is indictable must 
be such an one as concerns the public. 

But though difficulty sometimes presents itself in deter- 
mining whether or not a particular act is indictable, it has 
been already sufficiently shown (c), that an indictment will 
only lie for some wrong common to all the subjects of the 
Crown, — common, in this sense, that it affects them all, not 
of necessity equally, but in some degree. The distinction of 
public wrongs from private, — of crimes from civil injuries, — 
seems principally to consist in this, that private wrongs are 
an infringement or privation of the civil rights which belong 
to individuals, considered merely as individuals^' whilst 
public wrongs or crimes are a breach and violation of the 
public rights and duties due to the whole community, con- 
sidered as a community, in its social aggregate capacity” (d). 
Treason, murder, and robbery, are properly ranked amongst 

(6) 2 Burr, 1125 ; R. v. Dunnage, statute. 

Id. 1130 ; and cases cited post. Chap. (c) Ante, pp. 96-100 ; R. v. Rich- 
8, 8. 2, as illustrating the nature of ords, 8 T*. R. 634. 
fraud indictable at common law or by (d) 4 Bla. Com., p. 5. 
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crimes, since, besides the injury involved in them to indivi- 
duals, they strike at the very being of society, which cannot 
possibly subsist where acts of this sort are suffered to escape 
with impunity {e). Many inferior offences, also, of a public 
nature are indictable. And it is material to observe, that a 
crime will be deemed of a public nature, not merely where it 
causes some hurt, damage, or inconvenience to the public, 
but also where it is “ of a public evil example ” (/). Thus, 
it is an indictable offence for a parent who has the means of 
supporting her child {g) to neglect to provide sufficient food 
or necessaries for it (^), whilst of very tender years and 
unable to take care of itself (i). It is at common law indict- 
able knowingly to take a glandered horse into a market, fair, 
or other place of public resoi*t, to the danger of the liege 
subjects of the Crown (k)y the doing so being now, moreover, 
a statutory offence by virtue of various enactments from time 
to time continued (1), It is by the common law of England 
a nuisance and an indictable offence, to manufacture, or to 
keep in large quantities, gunpowder, or any other explosive 
and inflammable material in a town or closely inhabited 
place (m). And any outrage upon public decency (ti), as 
well as against the public peace, will be indictable. 

Bearing in mind what has been just said, we may conclude 
that, in general, a ‘ crime ' consists in some act or combination 
of acts involving a violation of some right or an attempt to 
violate some right, aggravated by the use of force and violence 
tending to a breach of the peace, or by the existence in the 


(e) Id. ibid. 

{/) Ante, p. 859. 

(ff) Reg, V. Chandlery Dearsl. 453. 
(h) See Reg. v. Shepherd^ 1 L. & C. 
C. C. 147. 

{i) R. V. Friendf Russ. & Ry. 20. 
See 24 & 25 Viet. c. 96, s. 27. 

(h) Reg, v. Henson^ Dearsl. 24. 

(0 See 16 & 17 Viet. c. 62 ; 19 & 
20 Viet. c. 101 ; 21 & 22 Viet. e. 62 ; 


HUl V. BalUy 2 H. & N. 299. 

(m) Reg, r. Luter, Dearsl. & B. 
209. See 23 & 24 Viet. c. 139. 

(n) R. V. Sedleyy 17 How. St. Tr. 
155, note ; Reg. v. HolmeSy Dearsl. 
207 ; Reg. v. Webhy 1 Den. C. C. 838; 
S. C.y 2 Car. & K. 933 ; Reg. v. Wat^ 
Sony 2 Car. & K. 936, ». {g). See 
Reg. V. EUioty 1 L. & C. C. C. 103; 
Reg, V. Thallmany Id. 826. 
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mind of the criminal of a fraudulent or malicious intention (o). 

meauing of The meaning of this word * intention' in connection with 

niis word. • • 

criminal law, is most material. ' Intention ’ is, by non-pro- 
fessional writers, defined to be the design, purpose, or fixed 
direction of the mind to some particular object (f)). It is 
clearly distinguishable from motive, or that which incites and 
stimulates to action. The motive which actuated a wrong- 
doer may doubtless serve as a clue to the intention, — the 
latter, however, not the former, it is which gives in law the 
character and quality to an act. '' The intention to do the 
act,” moreov'er, exists for all criminal purposes where it is 
wilfully done, although the act itself was merely intended as 
a means of obtaining some ulterior object ” {q). 

To illustrate what has been above said, a man who takes 
a horse from the owners stable without his consent may 
intend to despoil him of it, and fraudulently to appropriate it 
for his own benefit ; in this case he is guilty of theft : he may 
intend to use it for some temporary occasion of his own, and 
then to return it to the owner ; in this case he commits a 
trespass only. He may take the horse as a distress for rent 
due from its owner, in which case he is justified by the law. 
In each of these cases the act done is substantially the same ; 
the intention of the person doing it mainly determines 
whether it shall be the subject of civil or of criminal cog- 
nisance, or whether it be altogether innocent (r). 

Sometimes, no doubt, as before observed, the statute law 
expressly declares, that such and such acts shall be criminab 
and shall expose to punishment the individual convicted of 
doing them. In such cases any inquiry as to the intent which 

(o) See Cr. L. Com., 4tli Rep., p. (p) Webst. Diet, ad verb. ‘^Inten- 

13. What is above said is not offered tion,” 

a« a definition of the word ‘crime,’— {q) Cr. L. Com., 4th Rep., p. 15. 

if so, it might be open to objection — (r) Cr, L. Com., 4th Rep., pp. 13- 

but rather as explanatory of its mean- 14. 
ing. 
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actuated the party charged would, unless with a view to a 
mitigation of punishment, be immaterial {s). 

Sometimes a particular act is declared by the legislature 
to be primd facie criminal, so as to cast upon the party con- 
victed of having done it the onus of proving that his intent 
was innocent. In much the larger class of cases the intent 
of the actor is material, and, to ensure conviction, must 
satisfactorily be proved on the part of the prosecution (Q. 

In illustration of these remarks may be cited the stat. 
24 & 25 Viet., c. 96, s. 68, which, inter alia, enacts, that if 
any person shall be found by night having in his possession, 
without lawful excuse (the proof of which shall be on him), 
any implement of housebreaking, he shall be guilty of a mis- 
demeanor. Under this part of the Act, a conviction may, of 
course, be obtained without proof of any guilty intention in 
the mind of the accused (u). Another portion of the section 
in question declares to be a misdemeanor the being found by 
night in any dwelling-house with intent to commit a felony 
therein. To convict under this clause, some facts must be 
shown whence the intent of the party charged may be in- 
ferred. It was, indeed, laid down by Lord Mansfield, as 
generally true (x), that, where an act in itself indifferent, if 
done with a particular intent, becomes criminal, there the 
intent must be proved and found by the jury ; but where the 
act is in itself unlawful, the proof of justification or excuse 
lies on the defendant, and, in failure thereof, the law implies 
a criminal intent. 


{«) See (ex, gr.) Hudson, app., 
M^Rae, reap., 33 L. J., M. C., 65. 

The effect of intent on the quality 
of an act was much discussed in Att,‘ 
Gen. V. SiUem, 2 H. & C. 431. 

(t) “Generally speakbg, where an 
offence cannot be committed unless the 
mind goes along with the act, the act 
alone is not sufficient to render the 
party liable:” per Pollock, C. *B., 5 


H. & N. 84. See Reg. v. Sleep, 1 L. 
& C. C. C. 44, and cases there cited ; 
Reg. V. Ingham, Bell, C.C 181 ; Row^ 
man y. Blytk, 7 E. A B. 26, 43. Et 
vide per King, C. J., R. v. Woodbwme, 
16 How. St. Tr. 79. 

{u) See Reg. v. Bailey, Deaiisl. 244, 
with which compare Reg. v. Oldham, 
2 Den. C. C. 472. 

{x) R. V. Woodfall, 5 Burr. 2667. 
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A guilty mind, however, is, in general, essential to 
legal conception of crime (y). In what, then, it may be 
asked, does it consist ? It would seem to include, 1st, every 
case of intentional or voluntary wrong, where the mind is 
cbctively in fault ; 2ndly, cases where the mind is, as it were, 
passively to blame, as, where hurt or damage results from 
want of exercising sufficient caution ( 0 ). With reference to 
each of these classes of cases, a few remarks may, in this 
place, properly be offered. 

As regards the former class of cases, where the mind is 
actively in fault, we may infer, from what was said at a 
former page (a), that there are two kinds of ‘ malice,’ by 
either of which an offender may be actuated : malice in fact, 
where he acted from ‘^a motive of actual ill-will and a 
design to injure and malice in law, which consists in ^^the 
wilful doing of a prohibited or injurious act without lawful 
excuse ” (6). The legal import of the term in question 
differs, indeed, somewhat from its acceptation in common 
conversation. It is not, as in ordinary speech, an expression 
merely denoting the existence of hatred or ill-will to an 
individual, but may mean any wicked or mischievous in- 
tention of the mind (c). Thus, on a prosecution for murder, 
which is alleged in the indictment to have been committed 
* of 'malice aforethcnigld" it is not essential to show that the 
prisoner had any enmity to the deceased, nor would proof of 
the absence of ill-will furnish the accused with any defence, 
provided that the charge against him in other respects were 
established (cZ). 

It can scarcely be necessary to add, that where the mind is 


(y) See (ex. gr.) Reg. v. Thomas, 1 
L. & C. C. C. 313. 

{z) Or. L. Com., 7tb Rep., p. 22. 

(а) Ante, p. 725. 

(б) Or. L. Com., 6th Rep., p. 52 ; 
per JAiUedale, J., M^-Pherson v. 
DmieUf 10 B. k C. 272. 


(c) See, per Best, J., R. v. Harvey, 
2 13. & C. 268 ; R. v. HwU, Moo. 
C. C. 93 ; R. T. Cooke, 8 Car A P. 
582 ; R. V. Farrington, Rum. k By. 
207. 

{d) Post, Chap. 2. 
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«»ctit»ly in fault, it will make no difference in the criminal 
qually of the act done, whether the offender do it directly 
with his own hand, or indirectly by some other means {e). 
If poison be administered through the medium of an innocent 
agent, the prime mover is criminally responsible (/). And if 
a man employ a conscious or unconscious agent to commit an 
offence in this country, he may be amenable to the laws of 
England although he was at the time living out of the juris- 
diction of our Courts (jj). 

In the latter of the two classes of cases above alluded to (Zt), 
viz.j where the mind is passively to blame, criminality would 
seem to consist in the wilfully incurring the risk of causing 
loss or suffering to others. If the doer of an act know or 
believe that an evil consequence will result therefrom, he is 
just as culpable as if he had acted with the most direct 
intention to injure. If a person take upon himself to 
administer drugs, being ignorant of their probable effects, 
and thus cause the death of another, he will be guilty of 
culpable, i.e., criminal negligence (i). 

A wrong intent, then, or something tantamount thereto, 
being ordinarily an essential element in crime, — how, it may 
be asked, is this intention to be proved ? A jury is justified 
in inferring the intent from overt acts, because c. ^ery man, as 
well in criminal, as in civil (A’), procedure, must be taken 
to have intended that which is the necessary or natural 
consequence of his act. It is an univei'sal principle, that, 
^‘when a man is charged with doing an act of which the 
probable consequence may be highly injurious, the intention 
is an inference of law resulting from the doing the act ” (Q, 


(e) Per /erris, C.J., v. Wilson^ 
Defttri. & B. 128 ; Eeg, t. Butcher , 
Bell, 0. 0. 6. 

(/) Cr. L. Com., 7th Rep., p. 80; 
M$gn T. Michael, 2 Moo. G. 0. 120. 

<^) Per Lord Camphdl^ C. J., Beg, 
Qometty Dearsl. 241. 


(A-) Ante, p. 864. 

(t) Cr, L. Com., 7th Rep., p. 26. 
ijc) Per CremoeU, J., 12 C. B. 98 ; 
per JerviSf C, J., Id. 103, cited wg. 8 
Exeh. 229. 

(Q Per Lord Bilendorottgh, C. J., 
B. V. jOuxwt, 3 M. & S. 15 ; iZ. 
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Thus, where the defendant was indicted for a nuisance, 
and it was on his behalf contended, that, to render him 
liable, it must be his object to create a nuisance, or else 
that that must be the necessary and inevitable result of 
his act, Littledale, J., answered, ^'If it be the probable 
consequence of his act, he is answerable as if it were 
his actual object. If the experience of mankind must 
lead any one to expect the result, he will be answerable 
for it ” (m). 

The rule just stated, which is of much importance in 
criminal cajses, is well illustrated by Mr. Stark ie (n), who 
remarks, that, in estimating the real intention of an accused 
person, all the surrounding facts and circumstances of the 
case must be carefully examined, ex. gr., on a trial for 
murder, the nature of the instrument used, and the part of 
the body of the deceased on wdiich the wound was inflicted, 
must especially be taken into consideration in determining 
the precise nature and quality of the offence ; and this must 
be done in accordance with what that learned wTiter de- 
scribes as ‘'the plain and fundamental rule, that a man's 
motives and intentions are to be infen*ed from the means 
which he uses, and the acts which he does." In Rex v. 
Farrmgton (o), the prisoner was indicted, under a statute 
since repealed (p), for setting fire to a mill with intent to 
injuie the occupier thereof; and, after a verdict of guilty, 
sentence was respited, a doubt being entertained whether it 
was not requisite to give in evidence some fact, — other than 
the mere act of setting fire to the mill, — from which an 
intent to injure some one might be inferred ; the conviction, 
however, in this case, was, on reference to the Judges, held 

PhUp, 1 Moo. 0. 0. 263, 274 ; Reg. 188 ; per LktUdale^ JT., Reg. ▼. LoveU, 

T. HiU, 8 G»r. k P. 274 ; R. v. 8hep- 8 Car. k P. 466. 

pard, Buie. & By. 169 ; R. ▼. Mazor (n) Erid., 8rd ed., toL 2, p. 695L 

^om, Id. 291 ; per Lord CampheU, 9 (o) BoBi. k By. 207. 

CL k F* 821. (p) See, now, 24 25 Viot, o. 97, 

(«) R* ▼. Moore, 8 B. A Ad. 184, •« 8. 
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to have been right, because “a party who does an act 
wilfully, necessarily,” in legal contemplation, "intends that 
which must be the consequence of the act ” (o). 

Mere intention, nevertheless, however criminal, cannot 
render the person entertaining it amenable to law (r) ; some 
outward overt act coupled with a wilful disposition or cul- 
pable negligence is essential to fill out the legal conception 
of a crime. Hence it is necessaiy to distinguish between a 
bare intention and an attempt (.s), in which an act is super- 
added to the intention. An attempt merely to commit a 
felony is in many cases a misdemeanor (Q, and an attempt to 
commit a misdemeanor may itself amount to a misde- 
meanor (u). " So long,” says Lord Mamfield, in Rex v* 

Scofield (x), as an act rests in bare intention, it is not 
punishable by our laws : but immediately when an act is 
done, the law judges, not only of the act done, but of the 
intent with which it is done ; and if it is coupled with an 
unlawful and malicious intent, though the act itself would 
otherwise have been innocent, the intent being criminal, the 
act becomes criminal and punivshable.” 

In Rex V. Higgins (y), accordingly, the act of soliciting and 
inciting a servant to steal his master s goods was held to be a 
misdemeanor, though it was not alleged nor did it appear that 
the principal had ever been convicted of the felony. On behalf 
of the accused, it was here argued, that " the general principle 


(g) Et vide per Bayley, J., R. v. 
Harvey, 2 B. & C. 261 ; per Holroyd, 
J., Id. 267 ; per Lord EUenhorough, 
C. J., Newton v. Chantler, 7 East, 143. 

(r) *‘The imagination of the mind 
to do wrong, without an act done, ia 
not punishable in our law;” Arg., 
Hales V. Petit, Plowd. 259 a. 

(«) See Holloway v. lUg,, 17 Q. B. 
817. A# ** attempt” ia an ‘abortive 
or frustrated effort.* 
if) BoeBeg^ v. Ckeeseman, 1 L. fcC. 


C. C. 140; Reg. v. Ferguson, DearBL 
427 ; Reg. v. Marsh, 1 Den. C. C. 605. 

An attempt to commit suicide is a 
misdemeanor at common law ; Reg. v. 
Burgess, 1 L. & C. C. C. 258. 

{u) On an indictment for a felony or 
misdemeanor, the jury may convict of 
an attempt to commit the same : post, 
p. 884. 

{x) Cald. 397, 403. 

(y) 2 East, 5; -R. v. Vaughan, 4 
Burr. 2494. 

8 K 2 


Mere iiitea> 
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by law. 
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of our penal code is to punish the act and not the intent” (z). 
To this, however, Lord Kenyon, C. J., replied, “ But is there 
not an act done, when it is charged that the defendant solicited 
another to commit a felony ? The solicitation is an act.” In 
unison also with the principle before us it has recently been 
held, that the mere possession of obscene and indecent prints 
is not indictable, because “ the law will not take notice of an 
intent without an act,” and possession is not an act ; but the 
procuring of such prints with intent to publish them is indict- 
able, being an act done, sc, the first step towards the commit- 
ting the misdemeanor of publishing obscene prints (a). To 
define what is and what is not such an act done in furtherance 
of a criminal intent as will constitute an offence, would be 
diflBcult or impossible, but it m«ay safely be affirmed that an 
attempt at committing a misdemeanor is not an indictable 
attempt unless it is an act directly aj^proxwuUing to the 
commission of an offence ” (h). 

But though 'Mt is a principle of natural justice and of our 
law, that actus non facit rcunv nisi mens sit rea (c), — the 
intent an d the act must both c onc ur to constit u te th e 
crime ” ((Z), — we may conclude that, where no evil effect 
whatever is produced, criminal endeavours, evidenced by 
manifest overt acts, are and ought justly to be punishable. 
And, this being so, little difficulty need ])e felt in regard to 
another important class of cases, viz,, where some mistake is 
made in carrying out the criminal desigm, so that it causes 
results not intended nor anticipated by the actor. Suppose, 
for instance, that a mistake is made in respect of the person 
at whom the crime is levelled — as where the offender shoots 


(z) 2 East, 9. 

{a) Ditgdale r. Reg., 1 £. & B. 435, 
489 ; 2b & 21 Viet. c. 88. See R, ▼. 
HeaXh, Rubs. & By. 184 ; R,y, Fuller, 
Id. 808. 

(b) Per Pa/Hee, Reg, ▼. Roberts, 
BestsL 539, 551, following Reg. v. 


Eagleton, Id. 376, 515, 525, 588, cited 
poet, Chap. 8, s. 2. 

(c) Upon this maKiin Mr. Srskino 
deliglited to expatiate : see 21 How. 
«t. Tr. 594, 921, 27 Id. 66 O 4 . 

(d) Per Lord Kenyon, C. J., Fowler 
T. Padget, 7 T. E. 514. 
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at A., supposing hje is shooting at B. It is clear that the 
difference of persons can make none in the quality or 
magnitude of the offence or in the amount of punishment 
due to it. The crime here consists in the wilful doing of a 
prohibited act — the act of shooting at A was wilful, although 
the offender mistook him for another (e). A like remark 
also is applicable, where, through accident or the mistake 
of a party not privy to the criminal design, the mischief 
falls either on a person not intended, or on the party in- 
tended, but in a manner different from that intended (/). 
In cases such as the foregoing, the act done is primd facie 
criminal, and the mind of the party doing it or planning it is 
criminal, and, consequently, justice requires that the amount 
of punishment, assignable for such act, should be unaffected 
by the accident which affected the result. 

From the general principle already sufficiently illustrated 
— that our criminal law looks mainly to the intention which 
actuated the accused, — important consequences flow. The 
very statement of this proposition implies a presumption that 
the individual, whom it is sought to bring within the operation 
of the law, has mental capacity, is a free agent, and possesses 
the power of electing to abstain from what is forbidden rather 
than suffer the consequences of offending ; our criminal law 
declines therefore to*punish where a party, from want of 
understanding or mental disease, is either unconscious of what 
he does or ignorant of the nature and moral quality of his 
act. Hence the exemption from criminal responsibility of 
lunatics and children of very tender years. 

Neither does that law ordinarily inflict its penalties where 
a party is, against his will, compelled to do a wrongful act, 
inasmuch as the dread of future penalties cannot be expected 
to prevail against the certainty of present suffering. Hence 

(g) Cr. L. Com., 7th Rep., p. 26 j (/) Cr. L. Com., 7tb Repu, p. 27 ; 
flee ▼. SmUK, Dearsl. 669 ; Rtg. per Pari:, J., P. ▼. Conner^ 7 C3«r. & 
V. FrettMy S3 L. J., M. C., 12S. P. 438. 
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the doctrine that duress will in some cases excuse an act 
criminal perse, as when committed by a feme covert suh poles- 
tale viri. Further, the principle upon which our criminal law 
acts is inapplicable where hurt or damage results from inno- 
cent mistake or inevitable accident, which could not have been 
foreseen or avoided, for here no blame of any kind is justly 
attributable to the author of the injury done or calamity 
occasioned. Of the particular class of cases now adverted to, 
homicide by misadventure {g) presents a familiar instance. 
Again, where an individual in the perfoimance of his official 
duties, as the sheriff or the gaoler, is recpiired to inflict 
punishment, he may be deemed to stand excused as not 
being a free agent, but rather a passive instmment to cany- 
out the law, and blameless by 'vdrtue of the maxim Quod 
oiecessitas cogif, excusat (A). 

In any of the cases just specified, a criminal intention, in 
the full sense of that term, is wanting, and therefore the act 
done is deficient in that particular quality or ingredient which 
is necessary to constitute a crime. The aim and object, more- 
.over, of civil punishment is to deter (i), and it obviously will 
not be effectual to deter those who, being similarly circum- 
stanced with the accused individual, either cannot, through 
lack of understanding, appreciate its ineaning and nature, or, 
being coerced by some overruling influence, are insensible to 
its terrors. 

Neither, by parity of reasoning, will punishment in any of 
the cases supposed deter the criminal himself from again 
offending. Lunatics, infants, and femes coverts are, then, in 
many cases held irresponsible and dispunishable for acts, 
primd facie criminal, done by them. Restricting my remarks 
in regal’d to the capacity to commit crime almost wholly to the 

{g) Ab to which, po«t. Chap. 8, a. 1. injury to society, and to prevent others 
{h) Post, Chap. 8, I. 1. from committing the like offence : 

(») The end of punishment is to pre- Beccar. Cr., Chap. 12. 
rent the eriminai from doing further 
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three classes of persons here indicated, I will first inquire to 
what extent and under what circumstances mental derange- 
ment or insanity may excuse from the ordinary consequences 
of dime. Now Mr. Ermine, in his argument in HadjleldJa Non compo® 

•mentia — 

case (Jk), thus foi-cibly states the elementary principles which 
are here to guide us : — It is agreed/’ he says, by all jurists, 
and is established by the law of this and every other country, 
that it is the reason of man which makes him accountable for 
his actions, and that the deprivation of reason acquits him of 
crime.” Neither in civil (Z), nor in criminal cases, however, 
will our law, provided a man be compos mentis, measure the 
degree of his capacity. A weak man, albeit much below the 
ordinary standard of human intellect, is bound by his con- 
tracts, may exercise dominion over his property, and is respon- 
sible for his crimes. From such responsibility he alone is 
emancipated who is, in the language of our law, non compos 
mentis (m). The main inquiry before us, accordingly, is this ; 

— what may, in connection with criminal law, be the meaning 
and significance of the phrase just used ? what is that kind or 
species of insanity which exempts from punishment on the 
ground that its existence is inconsistent with the criminal 
intent ? Clearly it is not every degree of insanity which suf- 
fices for this purposa Many men of general ability are upon 
some one topic insane, provided their opinions be tested by 
those entertained by the world at large. One labouring under 
the grossest delusions may for many purposes be treated and 
held accountable, as if sane, ex. gr., he may, possibly, be 
admitted to give evidence on a criminal trial in a Court of 
law ; and where such an objection is taken to the compe- 

(1c) 27 How. St. Tr. 1309, 1310. Higginton^ 1 Car. & F. 130; perPo/- 

(l) Ante, pp. 598, 599. lock, 0. B., CUfl ▼. Schwabe, 3 C. B. 

(to) See, per JSrskine, arg. in Had- 478 ; JBorradaile v. ffwUer, 5 M. & 
fieUTs case, above cited ; per Lord Gr, 639. And aee Dormay v. Borra- 
Crowworih, C., 6 H. L. Ca. 45 ; Beg. daiie, 5 C. B. 880 ; S. C., 16 L. J., 

V. Bti/rton, 3 Post. 8c F. 772 ; Beg. ▼. Clmno., 887. 

Vyee, Id. 247 ; per MauU, J., Beg. v. 
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tency of a witness, it is for the judge to say whether the 
insane person has the sense of religion in his mind, and 
whether he understands the nature and sanction of an oath ; 
and then the jury will have to decide on the credibility of, 
and weight due to, his evidence (7?). It is clear, then, that a 
man may be no77. coinjpos mentis quoad hoc, and yet not no7% 
compos mentis altogether (o). 

In M'N’aghten's case (p), the accused was charged with 
murder, and, the fact of wilful homicide being established, 
the defence of insanity was set up, supported by evidence 
that the accused was affected by morbid delusions which 
earned him beyond the power of bis own control as regarded 
acts connected therewith, and left him no moral perception 
of right and wrong. It was further shown to be the nature 
of the disease under which the prisoner suffered, gradually to 
acquire intensity, and then suddenly to develope itself with 
great violence ; the prisoner was acquitted on the ground of 
insanity. In consequence of this verdict, which led to some 
discussion in the House of Lords, certain questions were by 
that House proposed to the judges, from the answers to 
which, given by the majority of the bench (q), must be 
deduced the degree of criminal responsibility attaching to 
one affected with mental disease ; it becomes necessary, 
therefore, in this place to set out the substance of the ques- 
tions, on the occasion alluded to, thus formally proposed, 
and of the answers advisedly returned thereto. 

The first question submitted to the judges in iVNagliten's 
case was as follows : — “ Wliat is the law respecting alleged 
crimes, committed by persons afflicted with insane delusion 
in respect of one or more particular subjects or persons, as 
for instance, where, at the time of the commission of the 
alleged crime, the accused knew he was acting contrary to 

(n) Reg, v. Eill^ 2 Den. C. C. 254. ('p) 10 Cl. & F. 200. See Reg, r, 

( 0 ) See, per Aldereon, B., 2 Den. C. Twonley^ 8 Foet. & F. 839. 

C. 260. (^) Maultf J., dise. 
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law, but did the act complained of with a view, under the 
influence of insane delusion, of redressing or revenging some 
supposed grievance or injury, or of producing some supposed 
public benefit ? To this, question, the answer given was, 
that a person labouring under such partial delusion only, 
and not being in other respects insane, although he did the 
act complained of with a view, under the influence of insane 
delusion, of redressing or avenging some supposed grievance 
or injury, or of producing some public benefit, is nevertheless 
punishable according to the nature of the crime committed, 
‘‘if he knew at the time of committing such crime that he 
was acting contrary to law,’' i.e., to the law of the land (r). 

We further collect from M'Naghten's case, that, when a 
person alleged to be afflicted with insane delusions respecting 
one or more particular subjects or persons is charged with the 
commission of a crime, and insanity is set up as a defence, 
the jury should be instructed, that every man is presumed to 
be sane, and to possess a sufficient degi’ee of reason to be 
responsible for his crimes, until the contrary be proved to 
their satisfaction (s) ; and that, to establish a defence on the 
ground of insanity, it must be clearly shown that at the time 
of the committing of the act charged in the indictment the 
party accused was “ labouring under such a defect of reason, 
from disease of the mind, as not to know the nature and 
quality of the act he was doing ; or, if he did know it, that 
he did not know he was doing what was wrong.” If the 
accused was conscious that the act in question was one which 
he ought not to do, and if that act was at the same time 
contrary to the law of the land, he is punishable. The usual 
course, accordingly, is to leave the question to the jury, 
whether the pai-ty accused had a sufficient degree of reason 
to know that he was doing an act which was wrong ; the 
question thus submitted being accompanied with such ob- 

(r) 10 Cl. & F. 209. 

(«) See also, per Bolfe^ B., Meg. v. Stohes^ S Car. k K. 188. 
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seirations and explanations as the cdrcumstances of eadi 
particular case may require (i^). 

Another question of much interest also sometimes pi*esents 
itself on a criminal trial : — If a person under an insane delu- 
sion as to existing facts commits an offence in consequence 
thereof, is he thereby excused ? The answer to this question 
is, that if the accused labours under a partial delusion only, 
and is not in other respects insane, he must be considered in 
the same situation as to responsibility as if the facts with 
respect to which the delusion exists were real. For example, 
if, under the influence of his delusion, he supposes another 
man to be in the act of attempting to take away his life, and 
he kills that man, as he supposes, in self-defence, he would 
be exempt from punishment. If his delusion was that the 
deceased had inflicted a serious injury on his character and 
fortime, and he killed him in revenge for such supposed 
injury, he would be liable to punishment (u). 

To the evidence of scientific men conversant with the 
disease of insanity, who have examined and conversed with 
the accused person, — who can, besides testifying to his words 
and actions, explain the nature of the delusions under which 
he may be labouring, and the ordinary effect of such delu- 
sions upon the mental functions, — much weight will naturally 
be attached by a jury, when engaged in the arduous task of 
investigating the question, whether one accused of crime was 
sane or insane at the time of its commission. Where, more- 
over, on the trial of such an issue, the facts of the case are 
admitted or not disputed, and the question becomes substan- 
tially one of science only, it may be convenient to ask a 
medical witness, who has been present during the trial, his 
opinion as to the state of the prisoner’s mind at the time of 
the commission of the alleged crime, and as to his perception 
of the difference between right and wrong ; but, as we learn 

(0 XO a & F. 210, 211. See Reg. Towneeud’s St. Tr. vol. 1, p. 110. 

▼. 9 Car. it P. 625; 8. a, (u) 10 a & P. 21L 
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from M'N’aghten's case {x), it is not a matter of right to pat 
such a question. 

Amongst medical practitioners, however, and those experts 
who have appeared as witnesses to give evidence touching 
insane and morbid delusions at criminal trials, a very wide 
difference of opinion exists on various important points re- 
lating to the responsibility of persons mentally affected^ and 
mainly as to these fundamental questions ; Are there states 
and conditions of mind in whidi responsibility is modified 
only, — ^not annulled ? May the insane be, in certain cases, 
fit objects for punishment ? Nay, further, may not punish- 
ment be so applied to some criminals of unsound mind that 
the reason of its application may be appreciated by them and 
beneficial results thence ensue ? It is the opinion of some 
scientific men, that much may be said in favour of a scale of 
punishments for the insane, graduated — so far as the results 
of experience and observation may permit— to their different 
degi'ees of responsibility and criminality. The inquiry hinted 
at, however, could scarcely with propriety be conducted in 
these Commentaries, which profess to deal with the law as it 
is, not as, in the opinion of jurists, it ought to be. I will 
merely add, therefore, that when a person, upon his trial for 
an alleged crime, seeks to excuse himself upon a plea of 
insanity, it will be for him to make out clearly that he was 
insane at the time of committing the offence charged against 
him. The onus of so doing rests on him, and the jury must 
be satisfied that, at the time in question, he actually was 
insane. If the matter be left in doubt, it will be their duty 
to convict him, for, as already stated (y) every man must he 
presumed to be responsible for his acts till the contrary is 
clearly shown'' (0). 

It is now provided by statute (a), that if upon the trial of (*) 

(*) 10 Cl. k F. 211, 212. (a) 39 k 40 Cteo. 8, c. 94, ■. 1 ; 3 

{y) Ante, p. 873. k 4 Viet. e. 64, s. 3. 

(») Per Rolfe^ B., 8 Car. k K. 188# 
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any person, whether for treason, felony, or misdemeanor, 
evidence is adduced of his insanity at the time of committing 
the act charged against him, and the jury acquit him, they 
must be required to find specially whether he was insane at 
the time in question, and to state whether he is acquitted on 
the ground of insanity ; and, if so, the judge presiding at the 
trial may order the prisoner to be kept in custody until the 
Queen’s pleasure be known respecting him. It sometimes 
happens that, upon arraignment on a criminal charge, the 
accused appears manifestly to be insane : when this is so, the 
question as to his sanity will have to be tried by a jury 
returned instantev for that puipose, and, if found to be 
insane, the detention of the prisoner will be ordered (h). 

An inquiry, somewhat analogous to the preceding, here 
invites attention : What degree of liability attaches to one 
who, whilst intoxicated, commits ji crime ? If,” says 
ParkCy B., '' a man voluntarily makes himself dnmk, that is 
no excuse for any crime which he may commit whilst in 
that state ; he must take the consequence^ of his own act, 
for many crimes would othenvise go unpunished” (c). But 
drunkenness may, it seems, be taken into consideration in 
cases of homicide, where what the law deems sufficient 
provocation has been given ; because the question in such 
cases is, whether the criminal act is to be attributed to 
malice or to the passion of anger excited by the previous 
provocation (cZ), and that passion is more easily excitable in 
a person when in a state of intoxication than when he is 
sober (e) ; though, if there were really a previous determi- 
nation to resent a slight affront in a barbarous manner, the 


(h) 89 & 40 Geo. 8, c. 94, a, 2. See 
R, ▼. Pritchard^ 7 Car. & P. 303; 
Reg, T. Goode f 7 Ad. A E. 636. 

(c) R. Thomas^ 7 Car. k P. 820 ; 
4 Bla. Com., p. 26, citing Co. Litt. 
247. 

(d) Bialiop Crim. Law, 2Dd ed., t. 


302. 

(c) R, V. Tkomoif Bupraj R, v. 
Meahtif 7 Car. k P. 297 ; Cr. L. Com., 
7th Rep., p. 20. But aee R, ▼. (^ar- 
roily 7 Car. k P. 146, where Parky J., 
dissents from R. v. Qrindleyy cited 1 
Hubs. Cr., 2nd ed., p. 8. 
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state of drunkenness in which the prisoner was would furnish 
no excuse (/). 

Again, in lleg. v. Cruse (^), Patteson, J., observes : Al- 
though drunkenness is no excuse for any crime whatever, yet 
it is often of very great importance in cases where it is a 
question of intention (?t). A person may be so drunk as to 
be utterly unable to fonn any intention at all, and yet he 
may be guilty of very great violence.” So, where the ques- . 
tion is, whether the accused attempted to commit suicide (i), 
or whether words accompanying an act were uttered with a 
deliberate purpose or were merely idle expressions, the 
drunkenness of the accused person may properly and ought 
to be considered (k). And it is evident that, where the 
question is whether an act was wilful or accidental, all the 
circumstances of the case must be taken fully into account- 
If, for instance, the question is whether a house was set 
on fire designedly or by accident, evidence of the inebri- 
ated state of the person charged with the arson will be 
admissible to induce the jury to come to the more favour- 
able conclusion. 

Habitual drunkenness, although not in itself affording 
excuse for crime, may induce insanity, which will render 
the individual affected by it wholly irresponsible for his 
acts {1). 

Incapacity to commit crime may result from immaturity of criming 

Ir. J J J responsibi- 

years (m), the rule of our law being, that under seven years 
of age an infant cannot be guilty of felony, for then a felo- 
nious intention is almost an impossibility in nature {n) ; also, 

{/) Pfer Parke, B., 7 Oar. & P. 820. (i) Reg. t. Moore, 3 Car. k K. 319. 

(^) 8 Car. & P. 641, 546. {k) Per Parke, B., 7 Car. & P. 820. 

(h) So ‘‘intoxication is no defence (/) See U. JS. v. M^Giue, 1 Cartis 
against a crime, but it is a clear de- (U. S.) R, 1. 
fence against that sort of conduct which (m) Ante, pu 869. 

is to raise an inference of a crime : ” («) 4 Bla. Com., p. 23 ; Marsh v, 

Arg., R. V. Orossjield, 26 How. St. Tr- LocSder, -14 C- B., N. S., 586- 

122 . 
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that although am infant under fourteen years of age shall be 
primdfucis adjudged to be doli incapax, yet if it appears to 
the Court and jury that he was doli capax and could discern 
between good and evil, he may be convicted (n), even capi- 
tally, because in such case the rule would apply — malitia 
supplet (Btatem. Accordingly^ in York's case (o), a boy ten 
years old was held to have been rightly convicted of murder, 
many minute facts having been adduced in evidence on the 
part of the prosecution which were “ tokens of a mischievous 
discretion ’’ in him. In that case, indeed, the prisoner, after 
several reprieves, received finally a conditional pardon. But 
in another case (p), a boy between eiglit and nine years of 
age, having been found guilty of setting fire to certain build- 
ings, and it appearing that he had been actuated by malice, 
cunning, and revenge, is said to have been hanged. In 
Rex v. Wild (g) also, the prisoner, a boy under the age of 
fourteen years, was convicted of murder and sentenced to 
death, although his life was subsequently spared. And in 
Rex v. Owen (r), where the accused, a child ten years of age, 
was indicted for stealing coal, Littledale, J., thus stated the 
law touching the criminal liability of infants : “ Wlienever a 
person committing a felony is under fourteen years of age, the 
presumption of law is that he or slie has not sufficient capa- 
city to know that, it is wrong, and such person ought not to 
be convicted, unless there be evidence to satisfy the jury that 
the party, at the time of the offence, had a guilty knowledge 
that he or she was doing wrong.” 

A male infant under the age of fourteen years is by a pre- 
sumption of law, which cannot be rebutted (s), deemed inca- 
pable of committing a rape ; for although in some cases, as 

(it) Ante, p. 877 n. {«). (q) 1 Moo. C. C. 452. 

(o) Potter^ 70. (r) 4 Oar. & P. 286. 

(p) R. T. Dea», 1 Hale P. C. (ed. («) Reg, v. Jordan^ 9 Oar. & P. 

1800), p. 25, n. (u) ; and see the 118 ; Reg, t. BrimiloWy Id. 866 ; Reg, 
eases cited Id., pp. 26, 27 ; 4 ^Bla, y. PhUlips^ 8 Car. & P. 786 ; R, v. 
Com., pp. 23, 24. Elderehawt 3 Car. A P. 896. 
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just observed, malitia mpplet cetatem, yet iu this particular 
species of felony the law supposes m imbecility of body as 
well as of mind (f). 

“ As to misdemeanors and offences that are not capital,” 
says Sir M. Hale (u), '' in some cases an infant is privileged 
by his non-age, and herein the privilege is all one, whether 
he be above the age of fourteen years or under, if he be 
under one-and-twenty years ; but yet with these differences, 
if an infant under the age of twenty-one years be indicted of 
any misdemeanor, as a riot or battery (x), he shall not be 
privileged barely by reason that he is under twenty-one 
years, but if he be convicted thereof by due trial, he shall be 
fined and imprisoned : and the reason is, because upon his trial 
the Court ex offi^cio ought to consider and examine the cir- 
cumstances of the fact, whether he was doli capax and had dis- 
cretion to do the act wherewith he is charged ; and the same 
law is of a feme covert. But if the offence charged by the 
indictment be a mere non-feasance (unless it be of such a 
thing as he is bound to by reason of tenure or the like, as to 
repair a bridge (p), &c.), tliere, in some cases, he shall be 
privileged by his non-age, if under twenty-one, though above 
fourteen years, because laches in such a case shall not be im- 
puted to him.” 

Although duress will sometimes afford ground of defence 
on a criminal trial (z), yet as regards persons in private rela- 
tions, the constraint of a superior is not, save in the case of 
a feme covert acting sub potestate viri, allowed as an excuse 
for criminal misconduct ; neither a son nor a servant being 


(t) 4 Bla. Com., p. 212; R. v. 
Oroomhridgey 7 Car. & P. 582. 

See, further, in connection with the 
above subject, Beg, v. A Men, 1 Den. 
C. C. 364 ; 1 Hale P. 0,, p, 670 ; 3 
Inst. 59. 

(tt) P. C., vol. 1, p. 19 ; 4 Bla. 
Com., p. 22. 


(x) Or assault, Beg, v. Bead^ 1 Den. 
C. C. 377. 

(y) See R, y. Sutton^ 8 Ad. k B. 
597 ; Maepherson Illf.,^p. 451, 

( 2 ) Ante, p. 869 ; per Iiord jOen- 
man, C. J., Reg, v. Tyler^ 8 Gar. & P, 
620« 


Criminal re- 
sponsibilily 
ot f^e 
covert. 
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excused for the eommission of any crime by the coiMMUid or 
coercion of the parent or master. In some cases, however, 
the command or authority of the husband, either express or 
implied, will privilege the wife from punishment (a). If, for 
instance, a woman commit theft, burglary, or some other 
offences against the laws of society, by the coercion of her 
husband or even in his company, which the law construes a 
coercion, she is, in general, held excused by our law as having 
acted under compulsion, and not of her own will (b). But 
immunity is not gi’anted to the wife when guilty of treason, 
murder, or manslaughter in the presence of or under the 
actual coercion of her husband (c), and husband and wife may 
be jointly convicted of an assault (d) in which the wife was 
actively concerned (e). And even where the offence charged 
is less heinous in degree, special circumstances — as if the 
husband was a cripple and bedridden — may be given in evi- 
dence to repel the presumption of coercion (/). Lastly, where 
the wife commits a felony or other crime in the absence of 
her husband, although by his command, she may be convicted 
as a principal ((/). 


Having thus briefly exhibited the more important elemen- 
tary principles which pervade our criminal law, and having 
discussed the capacity of an individual to commit crime, 
somewhat yet remains to be said touching the classification 
of offences recognised amongst us. 

It might possibly be imagined by one not conversant with 


(a) 4 Bla. Com., p. 28. 

(It) 4 Bla. Com., p. 29; 1 Hab P. 
C., pp. 45, 516 ; 1 Hawk. P. C., c. 1, 
s. 9. See Meg, v. BrooTciy Bearsl. 
184, cited post ; K v. Price^ 8 Car. & 
P. 19 ; Reg. t," Mattbjewsy 1 Beu. C. C. 

m. 

(e) 1 Hale P. C., p. 44; Reg. r. 
Mamdng, 2 Car. & K. 908, n. ; Arg., 
4 How. St. Tr. 1169. 


(d) Reg. v. CrueSf 8 Car. & P. 541 ; 
Reg. V. Ingram, 1 Salk. 384 ; Reg, y, 
Birdf 2 Ben. C. C. 94. 

(c) Reg. V. Smith, Bearsl. & B. 568. 
(/) Per Vaughan, J., Reg. v. Crme, 
8 Car. & P. 553-4 ; R. v. Bvghes, 1 
Russ. Cr., 3rd ed., p. 18. 

ig) 1 Hale P. C., p. 46 R, r. 
Morris, Russ. & Rj. 270. 
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cricninal law, that some precise definition could readily be 
given, or some test be applied, whereby the more serious, i. c., 
indictable, offences might be at once marked out and distin- 
guished alike from minor infringements of the law and from 
actionable wrongs. It might perhaps be inferred — regard 
being had to the admitted importance of disseminating 
amongst the public a correct knowledge of criminal laws — 
that the means of acquiring without much difficulty such a 
knowledge would be placed within the reach of all. But 
these reasonable expectations would certainly not under our 
existing system of criminal jurisprudence be realised. Not 
merely between specific offences, but between the leading 
classes and divisions thereof, the boundaries and limits are 
in our law but too often purely technical and artificial. For 
this various reasons may be assigned, deducible from the 
history of our common law — from the mode in which rules 
and definitions applicable in civil proceedings have been 
assumed as bases of legislation in regard to public wrongs — 
from legislative neglect on the one hand and judicial exer- 
tions to supply deficiencies on the other (h). 

Crimes have, from a very early period, been distributed by 
the law of England into three classes or divisions, viz., Trea~ 
sons, Felonies, and Misdemeanors. 

The prominent feature in the crime of High Treason is, as 
will presently appear, the violation of the allegiance due from 
a subject to the sovereign as the supreme magistrate of the 
state. Between felonies and misdemeanors the distinction at 
the present day is in great measure arbitrary and very imsatis- 
factory, a felony being distinguishable from a misdemeanor 
rather by the consequences which follow on a conviction for 
the offence than by any particular element orjngredient 
appearing in it (i), 

(h) See Cr. L. Com., 4th Rep., p. 14. offence was done **felonioofily JReg. 

(i) An indictment for felony must ▼. Gray, 88 L. J., M. C., 78. 

Allege that the act charged as an 
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' Felony ’ is, in our criminal law, intermediate between 
treason (which is a higher kind of felony) and misdemeanor : 
and it is distinguishable from both (h). The crime of felony 
is of remote origin, and was founded upon feudal principles. 
Its incidents were not formerly, as they now are, of a merely 
arbitrary nature peremptorily annexed to certain criminal 
acts. It sprung from the feudal relations. Thus, the main 
incident of felony in former times was the forfeiture of the 
tenant’s land to the lord of the fee, and this was a necessary 
consequence of the dissolution, by the misconduct or ^ felony ’ 
of the tenant, of that mutual compact between the two parties 
which formed the essence of the feudal tenure. For a long 
time, and ^ even after felony had ceased to signify merely a 
failure of the tenant’s duty with reference to laws of feudal 
allegiance, the term was used as descriptive of a crime which 
subjected the offender to capital punishment, and which, if 
he evaded punishment by flight, deprived him of his property 
and of all civil rights (1). And, at the present day, a conviction 
for felony, ipso facto, induces a forfeiture of the property — 
real or personal or both — of the offender (m). A felony also 
involves a trespass (?i). 

The term ^ misdemeanor ’ applies to all crimes of an in- 
ferior degree which do not fall within either of the preceding 
divisions. A misdemeanor is, in truth, according to its 
ordinary acceptation, any offence lower in the scale of crime 
than felony (o), and, as above stated, separated from it by a 


{Tc) See cases cited in n. (o), infra. 

{V) Or. L. Com., 4th Rep., p. 11. 

(m) Cr. L. Com., 4th Rep., p. 12; 
4 Bla. Com., p. 94 ; per Tmiby, C. J., 
R, T. Earl of Warwick, 13 How. St. 
Tr. 1016. And see, particularly, Mr. 
Warren’s Abridgm. Bla. Com., pp. 649, 
650. 

(n) Chitt. Cr. L., vol. 1, p. 240; 
post, per Lawrence, J., Learnt v. 
Bray, 3 Bast, 597. 


(o) 4 Bla. Com., p. 5. A misde- 
meanor may, accordingly, under certain 
circumstances, merge in a felony : see, 
per Abbott, C. J., R, r. Ca/rlile, 8 B, 
& Aid. 164 ; Reg. v. Button, 11 Q. B. 
929 ; 1 Russ. Cr., 3rd ed., p. 50. But 
see Reg. v. Neale, 1 Den. C. C. 86 ; 
Reg. V. Case, Id. 580; 14 & 15 Viet, 
c. 100, 8. 12. 

In R. V. McKinley, 88 How. St. 
Tr. 532, we read that — By the common 
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line entirely arbitrary. Though we must remember that the 
question whether a particular act is a felony or a misde- 
meanor at common law will, in case of difficulty, be determi- 
nable by the judges, whose duty it is to declare as well as to 
administer the law. Thus, in Reg. v. Sharman (p), a point 
having arisen before the Court of Criminal Appeal, whether 
the uttering a forged testimonial to character, knowing it to 
be forged, is a misdemeanor at common law, — the intent 
found by the jury being to deceive, and thereby to obtain 
a situation of emolument, the Court were of opinion that 
"" it is an indictable offence at common law to utter a forged 
document, the forging of which is an offence at common 
law (q). Wherever, indeed, the Court is called upon to decide 
whether a violation of our common la\v has upon the evidence 
adduced been committed, it must, in deciding this question 
affirmatively, likewise declare whether the offence con- 
stituted by the acts proved be in truth a felony or a mis- 
demeanor (r). 

In connection with the subject here touched upon, may 
conveniently be noticed a recent statutory provision (14 & 
15 Viet. c. 100, s. 12) which enacts that "‘if, upon the trial 
of any person for any misdemeanor, it shall appear that the 
facts given in evidence amount in law to a felony, such 
person shall not by reason thereof be entitled to be acquitted 
of such misdemeanor, and no person tried for such mis- 
demeanor shall be liable to be afterwards prosecuted for 


law of England the inferior merges in 
the higher denomination of crime. 
Trespass is drowned in a felony, and 
on the same principle felony is drowned 
in treason. 

There may be accessoiies to a felony, 
though not to a misdemeanor : 4 Bla. 
Com. 36. 

By stat. 24 & 25 Viet. c. 94, s. 8, 
whosoever shall aid, abet, counsel or 
procure the oommission of any misde** 


meanor, shall be liable to be tried, in- 
dicted, and punished as a principal 
offender. 

{p) Dearsl. 285. See Heg. v. Moahy 
Deal si. & B. 650 ; Eeg, v. Smithy Id. 
666 . 

(j) See, also, the cases cited ante, p. 
861. Wright v. Reg , 14 Q. B. 148 ; 
Reg. V. Kingy 7 Q. B. 782 ; WUliama 
V. Reg.y 7 Q. B. 250. 

(r) See notes (p) and (g), supra. 

3 h 2 
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felony on the same facts, unless the Court before which 
such trial may be had shall think fit in its discretion to 
discharge the jury from giving any verdict upon such trial, 
and to direct such person to be indicted for felony, in 
which case such person may be dealt with in all respects 
as if he had not been put upon his trial for such misde- 
meanor,” 

Another clause (sect. 9) of the last-cited statute, which 
applies generally in trials for felonies or misdemeanors, also, 
in this introductory chapter, deserves attention. We have 
alread}^ seen (s), that an attempt to commit a crime may be 
cognisable by our law ; and by the section in question, which 
recites that offenders often escape conviction by reason that 
such persons ought to have been charged with attempting 
to commit offences, and not with the actual commission 
thereof,” it is enacted, “that if, on the trial of any person 
charged with any felony or misdemeanor, it shall appear to 
the jury, upon the evidence, that the defendant did not 
complete the offence charged, but that ho was guilty only of 
an attempt to commit the same, such person shall not by 
reason thereof be entitled to be acquitted ; but, the jury 
shall be at liberty to return, as their verdict, that the de- 
fendant is not guilty of the felony or misdemeanor charged, 
but is guilty of an attempt to commit the same (t) ; and 
thereupon such person shall be liable to be punished in the 
same manner as if he had been convicted upon an indict- 
ment for attempting to commit the particular felony or mis- 
demeanor charged in the said indictment ; and no person so 
tried as herein lastly mentioned shall be liable to be after- 
wards prosecuted for an attempt to commit the felony or 
misdemeanor for which he was so tried.’' 

Besides the three great classes of indictable offences, viz., 
treasons, felonies, and misdemeanors, above alluded to, there 

(t) Ante, p. 867- 

(t) See JUg. v. M*Pher»on, Dearsl. & B. 197 ; Reg. v. Roebuck, Id. 24. 
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are many statutory offences subject to the summary jurisdic- 
tion of justices of the peace, and, in general, punishable 
much less severely than those which are of a serious charac- 
ter and dangerous to the community (u). The right to 
examine into and punish certain specific offences in a sum- 
mary manner, out of their sessions, and without the inter- 
vention of a jury, is conferred on justices of the peace by 
the statute law, no new offence being thus cognisable unless 
it is expressly made so by Act of Parliament (x). Whei*ever, 
consequently, a question arises as to the existence or limits 
of the justices jurisdiction, recourse must be had to the 
wording of the particular statute under which its exercise is 
claimed. The leading rules laid down upon this subject 
being, that a power expressly given to a justice to do a par- 
ticular act cannot be enlarged by mere inference ; and that 
the procedure adopted by him must be strictly conformable 
to the provisions and requirements of the statute whence its 
efficacy is derived (y). An authority, therefore, given by 
statute to two justices cannot be exercised by one only {z) ; 
and, where a complaint made to justices is required to be in 
writing, such formality must strictly be observed (a). Such 
being the elementary rules to be kept in mind respecting the 
jurisdiction of a justice of the peace, I may add, that a valid 
conviction by him should embrace two things : first, the ad- 
judication of the fact which constitutes the civil offence ; 
and, secondly, the award of the punishment which the magis- 
trate is empowered to pronounce upon it ; and if either of 


{u) Cr. L. Com,, 7th Rep., p. 12. 
By the recent statute, 18 & 19 Viet. c. 
126, a summary power of conviction, 
in some cases, of simple larceny is, sub- 
ject to certain restrictions, conferred on 
justices of the peace. See also the 
stats. 26 & 27 Viet. c. 103, s. 1 ; 10 
& 11 Viet. c. 82, and 13 14 Viet. 


c. 37. 

{x) PaJey on Convictions, Srd ed., p, 
15 ; Cr, L. Com., 7th Rep., p. 12. 

Paley on Convictions, Srd ed., 
pp. 15, 16. 

(«) Id., p. 23. 

(a) Paley on Convictions, Srd ed., 
p. 32. 
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these essentials be wanting altogether, or be imperfect, the 
conviction will be bad (6). 

In regard to offences summarily punishable by justices of 
the peace, it certainly does not fall within the plan of this 
work, even briefly, or otherwise than incidentally, to inquire ; 
I shall rather restrict myself to an examination of such of the 
more serious offences as seem especially to merit or demand 
attention from the student. For the due prosecution of this 
design, crimes may conveniently be divided into two classes, 
comprising, first, crimes against the Sovereign, the State, and 
the Community; secondly, crimes levelled directly at the 
Person, the Reputation, or the Property of^^n individual. 
Under the former of these classes I shall speak more par- 
ticularly of High Treason, Conspiracy, and Nuisance : under 
the latter of Homicide, Assault, Libel, Larceny, and some 
kindred offences, which are with difficulty distinguishable 
from it, or which, together with circumstances of aggrava- 
tion, usually involve it. The concluding Chapter of this 
Book will give a succinct view of the Proceedings at a 
Criminal Trial. 


(6) Per Loid Ahinger, C. B., Griffith v. Harries^ 2 M. A W. 341 ; Chafldock 
V. Wilbvaham^ 5 C. B, 645. 
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CHAPTER IL 

OFFENCES AGAINST THE SOVEREIGN, THE STATE, AND 
THE COMMUNITY. 

The design of this Chapter is to exhibit very briefly the 
characteristics of the more prominent and practically impor- 
tant of offences which may be regarded as levelled and 
specially directed against the Sovereign, the State, or the 
Community. The reader has already been sufficiently re- 
minded that in strictness every criminal act, being done in 
violation of public law, involves an injury against society ; the 
classification of crimes therefore here adopted (a), whilst it 
may conduce to simplicity of treatment and of arrangement, 
cannot, it is conceived, mislead. 

High treason (b) being an offence committed in breach of 
the duty of allegiance, I may, before speaking of it, properly 
consider from whom and to whom allegiance is due. 

The duty of allegiance — natural or local — is founded in 
the relation which subsists betwixt him who owes it and the 
Crown, and in the privileges derived hj the former from that 
relation. Of 'natural ’ allegiance, says Sir M. Foster (c), the 
whole doctrine is comprehended in the maxim Nemo potest 
exuere patriam, whence it follows that a natural bom 
subject owes allegiance at all times and in all places to 
the Crown, as head of that society whereof he has through 
life been a member. 'Local’ allegiance is founded in the 

(а) In the present and next ensuing of the Cr. L. Com., pp. 2-17, of which 

Chapters. I haye in these pages, as occasion 

(б) A lucid sketch of the law of offered, freely availed myself, 
treason is contained in the 6th Report (c) Disc. High Tr., p. 184. 


High 

treason. 


Allegiance — 
natural or 
local. 
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Allegiance — 
to whom 
due. 


Statute of 
Treasons, 
iio. 


protection which a foreigner enjoys for his person, his family, 
and effects during his residence here. The tie in question is 
severed therefore, ipso facto, on the determination of such 
residence. 

An alien, whose sovereign is in amity with the Crown of 
England, residing here and receiving the protection of our 
law, owes during the time of his residence a local allegiance 
to the Crown. And if, during such time, he commit an 
offence which in the case of a natural born subject would 
amount to treason, he may be dealt with as a traitor. For 
his person and personal estate are as much under the pro- 
tection of the law as those of a natural born subject, and 
if he be injured in either he has a remedy at law for such 
injury (d). An alien also, whose sovereign is at enmity with 
us, living here under the Queen s protection, if guilty of an 
act amounting to treason, may likewise be proceeded against 
as a traitor, inasmuch as from him is due a temporary local 
allegiance founded on that share of protection which he 
receives (c). 

Protection and allegiance are, then, reciprocal obligations, 
and the allegiance due to the Crown must clearly be paid to 
him who is in the full and actual exercise of the regal power, 
and to none other— a king de facto, being in the full and 
sole possession of the crown, is a king within the Statute of 
Treasons presently adverted to ; and, the throne being full, 
any other person out of possession but claiming title is no 
king within the Act, be his pretensions what they may (/), 

Such being, in brief, the nature of that tie which binds 
the subject to his sovereign, let us consider the ingredients 
constituting the crime of treason ; for a specification whereof 
recourse must be had to the Statute-book. Now the Statute 
of Treasons (25 Edw. 3, st, 5, c. 2), which was declaratory 

(d) Post. Disc. High Tr., p. 185; (/) Post. Digc. High Tr., p. 188; 

Calvin' 8 case, 7 Bep.. 5 b. 4 Bla. Com., p. 77 ; Hall. Const. Hist., 

(e) Post. Diic. High Tr., p. 185. 8th ed., voL 1, pp. 9, 10. 
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of the common law, enumerates the following species of 
treason, that is to say, ‘'when a man doth compass or 
imagine {g) the death of our lord the king, or of our lady his 
queen, or of their eldest son and heir ; or if a man do violate 
the king’s companion, or the king’s eldest daughter unmar- 
ried, or the wife of the king’s eldest son and heir ; or if a 
man do levy Tvar against our lord the king in hfe realm, or 
be adherent to the king’s enemies in his realm, giving to 
them aid and comfort in the realm or elsewhere : and thereof 
be proveably attainted of open deed”(^). Further, it is 
material to notice that the statute 7 & 8 Will. 3, c. 3 (inti- 
tuled an “ Act for regulating of Trials in cases of Treason 
and Misprision of Treason ”), enacts (sect. 2) that no person 
shall be convicted of high treason or misprision of treason (i), 
“ but by and upon the oaths and testimony of two lawful 
witnesses, either both of them to the same overt act, or one 
of them to one and the other of them to another overt act of 
the same treason,” unless the party indicted and arraigned 
shall confess the same; this statute, however, does not ex- 
tend to “ cases of high treason in compassing or imagining 
the death of the king, and of misprision of such treason, 
wheie the overt act or overt acts of such treason which 
shall be alleged in the indictment for such offence shall be 
assassination or killing of the king, or any direct attempt 
against his life, or any direct attempt against his person 
whereby his life may be endangered or his person may 
suffer bodily harm ; ” but the individual indict-ed for any 
such offence as just specified shall be tried “ in every re- 
spect and upon the like evidence” as if he stood charged 
with mm'der 


(g) See 7 How. St. Tr. 961, ». 

(A) By tlie above statute some other 
acts are also declared to be treasonable, 
which have ceased to be so. 

{i) * Misprision of treasow' consists 


**in the bare knowledge and conceal- 
ment of treason, without any degree of 
assent thereto : ” 4 Bla. Com., p. 120. 

(k) 39 & 40 Geo. 3, c. 94, extended 
by 5 6 Viet, c, 51, s. U 
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Again, by the 36 Geo. 3, c. 7, s. 1 {l\ (so far as it remains 
unrepealed by the stat. 11 Viet. c. 12, s. 1), any person is 
declared to be guilty of treason who shall, within the realm 
or without, compass, imagine, invent, devise, or intend death or 
destruction, or any bodily harm tending to death or destruc- 
tion, maim or wounding, imprisonment or restraint of the 
heirs and successors of King George III, and ''such compass- 
ings, imaginations, inventions, devices or intentions, or any 
of them,'' shall " express, utter, or declare, by publishing any 
printing or writing, or by any overt act or deed, being 
legally convicted tliereof upon the oaths of two lawful and 
credible witnesses." 

Such are the statutory provisions now in force relating to 
treason, besides some others of much practical importance, to 
the details whereof allusion cannot, however, here be made, 
which concern the mode of procedure to be adopted in refe- 
rence to this offence, or when an accused party is about to 
be put upon his trial for it (m). Confining my remarks, 
then, almost wholly to the first and most heinous of the 
several kinds of treason mentioned in the statute of Edward 
III., viz., where a man " doth compass (n) or imagine " the 
death of the sovereign, it is worthy of notice that an ap- 
parent exception here presents itself to the doctrine laid 
down by Lord Mansfield in Rex v. Scofield, cited at a 
former page (o) — that the bare intent of an individual is not 
punishable by our law. But although in treason the sub- 
stantive offence or corpus delicti is constituted by the mere 
secret intention of compassing the king’s death, an overt act, 
though not essential to the abstract crime, is still essential to 
the offender’s conviction, as he must, in the language of the 

(Z) Made perpetual by 57 Geo. 3, c. 6. gining’ signifies “the purpose or de- 

(m) See particularly the stats. 7 sign of the mind or will, and not, as in 
Ann. c. 21, s. 11 ; 7 & 8 Will. 3, c, common speech, the carrying such de- 
3 ; 20 Geo. 2, c. 30 ; 36 Geo. 3, c. 7, sign to effect 4 Bla. Com., p. 78. 

s. 5. (o) Ante, p. 867. 

(n) The word * compassing ’ or ‘ inra- 
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Statute of Treasons, be thereof proveably attainted of open 
deed!' The statute in question, as observed by the Criminal 
Law Commissioners (p), has thus wisely provided that in this 
particular kind of treason, which manifestly tends to the 
most extensive public evil, the intention shall constitute the 
crime, but has at the same time, with equal wisdom and 
with a proper care for the safety of the accused, provided 
that the intention shall be manifested by some act tending 
towards the accomplishment of the criminal object ; and this 
act must (save in cases falling within the operation of the 
stats. .39 & 40 Geo. 3, c. 93, and 5 & 6 Viet. c. 51, s. 1) be 
proved by two credible witnesses. 

Such is the meaning of the maxim Voluntas reputatur 
pro facto in connection with the crime of treason ; an indict- 
ment for which offence, when belonging to that particular 
species now under notice, must charge that the defendant 
did '"traitorously compass and imagine” the death of the 
sovereign, and then go on to allege overt acts as the means 
employed by the defendant for executing his traitorous 
purposes ; for the compassing the death is considered as the 
treason, the overt acts as the means made use of to effectuate 
the intentions and imaginations of the heart (g), which, it 
has been further said (7’), our law esteems “ in the same 
degree of guilt as if carried into actual execution from the 
moment measures appear to have been taken to render them 
effectual.” Hence, if conspirators meet together, and con- 
suit how to kill the king, though they do not then fall upon 
any scheme for that purpose, this is an overt act of compass- 
ing his death, and "so are all means made use of, be it 
advice, persuasion, or command, to incite or encourage others 
to commit the fact or to join in the attempt.” And any 
person who but assents to any overtures for that purpose will 
be involved in the same guilt (r). On like grounds, to pro- 


(p) Cr. L. Com., 6th Hep., p. 4, (q) Post. Disc. High. Tr., p. 194. 

(r) Id. p. 195. 
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vide weapons or ammunition for the purpose of killing or 
deposing the sovereign, is held to be a palpable overt act of 
treason in imagining his death (s). And '' to conspire to 
imprison the king by force, and move towards it by assem- 
bling company, is an overt act of compassing the king’s 
death, for all force used to the person of the king in its 
consequence may tend to his death, and is a strong presump- 
tion of something worse intended than the present force, by 
such as have so far thrown off their bounden duty to their 
sovereign ” (t). It seems also established, though doubts 
formerly existed upon the subject, that an offence within one 
branch of the statute of Edward III. may constitute an overt 
act of a different species of treason (u) ; and it is clear that 
an act in itself innocent may constitute an overt act of 
treason if it be done towards or in the course of executing a 
preconcerted treasonable scheme ; thus, in Lord Preston^ $ 
case (x), it was held, that the embarking on board a vessel in 
London, for the purpose of prosecuting a treasonable project 
abroad, was a sufficient overt act of treason. 

Bare words, indeed, not relative to any act or design, would 
not suffice to constitute an overt act of treason, they are at 
the worst no more than indications of the malignity of the 
heart. Words, however, may safely be relied upon to explain 
the meaning of an act. Hence, where C., being beyond sea, 
said, '' I will kill the king of England if I can come at him,” 
and the indictment, after setting forth the above words, 
charged that C. came into England for the purpose indicated 
by them, it was held that C. might on proof of the above 
facts rightly be convicted of treason ; for the traitorous 
intention evinced by the words uttered converted an action 

(«) 4 Bla. Com., p. 79 j R. v. Hardy, above cited, the remarks of Mr. Hal- 
1 East P. C., p. 60; 24 Hovf. St. Tr. km, Const. Hist^ 8th ed., toI. 3, p. 
199. 153. 

(0 4 BJa. Com., p. 79. See, bow- («) Cr. L. Com., 6th Rep., p. 5. 

ever, in connecftiou with the passage (*) 12 How. St. Tr. 727. 
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innocent in itself into an overt act of treason {y). The de- 
liberate act of writing treasonable words is moreover to be 
regarded in a different light from a mere uttering of them, 
and may constitute an overt act, for scribere est agere ; but 
even in this case the bare words are not the treason (z). 
And the preponderance of authority is in favour of the rule, 
that wiitings not published cannot constitute an overt act of 
treason (a). 

In regard to the doctrine of constructive treason, it has 
been well observed by the Criminal Law Commissioners (b) 
that those clauses of the Statute of Treasons which declare 
it to be treason to compass and imagine the death of the 
sovereign, to levy war against him, or to adhere to his ene- 
mies, have been, at various periods of our history, fruitful 
sources of accusations, founded upon a technical and figu- 
rative construction of the words used in the Act totally 
different from their plain and obvious signification, and 
inconsistent with the original design and application of the 
law. Thus a riotous assembly meeting and attempting by 
force to redress a public grievance, to compel the repeal of 
a law, to pull down all inclosures, or to burn all meeting- 
houses, has been held to be treason, as a levying of war 
against the king, though there were no direct intention or 
design whatever against the state or the person of the sove- 
reign (b). This construction is said to be founded upon the 


(y) Fost. Disc. High Tr., pp 200, 
202 . 

(z) 4 Bla. Com., p. 80. 

(a) Cr. L. Com., 6th Rep., p. 6. 

Upon A lyemon Sidney'* a case, 9 How. 
St. Tr. 818, SirM. Foster (Disc. High 
Tr,, p. 198) thus remarks: “In Mr, 
Sidney s case, it was said scribere est 
agere. This is undoubtedly true under 
proper limitations, but it was not ap- 
plicable to his case. Writing, being a 
deliberate act and capable of satisfac- 


tory proof, certainly may, under some 
circumstances, with publication, be an 
overt act of treason ; and I freely ad- 
mit that, had the papers found in Mr. 
Sidney’s closet been plainly relative to 
the other treasonable practices charged 
in the indictment, they might have been 
read in evidence against him, though 
not published.” See also 4 Bla. Com , 

pp. 80, 81. 

(h) 6th Rep., p. 91 ; 1 East P. C., 
p. 66 ; Dammareds cage, 15 How St. 
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doctrine, that, by reason of the universality of the design, 
such acts and conduct amount to what in ancient times was 
called an “ accroachment of royal power ’’ (c), and constitute 
what Serjt. Hawkins describes (d) as an insolent invasion of 
the king’s prerogative, “ by attempting to do that by private 
authority which he by public justice ought to do.” 

In connection with what is here said, and whilst treating 
of offences against the sovereign, it may be proper to add, 
that by the 8rd section of the stat. 11 & 12 Viet. c. 12, any 
person is declared guilty of felony who shall, '' within the 
United Kingdom or without, compass, imagine, invent, 
devise, or intend, to deprive or depose our most gracious lady 
the Queen, her heffs or successors, from the style, honour, or 
royal name of the imperial crown of the United Kingdom, or 
of any other of her Majesty’s dominions or to levy war 
against her Majesty within any part of the United Kingdom, 
in order by force or constraint to compel her to change her 
counsels, or in order to put any force or constraint upon, or 
in order to intimidate or overawe either House of Parliament, 
or to move or stir any foreigner or stranger with force to 
invade the United Kingdom ; and such compassings, im- 
aginations, inventions, devices, or intentions, or any of them, 
shall express, utter, or declare, by publishing any printing or 
writing, or by open and advised speaking, or by any overt 
act or deed.” And by sect. 7 of the same Act an indictment 
for felony, framed under its provisions, will be valid, although 
the facts proved on the trial of the accused pariy shall 
amount in law to treason (e), 

Tr. 522 ; Reg. y. Purchase f Id. 651 ; 

R. V. Lord George Gordon, 21 How. 

St. Tr. 486; Reg. v. Frost, 9 Car. & 

P, 129 ; S. C.f 1 Towns. Mod. St. Tr., 
p. 1 ; Reg* v. O'Brien, Id. p. 469 ; 

O'Brien v. Reg., 2 H. L. Ca. 4G6. 

(c) See Hall. Const. Hist., 8th ed , 
vol. Z, p. 150. 


(d) Havvk. P. C., Book 1, Chap. 17, 
s. 25. In treason, except where di- 
rected against the person of the sove- 
reign, the peiiod of limitation is three 
years : 7 & 8 Will. 3, c. 3, ss. 5, 6. 

(c) The period of limitation, in any 
such case as here provided for, is pre- 
scribed by tbe 4th sect, of the Act. 
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The 5 & 6 Viet. c. 51, s. 2, renders it a high misdemeanor 
to strike at the sovereign or to discharge firearms near to her 
person with intent to alarm her Majesty. 

Respecting offences against the State inferior in degree to 
treason, but having a tendency to occasion political hurt or 
detriment, a few general remarks must here suffice. Such 
offences may consist of specific acts inconsistent with the 
public safety, — as the seducing or endeavouring to seduce 
the subjects of the realm from their allegiance, or raising 
bodies of armed troops without lawful authority. Within 
this class may also be included all endeavours or attempts 
to perpetrate treason not actually amounting thereto ; 
all endeavours to promote public disorder or disturb- 
ance, as by seditious meetings, libels, or conspiracies 
for the purpose of creating or inflaming discontent or 
exciting men to resort to violent and unconstitutional 
means for the redress of supposed grievances ; various 
misprisions — which may be negative, as in the case of 
a bare concealment of treason, or positive, as contempts 
against the king’s courts or his prerogative (/) ; also 
offences against religion — by blasphemous publications or 
otherwise. 

The crime of Conspiracy included in the above list of conspiracy, 
offences against the State is complete, where two or more 
than two agree to do an illegal thing, that is, either to effect 
something in itself unlawful — ex, gr.^ as being in violation of 
an Act of Parliament {g ) — or to effect by unlawful means 
something which in itself may be indifferent or even law- 


(/) Cr. L. Com., 6th Rep , pp. 17, 
19 ; Reg, v. O' Connor ^ 5 Q. B. 16 ; 
O' Cowfiell V. Reg.y 11 Cl. & F. 155. 

Under the class of offences against 
the State may properly be included the 
publishiog of a libel on a foreign po- 


tentate, particularly ’/hen it has a ten- 
dency to interrupt the pacific relations 
existing between the two countries : R, 
V. PettieTf 28 How. St. Tr. 529. 

(g) See Reg, v. Rowlands^ 2 Den. C. 
C. 864. 
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ful (h). It has/’ remarked Tindal, C. J. (i), ''always been 
held to he the law that the gist of the offence of conspiracy 
is the bare engagement and association to break the law, 
whether any act be done in pursuance thereof by the con- 
spirators or not.” Hence, in accordance with what has been 
just said, the agreeing of divers persons together to raise 
discontent and disaffection among the liege subjects of the 
Queen, — to stir up jealousies, hatred, and ill-will between 
different classes of her Majesty’s subjects, — would clearly be 
indictable (lx). So, the agreeing and conspiring together to 
cheat or defraud the government (/) or a private indi- 
vidual (7>i), or to obtain money by false pretences (m), or to 
extort money or goods, or falsely to accuse of any crime (n), 
or to obstruct, prevent, pervert, or defeat the course of public 
justice (o), constitutes an indictable misdemeanor. And a 
conspiracy to raise by false rumours the price of the public 
securities to the detiiment of the king’s subjects (p), or by 
falsehood to raise fictitiously the market value of shares in 
a railway or joint-stock company, that the Queen’s subjects 
may be deceived and injured, and that at their expense a 


(h) Per Tindalj C. J., O'Connell v. 
Reg., 11 Cl. & F. 233; R. v. Seward, 

1 Ad. & E. 706 ; per Erie, J., Reg. v. 
Carlisle, Dearsl. 341 ; Reg. v. Mmrs, 

2 Den. C. C. 79. 

(i) 11 Cl. & F. 233 ; Judgm., Reg. 
V. Kenrick, 5 Q. B. 61. See Reg. v. 
BuUon, 11 Q. B. 929. 

(Jc) Per Tindal, C. J., 11 Cl. & F. 
234 ; and see the indictment in O' Con- 
TieWs case, as reported by Armstrong 
and Trevor, p. 9. 

(Z) Reg. V. Thompson, 16 Q. B. 
S32 ; Beg. v. Blake, 6 Q. B. 126. 

(m) Reg. v. Kenrick, 5 Q. B. 49 ; 
Reg. V. Oompertz, 9 Q. B. 824 ; Reg. 
T. Carlisle, Dearsl. 837 j Sydserff v. 
JUg.^ 11 Q. B. 245. See Reg. v. Peck, 
9 Ad, k B. 686 ; Beg. v. King, 7 Q. 


B. 782; Reg. v. Hudson, Bell C. C* 
263. 

(n) 4 Bla. Com., p. 136 

(o) 14 k 15 Viet. c. 100, s. 29 
(which is in part repealed by the 24 & 
25 Viet. c. 95) ; post, pp. 897, 898. 

As to the action for conspiracy, see 
Gregoi'y v. Duke of Brunswick, 1 Car. 
& K. 24 ; Dickson v. Vise. Comber- 
mere, 3 Post, & F. 527 j ante, p. 731, 
n. ik). 

(p) R. V. De Berenger, 3 M. & S. 
67; R. V. Lord Cochrane, Id. 10, n., 
aa to which case, see the remarks of 
Lord Brougham, 2 H. L. Ca. 631-2 ; 
see, also, Towns. Mod. St. Tr., vol. 2, 
p. 1 0, where the above case is reported 
at length. 
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frofit may be made by the conspirators (g), would amount in 
law to a misdemeanor. So a conspiracy to murder any 
person, “ whether he be a subject of her Majesty or not, and 
whether he be within the Queen’s dominions or not,” is con- 
stituted a misdemeanor by stat. 24 & 25 Viet. c. 100, s. 4 (r). 
And a conspiracy to raise wages is a misdemeanor at common 
law (s). 

Under the general head of crimes against the State may 
further be included offences against the Executive Power, con- 
sisting (t ) — 1. In the unlawful refusal to take and execute any 
public office : 2. In unlawful omissions by officers or others to 
execute or discharge any official or other public duty, or in the 
negligent and imperfect execution or discharge of any such 
office or duty : 3. In disobedience of an Act of Parliament or 
of any lawful order or command emanating from a competent 
official authority, — an indictment will therefore lie for a re- 
fusal to comply with an order of justices for the payment of 
money (u), or of a Court of Quarter Sessions for the payment 
of costs (x) : 4. In unlawfully resisting and obstructing the 
administration of the executive power: or in unlawful practices 
tending to obstruct, weaken, or corrupt its due administration 
— ex, gr.j by the selling of offices or bribery, — which is defined 
to be the receiving or offering of any undue reward by or to 
any person whatsoever, whose ordinary profession or business 
relates to the administration of public justice, in order to 
influence his behaviour in office, and incline him to do any- 
thing against the known rules of honesty and integrity {y). 
The definition here given, however, in limiting the offence of 


{q) Per Lord Camphellf Bumes v, 
Pewfiellt 2 H. L. Oa. 525. 

(r) See Beg* v. Bernard^ 1 Post. & 
P. 240. 

{t) JR. V. Eausoriy 31 St. Tr. 1 ; 
Areh. Or. PI., 15th ed., p. 815. 

(t) Or, L. Com., 6th Rep., p. 16. 

(i*) B^g. V. Ferrall, 2 Den. 0. 0. 61 ; 


Reg. V. Brishgt 1 Den. 0. C. 416 ; 
Reg. V. Bidwell^ Id. 222 ; Reg. v. 
DaU, Dears!. 37. 

(x) Reg. V. MorUocky 7 Q. B. 469 ; 
Reg. V. Stamper y 1 Q. B. 119. 

iy) Hawk. P. 0., Book L, Ohap.67, 
8. 2 ; Rnss. Or., Srd ed., vol. 1, p. 
154; 8 Inst. 147. 


Ofifetices 
i^ainst tho 
Executive 
Power. 
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Offences 
against the 
admin istra 
tion of 
Justice ; 


— by judi- 
cial officers ; 


— by private 
persons. 


bribery to the offer or acceptance of rewards to or by olSScers 
connected' with the administration of justice, is clearly too 
narrow ( 0 ). 

Lastly, under the head of offences against the executive 
power must be included abuses of official authority by exer- 
cising it partially, con'uptly or oppressively, for instance by 
extortion (a), committed colore officii, or by embezzlement or 
other fraudulent application of public funds (6), or by the 
betraying matter of confidence, or by the taking of bribes, or 
by the illegal sale of an office or appointment (c). 

Offences against the Administration of Public Justice are 
divisible into offences committed by officers of justice, judicial 
or ministerial, who neglect their duty or abuse the authority 
with which they are invested, and those committed by private 
persons. 

A judge who maliciously obstructs the course of justice is 
guilty of a misdemeanor (d), and it is a familiar principle that 
every Court of justice is bound to take care that its process 
shall not be abused for purposes of injustice (c), nor its autho- 
rity be deliberately perverted to bad and wicked ends (/), — 
as by the compounding of a charge of felony, or, in certain 
cases, of misdemeanor (g). 

Offences by private persons against the administration of 
justice may consist in resistance to the execution of such offi- 
cial duties as are strictly essential or ancillary thereto, and 


(z) See R. v. Vaughan, 4 Burr. 
2494 ; R. v. Beale, cited 1 East, 183. 

(a) Dmglas v. Reg,, 13 Q. B. 74 ; 
S. (7., Id. 42 ; Re Douglas, 3 Q. B. 
825. 

(5) R, V. Bemhridge, 22 How. St. 
Tr. 1, 155-157. 

(c) Reg, V. Charretie, 13 Q B. 447. 
{d) Per Lord Campbell, C. J., Reg. 
V. Ma/rshaU, 4 E. & B. 480. See Ex 
pa/rte Ramshay, 18 Q. B. 173. 

(e) In Reg, v. Richmond, BelL C. 
C. 142, the indictment was framed 


under the btat. 9 & 10 Viet. c. 95, s. 
57. 

(/) Per Coleridge, J., Reg. v. 
Alleyne, Dearsl. 510 ; 8'. (7., 4 E. & 
B. 186 ; 5 E. & B. 899. 

(g) See Reg, y. Alleyne, Dearsl. 505 ; 
Keir v. Leeman, 9 Q. B. 371, 395 ; 
S. a, 6 Q. B. 308 ; Ooodall v. 
Lowndes, 6 Q. B. 464 ; and cases cited 
ante, p. 283, n. (Z); Reg, v. Pascoe, 
1 Den. C. 0. 456. See 24 & 25 Viet* 
c. 96, ss. 101, 102. 



THE STATE, AND THE COMMUNITY. 


899 


particularly, in resistance to ministers of justice acting in the 
.discharge of their proper functions ; in escapes from lawful 
custody ; and in aiding others to escape Qi), or in rescuing 
them therefrom ; or in hindering a witness from appearing to 
give evidence in a Court of justice {%) ; or in perjury, which 
by the common law (]c), may be defined to be the assertion of 
a falsehood upon oath in a judicial proceeding respecting some 
fact material thereto (1) or to the point to be decided in such 
proceeding (m) ; the characteristic of this offence being not the 
violation of the religious obligation of an oath, but the injury 
done to the administration of public justice by false testimony. 

For the law takes no notice of any perjury but such as is com- 
mitted in some Court of justice having power to administer 
an oath, or before some magistrate or proper officer invested 
with a similar authority, in some proceeding relative to a civil 
suit or a criminal prosecution’’ {n ) ; it esteems all other oaths 
unnecessary at least, and therefore will not punish the breach 
of them (o). 

An offence against the Public Peace may be constituted offeucen 

^ ^ againKt the 

by an actual or by a constructive breach of the peace, sc., 
by some act — as the sending of a challenge or a threaten- 
ing letter — having a tendency to make others break the 
peace. 

Of actual breaches of the peace, the more important are 
riots, routs, unlawful assemblies, and forcible entries upon 
land, and in regard to these our legislature has at various 
times deemed it expedient to enact specific ordinances. 


(h) Holloway v, lUg.^ 17 Q. B. 
817. 

(t) Reg. r. Stowell^ 5 Q. B. 44. 

(k) False swearing is also in yarious 
oases punishable bj the statute law : 
eee Arch, Or. PI., 16tb ed., pp. 703 et 
aeq. 

(l) See, per Maule, J., Reg, v. PhUl- 
potts, 2 Den* 0. 0. 306. 

{m) Or. L. Com., 6tb Eep., p. 28. 


See Zavey v. Reg., 2 Den. C. C. 504 
{S. C., 17 Q. B. 496) ; Reg. v. Phill^ 
potte, Id. 302 ; Reg, v. Cooke, Id. 462 ; 
Reg. y. Millard, Deai-sl. 166 ; Reg. y. 
Stone, Id. 251 ; King y. Reg., 14 Q. 

B. 81 ; Reg. y. Chapman, 1 Den. C. 

C. 482 ; Reg, y. Simmons, Bell, C. C. 
168 ; Reg. y. Westley, Id. 198. 

(n) 4 Bla. Com., p. 187* 

(o) Id. ibid. 


8 M 2 
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Eiots, routs, and unlawful assemblies,” remarks Black- 
stone (p), '' must have three persons at least to constitute 
them. An unlawful assembly is when three or more do 
assemble themselves together to do an unlawful act, as to 
pull down inclosures, to destroy a warren or the game there- 
in ; and part without doing it or making any motion towards 
it. A rout is where three or more meet to do an unlawful 
act upon a common quarrel, as forcibly breaking down fences 
upon a right claimed of common or of way ; and make some 
advances towards it. A riot is where three or more actually 
do an unlawful act of violence, either with or without a 
common cause or quarrel : as if they beat a man ; or hunt 
and kill game in another’s park, chase, warren, or liberty ; 
or do any other unlawful act with force and violence ; or 
even do a lawful act, as removing a nuisance, in a violent 
and tumultuous manner.” Now it is material to observe 
that by our common law the injury or grievance com- 
plained of and intended to be remedied by those who 
are parties to a riot, rout, or unlawful assembly, must 
be private, or at all events must concern a limited class 
only. In reference to this point, indeed, it is noticeable 
that the Statute of Treasons {q) declares that if “any 
man ride openly or secretly, with men of arms, against 
any other to slay or to rob him, and to take and keep 
him till he make fine for his deliverance, it is not the 
mind of the king nor his counsel that in such case it 
shall be judged treason; but it shall be judged felony 
or trespass according to the laws of the land of olden time 
used, and according as the case requireth.” Upon which 
Sir M. Foster remarks (r) that the cases of assembling 
to kill, rob, or imprison are put by way of example only, 
and will not exclude others which may be brought within the 

(p) 4 Com., p. 146 ; Hawk. P. C., {q) Ante, p. 888. 

Book L, Chap. 65* (r) Disc. High. Tr., p. 209. 
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same rule, that is, all cases which are of the like private 
nature (s). 

With a view to preventing tumults and riotous assemblies, 
and for the more speedy and effectual punishment of rioters, 
the statute 1 Geo. 1, st. 2, c. 5 (usually called the Kiot Act), 
by reason of the proved inefficacy of various prior enactments, 
was passed ; its general effect (t) is to provide “ that if any 
twelve persons are unlawfully assembled to the disturbance 
of the peace, and any one justice of the peace, sheriff, under- 
sheriff, or mayor of a town, shall think proper to command 
them by proclamation (u) to disperse, if they contemn his 
orders and continue together for one hour afterwards, such 
contempt shall be felony.'’ And, further, if the reading of 
the proclamation be by force opposed, or the reader be in 
any mauner wilfully hindered from the reading of it, such 
opposers and hinderers, and all persons to whom such procla- 
mation ought to have been made, and knowing of such hind- 
rance and not dispersing, are likewise declared to be guilty 
of felony 

Likewise by the 24 & 25 Viet, c. 97, s. 11 (y), it is enacted 
that if any persons riotously {z) and tumultuously assembled 
together to the disturbance of the public peace, shall unlaw- 
fully and with force demolish, or pull down or destroy, or 
begin {a) to demolish, pull down, or destroy any church or 
chapel, or any house or building used in farming land or in 

(«) Cr. L. Com., 5th Kep., pp. 90, w/’y, 5 Car. & P. 264 ; and see R. v. 

91. Kennett, Id. 282, n. 

(t) See 4 Bla. Com., p. 143 ; R. v. (y) See Reg, v. Howell, 9 Car. & P. 
James, 5 Car. & P. 163. 437 ; Reg. v. Harris, Car. & M. 661 ; 

(a) Of which a form is given in the Reg. v. Simpson, Id. 669. 

Act (sect. 2), See R. v. Child, 4 Car. (z) See Reg. v. Langford, Car. & 

& P. 442. M. 602. 

(x) 7 Will. 4 & 1 Viet. 0. 91, s. 1. (a) gee Reg, v. Howell, 9 Car. & P. 

The duty of a magistrate in regard to 437 ; Reg. v. Adams, Car. & M. 299,; 

the quelling of a riot is explained at R. v. Thomas, 4 Car. & P. 237 ; R. v, 

length by LittUdale, J., in R. y. Pm- Pidee, 6 Car. k P. 610. 
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Forcible 

entry. 


carrying on any trade or manufacture, or any machinery, &c,, 
they shall be guilty of felony. 

Another offence against the public peace consists in a 
forcible entry or detainer, ie,, where possession is taken or 
kept of either house or land, with such number of persons 
and show of force as is calculated to prevent resistance and to 
deter the rightful owner from repelling the wrong-doers, and 
resuming his own possession (6). In ancient times, remarks 
Lord Denman, C. J. (c), violent acts were frequently com- 
mitted in taking possession of property, sometimes by those 
who were really the owners of the property, sometimes by 
those who were not. To meet this mischief various sta- 
tutes (d!) were passed, giving a great and indeed violent 
power to the magistrates ; ” for it is thereby provided, that, 
upon any forcible entry or forcible detainer after peaceable 
entry into any lands, one or more justices of the peace, taking 
sufficient power of the county, may go to the place at which 
the offence was committed, and there record the force upon 
his own view as in case of riots, and upon such conviction 
may commit the offender to gaol till he makes fine and 
ransom to the king ” (e). The justice moreover is empowered 
by the statutes in question to summon a jury to tiy the 
forcible entry or detainer complained of ; and, if the same be 
found by that jury, restitution of possession may be made, 
without inquiry into the merits of the title being insti- 
tuted (e). The same object may likewise be effected by 
indictment preferred at the assizes — where, on the finding 
of the bill by the grand jury, it is discretionary with the 
judge of assize, on ground shown by affidavit, to grant a 


(6} Per Lord Tenterden, C. J., 
MUner v. Maclean, 2 Car. & P. 18 ; 
aod in i2. v. Smyth, 6 Car. & P. 204. 

{c) R. T. Harlcmd, 8 Ad. & E. 
828. 

(d) 16 Ric. 2, c. 2 ; 8 Hen. 6, o. 9; 


81 Eliz. c. 11 ; 21 Jao. 1, c. 16. 

(c) 4 Bla. Com., p. 148; Arch. 
JuBt. P., 4th ed., vol. 1, pp. 464-474 ; 
R. V. Wilson, 3 Ad. & E. 817 ; R. v. 
OakUy, 4 B. & Ad. 807. 
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warrant of restitution {g). The proceeding under the 
statutes of forcible entry is thus peculiar, and has been 
said to furnish the only instance known to the law of 
England in which a party may be turned out of posses- 
sion by ex parte steps taken ” (A). It may be well to add, 
that a forcible entry is also indictable at common law ; 
although a mere trespass to land, remediable by civil action, 
is not so (i). 

Amongst offences against the public peace may further 
properly be included assault and battery, which will, how- 
ever, be more conveniently noticed in the ensuing chap- 
ter (k ) ; and next in order must be mentioned, offences 
against the Public Revenue and Trade — as smuggling and 
fraudulent bankruptcy (1 ) — and offences against the Public 
Morals (m). Health, and Police, comprising, inter alia, 
bigamy {n), infringements of the game laws, and nuisance, 
respecting which latter only will some few remarks be here 
offered. 

A common nuisance, observes Blackstone (o), is an offence 

against the public order and oeconomical regimen of the 
state, being either the doing of a thing to the annoyance of 
all the king’s subjects, or the neglecting to do a thing which 
the common good requires ; ” the true nature of a common 
or public nuisance, and the test whereby to distinguish it 
from a private nuisance, having been already pointed out (jp), 
I need here only remind the student that common nuisances 
are such inconvenient or troublesome offences as annoy or 


{g) R, V. Harland, 8 Ad. & E. 
826. 

(h) Per Lord Denman, C. J., 8 Ad. 
& E. 829. 

(i) Per Lord Kenyon, C. J., R. v, 
Wilson, 8 T. R. 360 ; iZ. v. Blake, 
3 Burr. 1731. 

(k) Sect. 1. 

(Q See the stat. 24 & 25 Yict. c. 134, 
s. 221. 


{m) See R, v. Cv/rll, 17 How. St. Tr., 
163 ; R. V. Sedley, Id. 155, n. ; R, v. 
Williams, 26 Id. 653 ; R. v. Wilkes, 
4 Burr. 2527, 2574. See Reg. v. 
Elliot, 1 L. & C. 0. C. 103 ; ante, p. 
861. 

(w) See the stat. 24 & 25 Viet. c. 
100, s. 67. 

(o) 4 Com., p. 166, 

(p) Ante, pp. 96, 708, 775. 


Offences 
against pub- 
lic trade : 


or against 
public 
morals and 
police. 


Nuisance 
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endanger (g) the community in general, and not merely some 
particular person or persons, and therefore, with a view to 
avoid multiplicity of suits, are indictable only and not action- 
able. Of this nature are annoyances in highways and public 
rivers, by rendering the same inconvenient or dangerous to 
pass, either positively by actual obstruction, or negatively 
by want of reparation (r). For which public nuisance the 
person so obstructing, or the individual bound to repair, or 
the parish at large in which the obstruction has occurred, or 
want of reparation has been tolerated, may, according to 
circumstances, be indicted (s). The proper and ordinary {t) 
remedy, then, for obstruction of a public highway, whether 
by land or water, being by indictment (u), difficult questions 
not unfrequently arise in determining whether the road or 
river obstructed is public, and whether the obstniction 
proved is such as may amount to a nuisance at common law* 
In reference to the former of these points, the cases below 
cited may be consulted (x). With reference to the latter it 
must be remembered, that, although even a small offence 
cannot legally be committed (y), yet the consequences of an 
obstmction of a public thoroughfare or navigable river may 
be so slight, uncertain, and rare ” as not to entail on the 
offending party criminal responsibility {z) ; the question, 
however, whether a particular erection is or is not com- 


(q) See Ref/, v. Lester^ Dearsl. & B. 
209. 

(r) 4 Bla. Com., p. 167 ; Reg. v. 
Train^ 2 B. A S. 640. 

(«) See Gibbons’ Law of Nuisances, 
&c., 2nd ed., pp. 326 et seq. ; Reg. 
V. Inhabitants of Eoimsea, Dearsl. 
291. 

(t) There are many nuisances for 
which, under particular statutes, as 
Highway or Building Acts, proceedings 
may be taken before justices of the 
peace : Gibbons’ Law of Nuisances, &c., 


2n(] ed., p. 408. 

(u) Judgm., Mayor of Colcheter v. 
Brooke^ 7 Q. B. 377. 

{x)' R. V. RichardSf 8 T. E. 634 ; 
Reg. V. BettSj 16 Q. B. 1022 ; Reg. v. 
Petricy 4 E. & B. 737. 

(y) Per Lord CampheUy C. J., Reg. 
Y. Russell, 3 £. & B. 952. 

(z) R. V. Tindall, 6 Ad. & E. 
143; per Crompton, J., 3 K. & B. 
963. See Reg. v. Charlesworth, 16 
Q. B. 1012 ; R. v. Ward, 4 Ad. & E. 
384. 
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mune nocumentum (a), being in any given case for the 
jury Q}). 

Besides nuisances of the kind above specified, we have 
already seen that the carrying on of an offensive trade or 
manufacture is, when detrimental to the public, punishable 
by criminal prosecution. The creation or continuance of 
such a nuisance may, further, subject the individual who has 
created or continues it to th6 stringent provisions of the 
Public Health and Nuisances Removal Acts (c). 


(a) See Reg. r. Vann^ 2 Den. C. C. 
325. 

(h) Reg. v. Beits^ 16 Q. B. 1022, 
1038. 

(c) The Acts above alluded to are 
numerous : see 11 & 12 Viet. c. 63, 
and c. 123; 12 & 13 Viet. c. Ill ; 13 


& 14 Viet. c. 52 ; 15 & 16 Viet. c. 85 ; 
16 & 17 Viet. c. 128 ; 17 & 18 Viet. c. 
95; 18 & 19 Viet. cc. 115, 116, 121 ; 
23 & 24 Viet. c. 77; 26 & 27 Viet. c. 
117. And see Reg v. Harden^ 2 E. & 
B. 188. 
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CHAPTER III. 


OFFENCES AGAINST INDIVIDUALS. 

The present Chapter will be devoted to a brief inquiiy 
respecting certain criminal acts directed against the Person, 
Eeputation, and Property of an individual — of which will 
more particularly be considered the various species of Homi- 
cide — Assault — Libel ; Larceny, whether simple or aggra- 
vated, and some kindred offences. 


Sect. I. — Offences against the Person and Reputation, 


Homicide- 
degrees of. 


Murder. 


Man- 

slaughter. 


The law of England recognises (independently of the crime 
of suicide) two degrees of culpable homicide, murder and 
manslaughter : it recognises also two degrees of homicide — 
excusable and justifiable — which do not expose to punish- 
ment. 

‘ Murder ’ is constituted by the killing of any person 
under the king’s peace with malice aforethought express or 
implied (a). ‘ Manslaughter ’ may properly be defined to be 

the felonious killing of another %vithout malice express or 
implied ” (6), so that this offence differs from murder not in 
“ substance of the fact ” (c), but in degree {d ) ; and whereas 
the indictment for murder charges that the prisoner did, on 
a day named, feloniously, wilfully, and of his malice afore- 


(a) 1 Rubs. Cr., 8rd ed., p. 482 ; 4 
Bla. Com., p. 195 ; 8 lost. 47 ; 24 & 
25 Viet. c. 100, 8. 6. 

See Reg. v. Mawgridge, Kelynge, 
128 ; S. C,, 17 How. St. Tr. 57 ; R. y. 
Lord Byi'onj 19 How. St. Tr. 1177 ; 
R, y. Earl Feirers^ Id. 885. 


(6) See 1 Hale P. 0., p. 449. 

(c) 1 Hale P. C., p. 466. 

{d) In the crime of murder, “the 
killing is the substance and the malice 
prepense the manner of it:” Mack- 
alley's case^ 9 Rep. 67 b. 
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thought, kill and murder ” the deceased, the indictment for 
manslaughter charges merely that he did feloniously kill 
and slay ” the deceased (e). 

The peculiar characteristic of murder, then, as distinguished 
from manslaughter, is the ingredient in it of malice, either 
express or implied ; the nature of express malice may be 
illustrated by the case where one person kills another with 
a deliberate mind and formed design — such design being 
evidenced by external circumstances discovering the inward 
intention (/) — as, for instance, in the case of duelling, which, 
if it end fatally, is punishable as murder {g). Implied malice 
is malice inferred or presumed by law from any deliberately 
cruel act committed by one person against another (h). 
Thus, if a man kills another suddenly without any, or indeed 
without some considerable, provocation, the law implies 
malice, because ''no person, unless of an abandoned heart, 
would be guilty of such an act upon a slight or no apparent 
cause (i) ; and if A. lays poison for B., which is taken by 
C., against whom A. had no malicious intent whatever, the 
individual last named will clearly be guilty of murder (i). 
So if a man throw himself into a river under such circum- 
stances as render the act not voluntary on his part, as if 
violence be used to the body or threats which operate on the 
mind, he is guilty of murder who drove deceased to the act 
which caused his death, i, e., provided the apprehension were 
of immediate violence and apparently well founded (fc). So, 
if two persons mutually agree to commit suicide together, 
and the means employed to produce death take effect upon 

(e) 24 & 25 Viet. c. 100, s. 6, 4-5, and in R, v. JffugginSf Id, 374-5 ; 

(/) 1 Hale P. C., p. 451, per Lord Ellenhorough, C. J., M. v. 

(g) Reg. v. Barronet, Dearsl. 61 ; Picton, 80 Id. 488 ; per Macdonald, 

Reg. V. Cuddy, 1 Car. & K. 210 ; 4 0. B., R. v. WaU, 28 How. St. Tr. 

Bla. Com. p. 199. See BeUham, v. 145. 

Blackwood, 11 C. B. 111. (i) 4 Bla. Com., p. 200. 

(h) See, also, as to the legal meaning {h) Per ErsUne, J., Reg. v. Pitte, 

of the word “malice,” per RayvMmd, Car. & M. 284 ; R. v. Evane, cited 1 

C. J., R. V. Onehy, 17 How. St, Tr. Euss. Cr,, 8rd ed., p. 489. 
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one only, the survivor will, in point of law, be guilty of 
murder (Z). And if an individual do any act with regard to 
a human being, helpless and unable to provide for itself, 
which must necessarily lead to its death, the crime amounts 
to murder. But if the circumstances were not such that the 
parties must have been aware that the result would be death, 
the offence would be reduced to manslaughter, provided the 
death was occasioned by an unlawful act, but not such as to 
imply a malicious mind. For instance, if a person leaves a 
child at a man's door where it is likely to be found almost 
immediately and taken care of, it would be too much to say 
that if the child’s death were thence to ensue, the act done 
would amount to murder. If, on the other hand, it were left 
in an unfrequented place, on a barren heath, for instance, 
what inference could be drawn but that the party left it 
there in order that it might die (m) ? 

Malice, then, in general, may be said to denote '' a wicked, 
peiwerse, and incomgible disposition ” (n), and to emanate 
from a heart regardless of social duty and fatally bent upon 
mischief " (o) ; the term ^malice aforethought’ being how- 
ever sometimes applied to a state of circumstances involving 
only malice in a legal sense, and where malice according to 
the ordinary signification of the word does not exist (p). 

Now it is a very important rule of our law that all homi- 
cide is presumed to be malicious, until the contrary is 
shown (g), so that any homicide will, in legal contemplation. 


(l) Reg. V. Alison^ 8 Car. & P. 418; 
R. V. Dyson, Russ, k Ry. 523. See 
R. y. Russell, 1 Moo. C. C. 356. 

(m) Per CoUman, J., Reg. v. Wah 
ters. Car, & M. 164 ; Reg. v. Waters, 
2 Car. & K, 864 ; Reg. v. Chandler, 
Dearsl. 453. See Reg. v. Gray, Dearsl. 
k B. 803, where the indiotment was on 
the repealed stat. 7 Will. 4 & 1 Viet, 
c. 85, a. 2. 

{n) Post. Disc. Horn., p. 257 ; Ma- 


son's case, Id. 132 ; Reg. v. Tivey, 1 
Den. C. C. 63 ; Reg, v. Cludet'ay, 1 
Den. C. C. 514. 

(o) Post. Disc. Horn., p. 257. 

(p) Cr. L. Com., 4th Rep., p. 22 ; 
per Lord Denman, C. J., Reg, v. Tyltr^ 
8 Car. & P. 620. 

(^) 4 Bla. Com., p. 201 ; Post. Disc. 
Horn., p. 255 ; 1 Russ. Cr., Srd ed., 
p. 483. 
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amount to murder, unless where justified by the command or 
permission of the law — excused on the ground of accident or 
because done in self-preservation, — or alleviated into man- 
slaughter by concomitant circumstances (r). And where* the 
question, arises whether a homicide was committed wilfully 
and maliciously or under circumstances justifying, excusing, 
or alleviating it, the solution of the question, — are the facts 
alleged by way of justification, excuse, or alleviation, true ? 
is the proper and only province of the jury. But whether, 
the truth of the facts being assumed, such homicide be 
justified, excused, or alleviated, must be submitted to the 
judgment of the Court ; in cases of doubt and difficulty, the 
jury having a right to state facts and circumstances in a 
special verdict, and, where the law is clear, being directed by 
the judge in regard to it— matters of fact being still left to 
their determination (s). 

Precisely in accordance with the terms in which the above 
important legal presumption respecting homicide has been 
stated, is the summing up of Tindal, C. J., m' Reg. v. Green- 
acre (t), in the course whereof he remarks, that, ‘‘ where it 
appears that one person’s death has been occasioned by the 
hand of another, it behoves that other to show from evidence, 
or by inference from the circumstances of the case, that the 
offence is of a mitigated character and does not amount to 
the crime of murder,” And in Reg. v. Kelly Rolfe, B., 
observes that '' primd facie, when any man takes away the 
life of another, the law presumes that he did it of malice 
aforethought, unless there be evidence to show the contrary,” 
i. 6., to reduce the killing to manslaughter, or to one or other 
of the inferior species of homicide (x). 

Various states of facts might readily be suggested which 
would suffice thus to mitigate the character of homicide. It 

(r) 4 Bla. Com. p, 201. (u) 2 Car. & K, 814. 

(«) Post. Disc. Horn., pp. 255, 256. (a;) Per Park^ J., Meg. v. FUher, 8 

(«) 8 Car* & P. 85, 42. Car. & P. 185. 
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Homicide 
on provoca- 
tion. 


will, in the first instance, be advisable however to observe, 
that the essential distinctions between culpable homicide 
and such as is justifiable or excusable, as also between the 
two .degrees of culpable homicide, will be found necessarily 
to depend upon the following considerations, viz., the mind 
and intention of the party in doing the act which caused 
death — the particular occasion of the act and circumstances 
attending it — collateral grounds of legal policy {y). 

A case frequently occurring in practice, which raises diffi- 
culty in distinguishing between the legal degrees of guilt 
attaching to homicide, is where, some degree of provocation 
having been offered, the question is whether the homicide 
shall be accounted murder, or shall be regarded as extenuated 
by provocation given and as amounting to manslaughter 
only. The law, indeed, whilst making allowance for the 
infirmity of man's temper, ordains that a ferocious excess of 
violence, far beyond what the particular provocation called 
for, and which therefore cannot be attributed to mere heat 
and passion so momentarily excited, shall not be held justi- 
fiable, but shall be accounted murder ; it does not, however, 
attempt to define generally in what circumstances such 
excess shall be deemed to consist, or to lay down any precise 
test by which the existence of ' malice aforethought,' which 
we have seen to be an essential ingredient in the crime of 
murder, may, in any conceivable case, be affirmed or nega- 
tived. If, upon a slight blow given, the party struck re- 
turned a moderate blow not likely to prove fatal, and death 
ensued, these facts would clearly not justify a conviction for 
murder. If, in a similar case, the offended party were for 
a great length of time to continue his blows and not to desist 
until he had ascertained that life was extinguished, it might 
thence be easily inferred that the death resulted not from 
any sudden heat and passion caused by the original provo- 


(y) Cr. L. Com., 4th B«p., p. 19. 
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cation, but that the excess was attributable only to a de- 
liberate intention to kill( 0 ). Nevertheless, between the 
two extreme cases here put, intermediate cases may arise 
in which the determination of perplexing questions of fact 
may, subject to judicial comments and advice, be cast upon 
the jury. 

In every case of homicide upon provocation, observes Sir 
M. Foster (a), how gi*eat soever it be, if there is sufficient 
time for passion to subside and for reason to interpose, such 
homicide will be murder ; whereas, if the fatal blow be 
struck in heat of blood, and without circumstances importing 
malice, the homicide will be manslaughter. No mere provo- 
cation, however, can reduce homicide in degree below man- 
slaughter. So that, although if a man were to kill another 
suddenly without provocation, the act would amount to 
murder, yet, if the provocation were great and the retaliation 
immediate, the killing would be manslaughter only (6). If a 
person receives a blow and immediately avenges it with any 
instrument which he may happen to have in his hand, then 
the offence will be only manslaughter, provided the stroke is 
to be attributed to anger arising from the previous provoca- 
tion. But in dealing thus leniently with an offender, our 
law requires two things : 1st, that there should be sufficient 
provocation ; and 2ndly, that the fatal stroke should be 
clearly traceable to the influence of passion arising from it. 
If a person denotes, by the manner in which he avenges a 
previous blow, that he is not excited by a sudden transport 
of passion, but is acting under the influence of that wicked 
disposition which the law terms ^malice’ in the definition 
of wilful murder, then the offence would not be manslaughter 
but murder (c). A. uses provoking language or behaviour 

{z) The substance of the above re- t. Thomas^ 7 Car. & P. 817. 
maxks is taken from the Cr. L. Com., (&) Arch. Or. PI., 15th ed., p< 544. 
4th Rep., p. 25. (c) Per Parhcy B., P. v, Thomas^ 7 

(a) Disc. Horn., pp. 295, 296 ; R. Gar. & P. 817 ; R. v. Haywa/rd, 6 Id« 
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Struggles 
in auger. 


towards B., and B. strikes him, whereupon a combat ensues, 
in which A, is killed ; B. is guilty of manslaughter, for the 
affray was sudden, the parties fought upon equal terms, and 
in such combats, upon sudden quarrels, it matters not who 
gave the first blow (d). But if B. had drawn his sword and 
made a pass at A., whose sword was undrawn, and thereupon 
A. had drawn, and a combat had ensued in which A. had been 
killed, this would have been murder : for B., by making his 
pass whilst his adversary’s sword was undrawn, evinced 
malice ; and A.’s endeavour to defend himself, which he had 
a right to do, will not excuse B. (d). No provocation by 
words or gestures only will indeed suffice to reduce the crime 
of murder to that of manslaughter (e ) ; nor, as aheady stated, 
will every provocation by blows avail to do so, particularly 
when the prisoner appears to have resented them by using a 
weapon calculated to cause death (/). If, however, there be 
a provocation by blows which would not of itself render the 
killing manslaughter, but which is accompanied by insulting 
words and gestures calculated to produce a degree of exas- 
peration equal to that which would be caused by a violent 
blow, the law would probably regard such special circum- 
stances as reducing the crime of premeditated homicide to 
that of manslaughter {g). 

Again — all struggles in anger, whether by fighting, wrest- 
ling, or otherwise, are unlawful (Jt) ; so, that if death result 
to one of the parties engaged in such contest, the individual 


Ir'T ; R- V. Lynch, 5 Id. 324 ; Reg, v. 
JCirhkanif 8 Id. 115. 

(d) Fost. Disc. Horn., p. 295 ; Reg. 
V. Mawgridge, Kel. 128. See R. v. 
Lord Byron, 19 How. St. Tr. 1177. 

(e) Fost. Disc. Horn., p. 290. 

(/) Reg. V. Eagle, 2 Fost. & F. 827, 
where Erie, C. J., obserres, “the law 
implies malice where one has killed 
another by the use of a deadly weapon, 
unless the cUcumstances rebut the in* 


ference and reduce the offence to man- 
slaughter. The circumstances of the 
case do rebut the inference of malice if 
they show that the blow was given in 
the heat of passion arising on a sudden 
provocation, and before the passion had 
time to cool.” 

{g) Per Pollock, C. B., Reg. v. 
Sherwood, 1 Car. k K. 566. 

{h) Reg, v. CJanniff, 9 Car, k P. 
859. 
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musing it will be guilty certainly of manslaughter, and 
perhaps even of murder. When,” observes Bayley, J. (i), 
'^persons fight on fair terms, and merely with fists, where life 
is not likely to be at hazard, and the blows passing between 
them are not likely to occasion death, if death ensues, it is 
manslaughter ; and if persons meet originally on fair teims, 
and, after an interval, blows having been given, a party 
draws, in the heat of blood, a deadly instrument, and inflicts 
a deadly injuiy, it is manslaughter only. But if a party 
enters a contest, dangerously armed, and fights under an 
unfair advantage, though mutual blows pass, it is not man- 
slaughter but murder ” (^). 

There is one peculiar rule of our law, with regard to homi- 
cide, which requires to be noticed, whereby a felonious pur- 
pose, though it be wholly unconnected with any design to 
occasion death, is made, in conjunction with an accidental 
killing, to constitute the crime of wilful murder. Tims, if an 
individual, shooting at a fowl with an intention to steal it, 
which intention must be collected from the attendant circum- 
stances, by pure accident kill a person not even known by 
him to be near, the felonious intent in shooting at the fowl, 
when coupled with the fact of a man being so killed, renders 
the individual committing this act legally guilty of the crime 
of murder (/) : though, if the shooting were done wantonly 
and without any felonious intention, the act done would 
barely amount to manslaughter (m). 

Even where the act upon which death ensues is* lawful or 


(i) R. V. Whiteleyf 1 Lew. 0. C. 
176 - 6 . , 

Persons present at and sanctioning a 
prize-fight which ^ ends fatally are in- 
dictable for manslaughter : R. v. Mur- 
phyy 6 Car. & P. 103 ; R. v. Hargrave^ 
5 Id. 170 ; R. v. PerJeins, 4 Id. 637. 

(i) See per Wardy C. B., R. v. 
Kiddy 14 How. St. Tr. 145. 


(l) Post. Disc. Horn., pp. 258, 259 ; 
per King, C. J., R. v. CrtspCy 16 How. 
St. Tr. 80; Cr. L. Com., 1st Rep., 
pp. 40-1 ; Russ Cr , 3rd ed., vol. 1, 
p. 540 ; Reg. v. Horseyy 3 Post. & P. 
287 ; Reg. v. FranZy 2 Id. 580. 

(m) Post. Disc. Horn., p. 269 ; per 
Kingy C. J., ubi supra. 


Homicide 
coupled 
with a 
felonious 
intention. 


Homicide 
caused by 
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undue cor- 
rection. 


lomicide 

iirough 

legligence. 


innocent, it must be done in a proper manner and with due 
caution to prevent mischief in order that the individual thus 
causing the death of another may be held excused. Thus 
parents, masters, and others having authority in foro domes- 
tico, may give reasonable correction to those under their care, 
and if death thence result, without their fault, it will be 
regarded as accidental. But if the chastisement inflicted 
exceed the bounds of due moderation, either in degree or in 
respect of the instrument used, the homicide thus committed 
will be murder (n) or manslaughter, according to the circum- 
stances of the case. If a schoolmaster correct his scholar 
with a cudgel or other thing not likely to kill, though im- 
proper for the purpose of correction, he will, if death ensue, 
be amenable to a charge of manslaughter — if with a dan- 
gerous weapon likely to kill or maim, due regard being 
had to the age and strength of cither party, he may be 
answerable for murder (o) ; for the using of a weapon from 
which death is likely to ensue imports a mischievous dis- 
position, and the law accordingly implies that a degi'ee of 
malice attended the act, which, if death result from it, will 
be murder (p). 

Further, it is obvious that a person '^may be culpable, 
either in the doing of an act rashly without knowing its 
nature or probable consequences, or in the careless and in- 
cautious manner of doing it. In the former predicament are 
all cases where a person unacquainted with the effect of a 
powerful haedicine or drug administers it to another ; or 
where a person rashly and improvidently presents a gun at 
another and draws the trigger, not supposing it to be loaded, 
when it is in truth loaded, and death results '' (5). And, as 
a general rule deducible from decided cases, it may be laid 


(n) R. v. Wally 28 St. Tr. 51. P. 202. 

( 0 ) Post. Disc. Horn., p. 262; per {^) Per NareSy J., R, v. WiffffSf 1 
ffoU, C. J.y R. V. Keitey 1 Ld. Kaym. Leach C. C. 378, n. 

144. See Reg. v. HopUyy 2 Post. & ( 5 ) Cr. L. Com., 7th Rep., p. 26. 
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own that where death is caused by negligence without 
lalice, the person guilty of such negligence will be indictable 
)r manslaughter (r). If, indeed, a workman employed in 
le repair of a building, throws stones or rubbish from the 
ouse-top, and thereby kills an individual passing under- 
eath, this act will, in the eye of the law, amount to murder, 
lanslaughter, or excusable homicide, according to the degree 
' precaution taken, and the necessity for taking it. If the 
3t were done, without any kind of warning, in a public 
reet, at a time when persons were usually passing, this 
ight be esteemed murder — if at a time when persons were 
3t likely to be passing, it would be manslaughter : if done 
L a retired spot where no persons were in the habit of 
issing, it would be homicide by misadventure (s). So, if a 
3rson, riding through a street slowly, and using reasonable 
bution to prevent mischief, rides over and kills a child which 
heedlessly crossing the road, the result is purely acciden- 
1 ; but if he had used such speed as under the circumstances 
as not unlikely to occasion accident, the want of caution 
ight render him amenable to a charge of manslaughter ; 
id were he to ride into the midst of a crowd at so furious a 
te as that loss of life was likely thence to ensue and did 
isue, he might, by his wilful endangering of life, be guilty 
’ the crime of murder (f). 

With reference also to negligent treatment by medical 
•actitioners, it has been observed (u), that if a medical or 
ly other man cause the death of another intentionally, 
lat, of course, will be murder ; but where a person, not in- 
nding to kill a man, by his gross negligence, unskilfulness. 


(r) Heg. v. Swindall, 2 Car. & K. 
0 ; Reg. v. Lowe^ 3 Car. & K. 123. 

(s) See Arch. Cr. PI., 16th ed., p. 
8, and the authorities there cited. 

(t) Cr. L. Com., 7th Rep., p. 26. 

{u) Per Maule^ J., Reg. v. White- 
idf 8 Car. & K. 202, 204. See R. 


V. Long^ 4 Car. & P. 423 ; R. v. Weh\ 
1 M. & Rob. 405 ; R, v. Spilling ^ 2 
M. & Rob. 107 ; R. v. Van Butchell, 
3 Car. & P. 629 ; Reg. v. Crick^ 1 
Post. & F. 519 ; Reg. v. Crook, Id. 
621. 


Homicide 
caused by 
neghgence 
of medical 
practitioner: 


3 N 2 
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— of trus- 
tees of 
road, &c. 


Homicide in 
resisting 


and ignorance, causes death, he is guilty of culpable homi- 
cide. If, therefore, an operation, which results in the death 
of the patient, be performed by one whether duly qualified 
or not to act as a surgeon, the questions for the jury will be, 
first, whether the deceased died from the effects of the ope- 
ration performed on him by the accused ; secondly, whether 
the treatment pursued by the prisoner towards the deceased 
was marked by negligence, unskilfulness, and ignorance. 

The general doctrine applicable in cases such as now 
under our notice seems well established, that “ what consti- 
tutes murder, being by design and of malice prepense, 
constitutes manslaughter when arising from culpable negli- 
gence ” {x) of the accused ; such negligence being personal, 
not merely that of his servants {y). 

But although the neglect of a personal duty, when death 
ensues as the consequence of such neglect, renders the guilty 
party liable to an indictment for manslaughter, this propo- 
sition holds true only where the neglect is personal, and the 
death was the immediate result of that personal neglect (z). 
Trustees appointed to repair roads, under a local Act, are not 
chargeable with manslaughter, if a person using one of such 
roads is accidentally killed, in consecjuence of the road being 
out of repair, through neglect of the trustees to contract for 
its due reparation (a). In all the cases,” remarks Erie, 
J. (6), in which a party has been indicted for manslaughter, 
in causing death by his omission to perform a particular duty, 
I think the neglect of duty was immediately connected with 
the death, as in the case of careless driving on a railway, or 
of not supplying an infant with food. The present case does 
not fall within this class.” 

Let us now turn, for a moment, to the consideration of 

{x) Per Lord Camplell, C. J., Reg. 310. 

V. Ev^hes, Dearsl. & B. 250. (z) Reg. v. Beimett, Bell C. C. 1. 

(y) R^. V. Bermett, Bell C. C. 1 ; (a) Reg. v. Pocock, 17 Q. B. 34. 

R. V. Huggim, 17 How. St. Tr. 298, (h) Id. 39. 
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another class of cases, viz., where homicide occurs in the officer of 

justice. 

course of resistance offered to the enforcement of public 
justice. Policy, or rather necessity, obviously requires that 
every minister of justice should be protected, not only in 
executing any express sentence of the law, but also in doing 
every act which the law obliges him to do in the administra- 
tion and advancement of justice. This principle, which is 
essential to the existence of the law as an imperative rule of 
conduct (c), extends also to the protection of all who either 
lawfully assist ministers of justice in executing their duties, 
or who, being mere private persons, legally execute such 
powers as the law casts upon them, for the advancement of 
justice and the prevention of wrong {d\ Hence, where 
persons having authority to arrest or imprison, and using the 
proper means for that purpose, are resisted in so doing, and 
the party making resistance is killed in the struggle, this 
homicide is justifiable. On the other hand, if the party 
having authority to arrest or imprison, using the proper 
means, happens to be killed, all who take a part in such resis- 
tance will be guilty of murder (c). 

Where a defendant in a civil suit, being apprehensive of 
an arrest, flies from the officer of justice, who, in pursuing, 
kills him, this homicide may amount to murder or man- 
slaughter, according to circumstances ; for if the officer in 
the heat of pursuit, and merely in order to ove^ake the 
defendant, should strike him with a stick, or other weapon 
not likely to kill, and death should thence result, this will, at 
most, be manslaughter, and may amount only to accidental 
homicide ; whereas, if a deadly weapon had been used, it 
would have been murder (/). The remark just made seems, 
indeed, to hold equally true whether the flight took place 
through fear of arrest in a purely civil proceeding, or on a 

(c) Ante, p. 855. Icalleijs case, 9 Rep. 61 b. See Reg* 

{d) See Or. L. Com., 4tb Rep., p. 21. v. Davis, 1 L. & C. C. C. • 

(c) Post. Disc. Horn., p. 270 ; Mac- (/) Post. Disc. Horn., p. 271. 
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warrant for a breach of the peace, or any other misdemeanor. 
Where, however, a felony having been committed, the felon 
flies from justice, it is the duty of every individual present 
to use his best endeavour to prevent his escape ; and if in 
the pursuit the party flying is killed, when he cannot be 
otherwise overtaken, this will be deemed justifiable homi- 
cide ; for the pursuit was not barely warrantable but re- 
quired by the law; it being, moreover, the duty of an 
offender quietly to yield himself up to public justice {g). 

It may readily be infeiTed, from what has been above said, 
that, on a charge of homicide in resisting an arrest, the guilt 
of the offender may depend entirely upon nice and difficult 
questions belonging to the civil branch of the law, such as 
the technical regularity of civil process, or the precise duty 
of a minister of justice in its execution Qi). In any case of 
the kind alluded to, three points will be found to deserve 
especial notice, viz., the legality of the deceased’s autho- 
rity (i), the legality of the manner in which he executed 
it ( j), and the defendant’s knowledge of that authority. If 
an officer of justice be killed in attempting to execute a writ 
or warrant invalid on the face of it (/c), or against a wrong 
person, or out of the district in which alone it could legally 
be executed, or if a private person interfere and act in a case 
where he has no authority by law to do so (Q, or if the 
defendaijt had no knowledge of the officer’s character or 
business (m), or of the intention with which a private person 
interferes, and the officer or private person be resisted and 


ig) Id. ibid. ; 1 Hale P, C., p. 481. 
See Reg» v. Dadson^ 2 Den. C. C. 35. 

(h) See Galliard, app., Laxtm, resp., 
2 B. & S. 3C3, 370. 

{i) R. V. Thompson, 1 Mood. C. C. 
80 ; R. y. Ford, Russ. & Ry. 829 j R. 
V. Cv/rran, 3 Car. & P. 397. 

{j) R. T. Cook, Cro. Car. 637. 

{h) See R. v. Hood, 1 Mood. C. C. 
281. 


(l) Reg, V. Phelps, Car. & M. 180 ; 
R. V. Curvan, 1 Mood. C. C. 132 ; R, 
V. Curran, 3 Car. & P. 397. See Reg. 
V. Price, 8 Car. & P. 282 ; Derecourt 
V. CorUshley, 6 E. & B. 188 ; ante, pp. 
712 et seq. 

(m) See R\ v. Woolmer, 1 Mood. C. 
C. 334 ; R. Y. Howarth, Id. 207 ; 
Post. Disc. Horn., p. 298. 
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killed, the killing will be manslaughter only {n). Though if 
malice prepense be evidenced — as if a man is taken into 
custody by a police officer without authority and out of 
revenge for the act shoots the officer — that is murder (o). 

In Reg. v. 8erva (p), a question somewhat analogous to Strva. 
the above was learnedly discussed, viz.j as to the legality of 
the capture by a British man-of-war of a vessel alleged 
to be a slaver, and the lawfulness or otherwise of homicide 
committed by her crew in attempting to regain possession 
of her after capture from the officer and men placed in 
charge of her by the Queen's ship. The accused, how- 
ever, in this case were eventually acquitted, on the gi*ound 
of a want of jurisdiction in our Courts to try the offence 
charged (q). 

Homicide, then, may be of various kinds and degrees ; it 
may he justifiable, as where a sheriff executes a criminal in 
strict conformity with his sentence ; or where, as above-men- 
tioned, an inferior officer of justice kills . a person who 
forcibly and illegally resists capture, or who attempts the 
rescue of a prisoner (r) ; or where the death of an individual 
attempting to commit some atrocious crime is caused by the 
individual whose person or property is threatened by his 
violence ; where, indeed, a felony is attempted on the person, 
as robbery or murder, the party assaulted may repel force by 
force (s). A woman, in defence of her chastity, may lawfully 
kill an assailant; and if an attempt be made to commit 
arson, or burglary, the owner of the dwelling-house, or any 
member of his family, or even a lodger, may, in preventing 

(n) Arch. Or. PI., 15th ed., p. 551 ; (q) See Reg. v. Lopez, Bearsl. & B. 

in the ensuing pages, (pp. 552-556) of 525 ; Reg, v. Sattler, Id. 539, and 

which standard Treatise, that pai:ti- cases there cited ; v. 

cular branch of the Law of Homicide Bell C. C. 72; Reg. v. Lesley, Id. 
above adverted to is fully considered. 220. 

(o) Per Cockburn, 0. J., Reg, y. (r) Ante, p. 917. 

Battler, DearsL & B. 541, («) gee Reg. v, HwiUUy, 3 Car. & K. 

{p) 1 Den. C. C. 104. 142. 
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Homicide- 
■whei e ex- 
cusable. 


the mischief contemplated, lawfully kill the assailant (f). A 
mere trespasser, however, on the land of another, although 
actuated by a felonious intention, could not legally be shot 
at (u). And if A., finding a trespasser upon his land, beats 
and thus chances to kill him, he is guilty of manslaughter ; 
or, if there be added to the above state of facts circumstances 
evidencing malice, of murder (sx). 

The authorities below cited will suffice to show, that, in 
some special cases involving circumstances of peculiar aggra- 
vation, homicide may, in the absence of malice, be reduced in 
degree from murder to manslaughter (y). 

Homicide may, also, be excusable ; as where it occurs by 
misadventure, i,e., where a man doing a lawful act without 
any intention of hurt, unfortunately kills another {z ) ; 
as if he were shooting at a mark in a place adapted for 
that pastime, and under circumstances which rendered it 
peiTnissible. 

So, homicide may by ignorantia facti be rendered excus- 
able ; as where a man, intending to kill a thief or house- 
breaker being in his house, by mistake kills one of his own 
family (a). And if a man receiving a drug from an apothe- 
cary or chemist, without any reason to suppose it to be other 
than a salutary medicine, were to administer it, being in 
truth deadly poison, his utter ignorance of the fact would 
excuse him (h). 

Again : there are cases in which a man may be excused, 
who, to protect himself, in the course of a sudden broil or 
quarrel, kills his assailant ; homicide when excusable under 
such circumstances being, however, with difficulty distinguish- 


(t) Fost. Disc. Horn., p. 274 ; R. v. 
Hunt, 1 Mood. C. C. 93 ; R. v. Levett, 
cited Cro. Car. 538. 

(u) R. V. Scully, 1 Car. & P. 319 ; 
Reg. V. Badeon, 2 Den. C. C. 36. See 
R. V. Meade, 1 Lew. C. C. 186. 

(x) Fost. Disc. Horn., p. 291. 


{y) Fost. Disc. Horn., p. 296 ; R. 
Y. Manning, T. Kaym. 212 ,* Reg. y. 
Fieher, 8 Car. & P. 182 ; Reg. y. Kelly, 
2 Car. & K. 814. 

(z) 4 Bla. Com., p. 182. 

(a) 4 Bla. Com., p. 27. 

{h) Cr. L. Com., 7tli Rep., p. 26. 
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able from manslaughter. He who in the case of a homicide 
by his hand, happening in the course of a mutual conflict 
wherein he was engaged, would excuse himself upon the 
ground of self-defence, “ must show that, before a mortal 
strike given, he had declined any further combat, and re- 
treated as far as he could with safety, and also that he killed 
his adversary through mere necessity, and to avoid immediate 
death.’’ Should the accused party fail in these particulars, 
he will incur the penalties of felonious homicide (c). A., 

of malice prepense, discharges a pistol at B., and then inins 
away. B. pursues him ; whereupon A. turns back, and in 
his own defence kills B. This is murder (cZ). C. being 
assaulted by D. returns the blow, and a fight ensues ; C., 
before a mortal wound given, declines any further conflict, 
and retreats as far as he can with safety, and then in his own 
defence kills D. This homicide is excusable, as being done 
in self-defence (e). 

The stat. 24 & 25 Viet. c. 100, s. 7, provides that no 
punishment or forfeiture shall be incurred by any person who 
shall kill another by misfortune, or in his own defence, or in 
any other manner without felony.” 

Lastly : in connection with the offence of felonious homi- 
cide, and more particularly in regard to the jurisdiction 
of the Court and to the functions of the jury on a trial for 
homicide, the following observations suggest themselves : — 

1. With respect to the jurisdiction of the Court, it is, by 
the 24 & 25 Viet. c. 100, s. 10, enacted, that where any per- 
son (/) being feloniously stricken, poisoned, or otherwise 
hurt upon the sea, or at any place out of England, shall die 
of such stroke, poisoning, or hurt in England, or being felo- 
niously stricken, poisoned, or otherwise hurt at any place in 


(c) Post. Disc. Horn., p. 277. (/) See Reg. v. Levm^ Dearsl. & B. 

(d) Keel. 129. 182 ; Reg. v. Azzopardi^ 1 Car. & K,. 

(c) Post. Disc. Horn., p. 277 ; Reg. 203. 

V. Nailor^ cited Id., p. 278. 


Jurisdiction 
where homi- 
cide occurs 
abroad. 
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Proof of tlie 
corpus de- 
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Death must 
have occur- 
red within 
a year and 
a day. 


On indict- 
ment for 
murder, 
jury may 
convict 
of man- 
slaughter. 


Accessory 
before the 
fact— how 
punishable. 


England, shall die thereof, upon the sea or abroad, the offence 
thus committed, whether amounting to murder or man- 
slaughter, shall be triable in England. 

2. It is a precautionary rule, recognised on trials for felo- 
nious homicide, that proof be required of the finding of *1116 
body of deceased ; for, Tutius semper est errare in acquie- 
tando qudm in puniendo — ex parte raise ricor dice qudm ex 
parte justitice (a). This rule, however, is not altogether in- 
flexible, as where the direct evidence brought before the jury 
is sufficiently strong to satisfy them that murder has really 
been committed (h). 

S. It is also a rule that no person shall be adjudged by 
any act whatever to have killed another, if that other does 
not die within a year and a day after the stroke received 
or cause of death administered (i), i.e., within a year ex- 
clusive of the day on which the mortal blow was given, 
or the cause of death, if poison were used, was admin- 
istered (k), 

4. Upon an indictment for murder, the accused party may 
be acquitted of the murder and yet found guilty of man- 
slaughter ( 1 ), the homicide being the main fact in issue, and 
the existence of malice prepense in the mind of the accused 
being a circumstance in aggi'avation only (m). On such 
an indictment the jury cannot, however, convict of an 
assault (n), 

5 . Further ; It is a principle in law, that he who pro- 
cureth a felony to bo done is a felon. If present, he is a 


(g) 2 Hale P. C., p. 290. 

(h) R. V. Hindmarshj 2 Leach C. 
C. 569. See Reg, v. Ilophins, 8 Car. 
& P. 591. 

(i) 1 Buss. Cr., 3rd ed., p. 505 ; 1 
Hawk. P. C., Book I., Chap. SI, s. 9. 

(/t) Cr. L. Com., 7th Bep., p. 27; 
Hawk. P. C., ubi sup. 

(/) A plea of autrefois acquit on an 
indictment for murder is good in answer 


to a charge of manslaughter and c cou- 
verso : 2 Hale P. C. 246 ; Foster Disc. 
Horn., p. 329 ; cited per Erie, J., Reg, 
V. Gaylor, Dears!. & B. 288, 293. 

(m) Co. Litt. 2S2, a. ; 1 Hale P. C., 
p. 449; 2 Id., p. 302. See per V. 
Williams, J., Reg. v. Bird, 2 Den. C. 
C. 116 ; and per Jervis, C. J., Reg, v. 
Reid, Id. 92, cited post. 

(n) 14 & 15 Viet. c. 100, s. 10. 
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principal ; if absent, an accessory before the fact ” (o). And 
by stat. 24 & 25 Viet. c. 94 , s. 1 (j9), it is enacted, that who- 
soever shall become an accessory before the fact to any 
felony, may be indicted, tried, convicted, and punished, in all 
respects as if he were a principal felon (j). 


Next in order to the offence of homicide, felonious or Assault, 
otherwise, may properly be noticed assaults against the per- 
son, which are usually classified under two heads, aggravated 
and common assaults. Belonerin^ to the former class of Aggi-avated 

^ ^ ^ _ assault. 

assaults are some — ex. gr., an assault with intent to rob — 
which will come under observation in the ensuing section ; 
but in this place I may remind the reader that amongst 
aggravated assaults which arc by express enactment consti- 
tuted felonies, are included the wounding any person, or the 
causing to any person, by any means whatsoever, any grievous 
bodily harm, with intend to commit murder (r) ; the shooting 
at or attempting to shoot at any person, with a like inteut, 
whether any bodily injury be effected or not (s) ; the un- 
lawfully and maliciously, by any means whatsoever, wounding 
or causing any grievous bodily harm to any person ; the • 
shooting or attempting to shoot at any person, with intent 


(o) Fost. Cr. L., p. 125. Such an 
accessory was the Earl of Somerset to 
the murder of Sir Thomas Overbury ; 
2 How. St. Tr. 965. 

(p) See Reg. v. Hughes, Bell C. C. 
242 ; Reg. v. Gaylor, Dearsl. & B, 
288 ; Reg. v. Fretwell, 1 L. & C. C. C. 
161. 

{q) As to the trial and conviction of 
accessoiies after the fact, see 24 & 25 
Viet. c. 94, s. 3. 

As to accessories to manslaughter, 
see per Erie, J., Reg. v. Gaylor, Dearsl. 
& B. 291 ; Greaves^ Cr. L. Acts, pp. 
23, 24. 

To a misdemeanor, there are no ac- 
cessories : see Reg. v. Clayton, 1 Car. 


& K, 128 ; Reg. v. Greenwood, 2 Den. 
C. C. 453. 

(r) 24 & 25 Viet. c. 100, s. 11. 

See Reg. v. Cruse, 8 Car. & P. 541 ; 
Reg. v. Jones, 9 Id. 258 (which illus- 
trates the rule stated ante, p. 865, that 
‘ every one must be taken to intend the 
necessary consequences of his own 
act’); Reg. v. Gray, Dearsl. & B. 303. 

(«) 24 & 25 Viet. c. 100, s. 14. See 
Reg. V. Williams, 1 Den. C. C. 39. 

Sect. 15 further enacts, that “who- 
soever shall by any means other tnan 
those specified in any of the preceding 
sections” of the Act “attempt to com- 
mit murder shall be guilty of felony.” 
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to maim, disfigure, or disable any person, or to do some 
other grievous bodily harm to any person, or with intent to 
resist or prevent the lawful apprehension or detainer of 
any person (t), , And if upon the trial of an indictment for 
any felony, except murder or manslaughter, which alleges 
that the defendant did wound any person, the jury shall be 
satisfied that the defendant is guilty of the cutting, stabbing, 
or wounding, but are not satisfied that the defendant is guilty 
of the felon j’- charged in such indictment, the jury may acquit 
of the felony, and convict of the unlawfully cutting, stabbing, 
or wounding {u), which, under the 24 & 25 Viet. c. 100, s. 20, 
is a misdemeanor. 

Again — whosoever shall assault any person with intent to 
commit felony ; or shall assault, resist, or wilfully obstruct 
any peace ofl&cer, in the due execution of his duty, or any 
person acting in aid of such officer ; or shall assault any 
person with intent to resist or prevent the lawful apprehen- 
sion or detainer of himself or of any other person for any 
offence, shall be guilty of a misdemeanor (oj). And generally 
if the accused be charged with an assault with intent to 
commit felony, and the evidence offered establish the assault, 
but fail in showing the intent, the defendant may, neverthe- 
less, be convicted of a common assault {y). 

With a view also to the better protection of persons under 
the care and control of others, as apprentices or servants, the 
stat. 24 & 25 Viet. c. 100, s. 26, provides a special punish- 
ment where the master or mistress of any such person shall 


(t) 24 & 25 Viet. c. 100, s. 18. See 
also s. 21, which applies to attempts to 
choke, suffocate, or strangle, &c. 

See Reg. v. Calvert, 3 Car. & K. 
201 ; Beg. v. Oriffiths, 8 Car. & P. 
248. 

(u) 14 & 15 Viet. c. 19, s. 5. 

(x) 24 & 25 Viet. e. 100, s. 88. 

(y) Areh. Cr. PI., 15th ed., p. 590. 


It is material to observe, that the 
7 Will. 4 & 1 Viet. c. 85, s. 11, which 
on the trial of any person for felony, 
where the crime charged includes cm 
assault, empowered the jury to acquit 
of the felony and find a verdict of 
guilty of an assault only, was repealed 
by the 14 & 16 Viet. c. 100, s. 10. 
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unlawfully and maliciously do or cause to be done any bodily 
harm to any such person, so that the life of such person shall 
be endangered, or the health of such person shall have been 
or shall be likely to be permanently injured. 

Thus much for aggravated assaults. Let us then, in the 
next place, consider the liability attaching to one who makes 
an assault or battery on another, unattended by any of the 
aggravating circumstances above specified. At a former 
page (0) has been stated the signification of either of the 
words just used in connection with purely civil proceedings : 
and, referring the reader to what has been there said upon 
the matter in question, it will here suffice merely to add 
that, according to our writers upon criminal law, an '^assault” 
is an attempt or offer, with force and violence, to do a cor- 
poral hurt to another, — as by striking at him either with or 
without a weapon, or presenting a gun at him if within 
range, or by pointing any other dangerous weapon at him 
whilst standing within reach of it, or by holding up one’s 
fist at a man, or by any such like act done in an angry 
threatening manner, under circumstances denoting an inten- 
tion, coupled with a present ability, of carrying the threat 
into execution (a) ; or by encouraging a dog to bite a man (h ) ; 
or by unlawful imprisonment (c) ; though words only can- 
not constitute an assault {d). A "‘battery” includes any 
injury, however slight, actually done to the person of another 
in an angiy, revengeful, rude, or insolent manner— even 
touching the person of another against his consent might 
constitute a battery (e). 


(z) Ante, p. 676. 

(a) Hawk. P. C., Book L, Chap. 
62, 8. 1; 1 East, P. C., p. 406 ; 
Osborn y. Veitch, 1 Post. & F. 317. 

ih) Rubs. Cr., 3rd ed., vol. 1, p. 
761. 

(c) Id., p. 753. 

(d) Hawk. P. C.f Book I., Chap. 62, 

B. 1. 


’(e) Id., B. 2 ; Coward v. Baddeley^ 
4 H. & N. 478, 481. 

The indictment for an assault and 
battery charges that the defendant “ in 
and upon one A. B. unlawfully did 
make an assault, and him, the said A. 
B., did then beat, wound, and ill-treat, 
&c.” 

Inasmuch as eveif battery includes 


Assault and 
battery. 
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In what an assault may consist will sufficiently appear from 
the above general remarks, coupled with what was said upon 
this subject at a former page (/). It may be well, however, 
further to observe, that although an assault cannot in law be 
committed on one who actually consents thereto (^), yet 
where non-resistance to an act is obtained by fraud, such act 
may constitute an assault Qi). There is an appreciable differ- 
ence between consent and submission or non-resistance 
induced by malpractice (i), or resulting from weakness of 
intellect (I') ; for although every consent involves a submis- 
sion, it by no means follows that a mere submission involves 
consent (Z). It seems clear, too, that the fact of consent 
will in general be immaterial where an actual battery, and 
breach of the peace, has been committed (m). 

Without attempting to specify the various matters available 
by way of defence to an indictment for an assault, of which 
indeed the more important have been already sufficiently in- 


an assault, if, on an indictment for an 
assault and battery, the assault is ill 
laid, the defendant may be convicted of 
the battery : Hawk. P. C., Book 1, 
Chap. 62, s. 1. 

(/) Ante, p. 676, where the cases 
are collected. 

See also M. v. Nichol, Kuss. & Ry. 
130 ; M. V. Rosinshi, 1 Moo. C. C. 
19. 

{g) Reg, v. Read, 1 Den, C. C. 377 ; 
Reg. V. Martin, 2 Moo, C. C. 123. 

{h) Reg. v. Case, 1 Den. C. C. 580 ; 
Reg, V. Saunders, 8 Car. & P. 265 ; 
Reg. V. Williams, Id. 286. See Reg. 
V. Clarke, Dearsl. 397 (following R. 
V. Jackson, Russ. & Ry. 487) ; Reg. v. 
Hanson, 2 Car. & K. 912 ; Reg. v. 
Stanton, 1 Car. & K. 415. 

(i) See Reg. v. Case, supra. 

{k) Reg. t. Fletcher, Bell, C. C. 63, 
and cases there cited. 

(1) Per Coleri^e, J., Reg. v. Day, 


9 Car. & ?. 724. See Reg. y. CampUn, 
1 Den. C. C. 89. 

(m) In 1 Den. C. C. 380, n., occur 
the following remarks, apposite to the 
above point, by the learned Reporter : 
— “An assault seems to be any sort of 
personal ill-usage, short of a battery, 
done to another against his consent. 
Therefore such act done with consent 
is no breach of the peace or crime. A 
battery is simply a beating, or some act 
which the law deems equivalent. It is 
not only a trespass, but a breach of the 
peace, and, though done with consent, is 
primfi, facie illegal. Therefore, the con- 
sent of each party in a prize fight does 
not legalise the battery, though it nega- 
tives the mere assault. In such a case 
the rule would seem to apply, that 
' license to beat me is void, because it 
is against the peace.’” See Matthew 
V. OUerton, Comb. 218. 
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dicated {n), I would add, that an actionable injury amounting 
to an assault, or even to a battery, is not necessarily indictable, 
ex, gr,y if it be purely accidental (o) ; and it is laid down as a 
general rule, that the same facts which would make a killing 
homicide by misadventure will afford a good defence upon an 
indictment for a battery (p). Although, moreover, a conviction 
on a criminal charge does not per se constitute any defence 
to a civil action founded on the transaction out of which such 
charge originated, yet the Court of Queen’s Bench has de- 
clined to pass sentence for an assault, whilst an action was 
pending for the same trespass (q). And it should be borne in 
mind, that by the stat. 24 & 25 Viet c. 100. s. 42 (r), justices 
of the peace are invested with a summary jurisdiction to hear 
and determine any charge of common assault and battery, 
and on conviction to punish the offender by imprisonment or 
by fine and, in default of payment thereof, by imprisonment. 
If, however, the justices, upon the hearing of any such charge 
upon the merits, where the complaint was preferred by or on 
the behalf of the party aggrieved shall deem the offence 
not to be proved, or shall find the assault or battery to have 
been justified, or so trifling as not to merit any punishment, 
and shall accordingly dismiss the complaint, they shall forth- 
with make out a certificate of the fact of such dismissal, and 
shall deliver such certificate to the party against whom the 
complaint was preferred (s), and such certificate, or payment 
of the fine, or endurance of the imprisonment awarded, will 
operate as a bar to any subsequent proceeding, civil or 
criminal, in respect of the same cause (t). But justices of 


(n) Ante, p. 677. And see, per 
Lord Abingevy C. B., Iteg. v. Meredithy 
8 Car. & P. 590, who says, that, “to 
support a charge of assault, you must 
show an assault which could not be 
justified if an action were brought for 
it, and leave and license pleaded.’^ 

(o) iZ. V, only Str. 190. See Un- 
derwood V. Hewiony Str. 696 ; Dicken- 


son V. Watsony T. Jones, 206. 

(p) Arch. Cr. PI., 15th ed., p. 668. 
{g) R. V. Mahon, 4 Ad. & E. 675. 
See Ex parte Anon.y Id. 676 (a). 

(r) See also s, 43. 

(«) 24 & 26 Viet. c. 100, s. 44. 

(t) 24 & 26 Viet. e. 100, s. 46 ; Reg, 
V. EVrmgtony 1 B. & S. 688. 
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the peace have no summary jurisdiction in the case of an 
assault or battery accompanied by an attempt to commit 
felony, or where from any other circumstance the assault in 
question appears to be a fit subject for prosecution by indict- 
ment, or where the title to land is brought in question, or in 
some other cases (u). 


The offence of libel against an individual (to which species 
of libel the following remarks will be restricted) observes a 
learned writer upon that department of our criminal law (x), 
consists in the act of publishing the defamatory matter set 
forth on the record in the sense attributed to it by the 
innuendos, with the intention alleged in the indictment — 
viz., to injure, vilify, and prejudice the prosecutor, and to 
deprive him of his good name, &c., and to bring him into 
public contempt (y) — maliciously, without any legal justifi- 
cation or excuse. 

Now, on examining the constituent ingredients in^this 
offence as above set forth, we shall observe that the £act of 
publishing the illegal matter, and of its being published in 
the particular sense assigned to it (z), the existence or non- 
existence of the circumstances relied upon as affording a 
legal justification or excuse for the alleged libel, and, gene- 
rally, the question whether the act of publication charged 
was done maliciously or wi'ongfully (a), are properly for the 


(u) 24 & 25 Viet. c. 100, s. 46. 

(a:) Starkie on Slander and Libel, 
2nd ed., vol. 2, p. 327. 

The definition of a libel is given ante, 
p. 734. 

(y) See the form of an indictment for 
libel. Arch. Cr. PI., 16th ed., p. 745. 

(z) The jury should ‘‘read the paper 
stated to be a libel as men of common 
understanding, and say whether, in 
their minds, it conveys the idea im- 
puted per BuUer, J., H. v. Watson, 


2 T. R. 206. 

(a) In a. V. Shipley, 4 Dougl. 177, 
Ashhurst, J., observes, that “every 
man (who is of sufficient understanding^ 
to be responsible for his actions) is sup- 
posed to be cognisant of the law, as it is 
the rule by which every subject of the 
kingdom is to be governed ; and, there- 
fore, it is his business to know it (ante, 
p. 864). If, therefore, a man pub- 
lishes that which the law says is trea- 
sonable, seditious, or rebellious, the 
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decision of the jury. Whereas, it will be for the Court to 
determine whether the facts proposed to be proved would> 
when proved, suffice in law to constitute a publication (6) 
and to support the innuendos ; it will be for the Court to 
say whether the matter charged as libellous is so in law — 
and whether the facts accompanying the publication amount 
to a legal justification or excuse for it (c). 

Before the passing of Mr. Fox's celebrated Libel Act in the 
year 1792, it was judicially laid down, that, although it was 
the province of the jury thus to determine the fact of pub- 
lication, and whether or not the libel meant that which it 
was alleged in the indictment to mean, it was exclusively the 
province of the Court to say whether such meaning were 
criminal or not ; and that, if the jury should disregard the 
opinion of the judge in respect to this point, they would 
violate their oaths and duty (d ) ; the practice, accordingly, on 
a criminal trial for libel, at the time alluded to, was this : — 
where no facts or circumstances appeared raising any justifi- 
cation or excuse for the alleged libel in point of law, and 
where consequently there was no real question of intention 
to be left to the jury, the Court directed them to find a 
verdict of guilty if they were satisfied as to the fact of pub- 
lication, and the truth of the innuendos set forth in the 
indictment ; although, if the alleged libel were in point of 
law no libel, the defendant might have arrested the judgment 
by reason of the defect, which would in that case be apparent 


allegmg in the indictment or informa- 
tion that the party did it with a libel- 
lous or seditious intent, is a mere matter 
of legal inference from the fact of pub- 
lication, and not the object of proof 
either on the one side or the other.” 
“But, where the fact of publication is 
ambiguous (as where it may be a doubt 
whether the party pulled the paper out 
of his pocket by accident or on purpose, 
or whether he gave one paper instead 


of another, or any such supposable 
case), there the maxim holds, that 
Actus non facit reum nisi mens sit rea.” 
See R, V. WatsoTi^ 2 B. & 0. 257. 

^ (6) Ante, p. 745. 

. (c) Stark, on Slauder and Libel, 2nd 
ed., vol. 2, pp, 827’331. See Oregory 
V. Reg., 12 Q. B. 967. 

{d) See Hall. Const. Hist Eng., 8th 
ed., vol. 3, p. 169. 
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on the tecord (e). Strong opinions being entertained, how- 
ever, adverse to this mode of procedure by many, appre- 
hensive that the liberties of the subject might be thus 
threatened, the statute above referred to (32 Geo. 3, c. 60) 
was passed (/), enacting by its first section, — which was 
declaratory of the law and* designed to put prosecutions for 
libel on the same footing as other criminal cases (gr), — that on 
every trial of an indictment Qi) for a libel, the defendant 
having pleaded not guilty, the jury sworn to try the issue 
thus raised may give a general verdict of guilty or not guilty 
upon the whole matter put in issue upon such indictment, 
and shall not be required or directed by the presiding judge 
to find the defendant guilty merely on proof of the publi- 
cation by him of the paper charged to be a libel, and of the 
sense ascribed to the same in such indictment. The 2nd 
section of the Act, however, provides that on every such trial 
the judge shall, according to his discretion, give his opinion 
and directions to the jury on the matter in issue, between 
the Crown and the defendant, in like manner as in other 
criminal cases, the jury (under sect. 3), being also entitled 
in their discretion to return a special verdict, and the de- 
fendant, after an adverse verdict, being entitled (sect. 4) to 
move in arrest of judgment as he might have done before 
the Act. 

The effect of the statute above abstracted seems to have 
been simply to restore in criminal trials for libel the ordinary 
course and practice of the common law {i). Long, indeed, 
before Mr. Fox's Libel Act, and from its date down to the 
passing of the recent very salutaiy enactment, 6 & 7 Viet. 


(e) Stark, on Slander and Libel, 2nd 
cd., vol. 2, p. 334. See, per Lord 
Mamjield, 0. J., R> v. Woodfall, 5 
Barr. 2666 ; R. v. JVitlLers, 8 T. R. 
428 ; R. V. Dean of St. Asaph, Id., n. 
(a) ; R. V. Shipley t 4 DougL 73; 21 
How. St. Tr. 847. 


(/) See 22 How. St. Tr. 294. 

(g) Per Parke, B., Parmiter v. 
Covpland, 6 M. & W. 108. 

{h) The statute applies also to the 
trial of an information for libel. 

(i) Stark, on Slander and Libel, 2nd 
ed., voL 2, p. 332. 
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c. 96, the truth of the charges contained in a libel afforded 
no ground of defence to an indictment or criminal infor- 
mation for publishing it Qc), The truth of such charges could 
not ” then be given in evidence under a plea of not guilty, 
and no special justification on the ground of tmth could be 
pleaded. It was even said, that ' the greater the truth the 
greater the libel.’ The legislature,” however, thinking that 
such a maxim misapplied brought discredit on the adminis- 
tration of justice, and that under certain guards and modi- 
fications the truth of the charges might advantageously be 
inquired into, and might be permitted to constitute a com- 
plete defence,” passed the statute last referred to (T ) ; by 
the 6th section whereof the defendant may now, in answer 
to an indictment for libel, allege the tnith of the matters 
charged therein in the manner required in pleading a justi- 
fication to an action for defamation, and may further allege 
that it was for the public benefit that the said matters 
charged should be published, and the particular fact or facts 
by reason whereof it was so. If a plea of the kind just 
specified be pleaded, the defendant will be entitled to give 
evidence of the truth of the matters charged as libellous, 
by way of defence to the indictment ; and the truth of the 
matters charged may ” then be inquired into but shall not 
amount to a defence, unless it was for the public benefit that 
the said matters charged should be published.” Issue being 
taken on this plea, and the defendant being convicted, it is 
competent to the Court in pronouncing sentence to consider 
whether the guilt of the defendant is aggravated or mitigated 
by the plea pleaded, and by the evidence given to prove or 
disprove the same. 

It is clear, that, if to a plea of justification the prosecutor 
replies that the defendant wrongfully published the libel 
charged in the indictment without the cause alleged, and 

{h) See Hall. Const. Hist. Eng., Sth (Z) Judgm., Reg, v. Newman^ 1 E. 
ed., vol. 3, p, 169, n. & B. 573 ; -S. C., Dearsl. 85. 

3 o 2 



932 


OFFENCES 


issue is joined upon this replication, the prosecutor will be 
entitled to a verdict, unless the defendant establishes the 
truth of all the material allegations in the plea, the only- 
function allotted to the jury in the case supposed being to 
say whether the whole plea is proved or not. If they find 
that it is proved, the defendant is acquitted. If they think 
that it is not, they are to declare that the defendant wrong- 
fully published the libel without the cause alleged, and he is 
convicted. The jury are then functi ojfficio (m), and nothing 
will remain save for the Court to pass sentence on the de- 
fendant. In doing so, however, the just measure of punish- 
ment to be awarded may materially depend upon the bona 
fides or otherwise of the unsuccessful plea of justification, 
and on the nature and weight of the evidence given under 
it (m). 

A comparison of the 4tb and 5th sections of Lord Camp- 
bell’s Libel Act will further show that the punishment 
assigned by the legislature to the publisher of a defamatory 
libel varies according as he did or did not know it to be false. 
And under section 7 of the same statute, when evidence has 
been given establishing a presumptive case of publication 
against the defendant by the act of any other person by his 
authority, it is competent to him to prove that the publica- 
tion in question was made without his authority, consent, or 
knowledge, and that the said publication did not arise from 
want of due care or caution on his part. Also, by section 8, 
the defendant, if acquitted on a prosecution, at suit of a 
private prosecutor, for a defamatory libel, will be entitled 
to recover from him bis costs, whereas if the defendant 
fails upon a special plea of justification, he will have to 
pay the costs sustained by the prosecutor by reason of 
such plea. 

Besides the procedure by indictment for a libel on an 


(m) Judgm., Reg, v. Newman^ 1 E. & B. 573-4 ; S. (7., Dearel. 85. 
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individual, a criminal information {n) will in some cases be 
granted by the Court of Queen’s Bench, ex. gr., where the 
libel conveys imputations of a serious nature, and is declared 
by affidavit to be false (o). The applicant for such criminal 
information, however, whether it be granted or refused, is 
understood to waive his right of afterwards bringing an 
action for the libel in question, unless the Court, on hearing 
the whole matter, shall otherwise direct (p). 

Further, it remains to add that not merely will the actual 
publisher of a libel be amenable to our criminal law ; so will 
he be who shall threaten to publish any libel upon any other 
person, or shall directly or indirectly threaten to print or 
publish, or propose to abstain from printing or publishing, or 
offer to prevent the printing or publishing of any matter or 
thing touching any other person with intent to extort any 
money, or security for money, or any valuable thing from 
such or any other person, or with intent to induce any 
person to confer or procure for any person any appointment 
or office of profit or tiust ” (g). 

Such is the state of our criminal law at the present day 
in regard to offences against the reputation of individuals, 
amended as it has been with a threefold view — for the better 
protection of private character — ^for more effectually securing 
the liberty of the press — and for the prevention of abuses in 
exercising such liberty (r). 


(w) As to whicli, see ante, Bk. I., 
Chap. 5. 

(o) See Ueg. v. Newman^ 1 E. &B. 
268; S. C., Dearsl. 85; Ex parte 
Duke of Marlborough, 5 Q. B. 955 ; 
Eeg. V. Gregory^ 8 Ad. & E. 907 ; Ex 
parte Chapman, 4 Ad. & E. 773. As 
showing under what circumstances 


words spoken are indictable, see per 
ffoU, C. J., Reg. v. Langley, 6 Mod. 
124, and in R. v. Bear, 2 Salk. 417. 
{p) Cole on Crim. Inform., p. 19. 

(q) 6 & 7 Viet. c. 96, s. 8. 

(r) See the preamble to 6 & 7 Viet, 
c. 96. 
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Sect. II. — Offences against Property, 

The brief inquiry respecting some of the ordinary Offences 
against Property, and the attempt to distinguish between 
them, which wiU here be made, may conveniently commence 
Simple lar- with an analysis of the crime of Simple Larceny — t.c., 
larceny at common law, or, as Blackstone {s) describes it, 
''plain theft, imaccompanied with any other atrocious cir- 
cumstance.” 

Simple larceny may be defined to be ' the wrongful taking 
and carrying away of the personal property of another, with 
a felonious intent to convert it to the taker s own use, with- 
out the consent of the owner ’ (t). This offence is specially 
characterised by one ingredient, viz,y " a wrongful removal 
(taking and carrying away) of the property of another, 
whether it be effected without consent or by consent 
obtained by intimidation or fraud, so as the owner consent 
not in the latter case to part with his entire right of pro- 
perty, but with the temporary possession only ” {u). And, 
accordingly, the indictment for larceny charges that the 
accused did " feloniously steal, take, and carry away ” goods 
and chattels, therein specified, of C. D. (x). 

Of what It maybe advisable at once to notice that of certain things 
ce^^a^ot larceny cannot by our common law be committed. For, — 1. 
ted at com- Qur common law holds exempt from being the subject of 
Things at- larccny whatever is attached to or savours of the realty iff), 

(«) 4 Com. p. 229, Callage^ Russ. & Ry. 292. 

{t) See the opinion of the judges in (u) Cr. L. Com., 4th Rep., p. 50. 
Hammon* 8 case^ 2 Leach, C. C., 1089; {x) Sir M. Haleys caution as to proof 

Judgm., Reg. v. Thurhom^ 1 Den. C. C. of the corpus delicti in cases of murder 
888. It is not correct to add to the (ante, p. 922) does not apply in regard 
above definition, that * the taking was to larceny : Reg, v. Bv/rton^ Dearsl. 
lucri causdy^ see Reg. v. Jones^ 2 Car. 282. See Reg. v. Samwaysy Dearsl, 
& K. 236 ; Reg, v. Prwetty 1 Den. C. 871. 

0. 193 (in connection with which see (y) See Reg, v. JmeSy Dearsl. & B. 
26 & 27 Viet. c. 103, s. 1) ; R. v. 555 ; Reg. v. RkCy Bell C. C. 87, 
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For this rule various subtle reasons have been assigned ; but 
whether it originated in the notion that the severed portion 
of the realty, though removable and actually removed, was, 
in legal construction, still adhering to the freehold, and 
therefore incapable of removal; or that the wrong-doer 
acquired some sort of property in the severed chattel ; or 
that it never was a chattel in the possession of the owner of 
the realty (z) ; the reason is alike unsatisfactory to modern 
intelligence. However, the taking of chattels real, or any- 
thing savouring of the land, as a box of title-deeds, or 
charters that concern it, is at common law no larceny (a). 
Nor can larceny be committed at common law of standing 
com (6), nor of fruit from a tree which is growing, "" because, 
from its adherence to the freehold, it is not larceny to steal 
the tree itself ” (c), 

2. It is a rule of our common law, which has necessitated 
the interference of the legislature (cZ), that larceny cannot be 
committed of a chose in action, as a bond, bill of exchange, 
&c. (e), which is but evidence of a right, and stealing the 
evidence of a man’s right does not interfere with the right 
itself (/). This rule does not, however, extend to ‘‘docu- 
ments of title importing property in possession of the 
party” (gr). 

In conformity with the peculiar doctrine above stated, an 
indictment will not lie for stealing a stamped agi’eement, 
though, if unstamped, a distinction must be noticed between 


where the indictment was under the 
repealed stat. 7 & 8 Geo. 4, c. 29 (s. 
44). 

(s) Or. L. Com., IstBep., p. 15. 

(a) 1 Hale P. C,, pp. 509, 510 ; per 
AldersoUy B., Reg. y, Watts^ Dearsl. 
334. See 24 & 25 Viet. c. 96, s. 28. 
(5) 1 Hale P. C., p. 510. 

(c) R, V. Martin, 1 Leach C, C. 
171. See 24 & 25 Viet. c. 96, ss. 32 
et seq. 


(d) See, for instance, the 24 & 25 
Viet. c. 96, 8. 27. 

(c) 8 Rep. 33 b; R, v. Mead, 4 Car. 
& P. 535 ; Reg, v. Powell, 2 Den. C. 0. 
403. 

(/) Per Lord Campbell, C. J., Reg, 
V. Watts, Dearsl. 332 ; per Alder son, 
B., Id. 334. 

{g) Reg, v. Morrison, Bell C. C. 
158, 166-7, and cases there cited. 


tached to or 
savouring of 
the realty. 


Choses in 
action. 
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Animals 
feree na- 
turae. 


an instrument whicli without a stamp is wholly void, and 
one which may at any moment be rendered available by 
having a stamp impressed upon it. In the former case, the 
paper upon which the agreement was written might be the 
subject of larceny (h ) ; in the latter case it could not be so, 
for it would be evidence of a chose in action (i), and a 
higher character having been given to it, its character as a 
piece of paper would be thereby absorbed (k). 

■ 3. A corpse is not the subject of property (1). And of 
animals ferce naturce, unreclaimed and unconfined, nay even 
of some domesticated animals, ex, gr., dogs, which are in 
their nature unfit for human food (m), larceny cannot, unless 
by virtue of some express provision of the statute law (n), be 
committed. 

In modification of the above-mentioned doctrines of our 
common law, various enactments have from time to time been 
passed, containing important provisions with regard to the 
felonious removal of various things annexed to the freehold ; 
with regard to instruments coming within the class of choses 
in action ; with regard also to various animals, of which 
larceny could not, without the interposition of the legislature, 
have been committed (o). 

Let us now consider seriatim the various ingredients in, 
and points of practical importance connected with, the crime 
of larceny. 


(h) See per Beards! ey^ J., The Peo- 
ple V. Loomis^ 4 Denio (U. S.) R. 381 ; 
Reg. V. Morrisy 9 Car. & P. 349 ; Reg. 
T. Perryy 1 Den. C. C. 69 ; R. v. Mead, 
4 Car. & P. 535 ; R. v. Walker, 1 
Mood. C. C. 155. 

(i) Reg. r. Watts, Dearsl. 326, 332. 
(h) Per Coleridge, J., Dearsl. 334; 

Jadgm., Reg. v. Morrison, Bell C. C. 
164, citing.^, v. Westheer, Str. 1135; 
see Reg. v. Godfrey, Dearsl. & B. 426, 
429. 

{1) 4 Bla. Com., p. 236. 


(m) Reg. v. Rohinson, Bell C. C. 
34 ; R. V. Spearing, Russ. & Ry. 250; 
R. V. Brooks, 4 Car. & P. 131 ; Reg. 
V. Cheafor, 2 Den. C. C. 361 ; Reg. v. 
Howell, Id. 363 n. ; Hannam v. Mock- 
ett, 2 B. & C. 934, 944. 

(n) See, for instance, in the case of 
dog'Stealing, the 24 & 25 Yict. o. 96, 
B. 18. £t vide, 8. 21. 

(o) The statuteB here alladed to are 
collected in Arch. Cr. PI., 15th ed., 
pp. 297, 812, 814. 
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To constitute this offence, the chattel feloniously taken 
must have been the property, absolute or special (p), of its 
alleged ovuier. And cases do sometimes occur in which a 
doubt may exist as to the party in whom the ownership of 
or property in a chattel was, at the time of its assumed 
wrongful conversion, really vested. In Reg. v. Smith (g^), the 
following facts appeared in evidence : the prisoner, professing 
to be about to pay the prosecutor some money due to him, 
produced a receipt stamp, which the latter filled up for the 
amount mentioned by the prisoner, who then, without paying 
the money due, went away with the receipt, intending to 
defraud the prosecutor ; upon these facts it was held, that the 
prisoner could not be found guilty of stealing the receipt 
stamp from the prosecutor, because it had never been in his 
possession independently of the prisoner, nor was it ever 
intended that the receipt should be the property of the pro- 
secutor. 

I may next observe that, at common law, in order to 
•constitute a ' taking ’ within the meaning assignable to 
that word in the definition of simple larceny, the chattel 
' alleged to have been taken must have been in the posses- 
sion, actual or constructive, of him in whom the property 
is laid. 

Reeds case (r) shows very clearly what is meant by a ‘ con- 
structive ’ possession sufficient to support an indictment for 
larceny. There, the prisoner (Reed) had been sent by his 
master, with a cart belonging to the latter, to fetch coals from 
the wharf of a company with whom he dealt for that article. 


(p) See, for instance, Reg. v. Rowe^ 
Bell C. C. 93. If property be stolen 
out of the possession of a bailee, it 
may be described in the indictment as 
the property either of the bailor or of 
the bailee : 2 Hale P. C., p, 181. See 
Reg. V. Vincentf 2 Den. C. C. 464 ; 
Reg. V. Qrte/n>y Dearsl. & B. 118. 


(q) 2 Den. C. C. 449 (with which 
compare Reg. v. Rodway, 9 Car. & P. 
784). See also Reg. v. Johnson^ 2 
Den. C. C. 310; Reg. v. Frampton^ 2 
Car. & K. 47. 

(r) Dearsl. 168, 257 ; Reg. v, iTay, 
Dearsl. & B. 281. 


Property 
in chattel 
stolen— 
how laid. 


Possession 
actual or 
construc- 
tive. 
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On his way home with the coals the prisoner, without autho- 
rity for so doing, disposed of a quantity of them to a third 
person, and the question was whether he could be convicted 
of larceny for so doing. It was held that he might be thus 
convicted. There can be no doubt, remarked Lord (7amp- 
hell, C. J., that, to support an indictment for larceny in such 
a case, the goods alleged to have been stolen must have been 
in the actual or constructive possession of the master ; and 
‘‘if the master had not otherwise the possession of them 
than by the bare receipt of his servant upon the delivery of 
another for the masters use, although as against third 
persons this is in law a receipt of the goods by the master, 
yet in respect of the servant himself this will not support a 
charge of larceny, because, as to him, there was no tortious 
taking in the first instance, and consequently no trespass {a). 
Therefore, if there had been here a quantity of coals de- 
livered to the prisoner for the prosecutor, and the prisoner, 
having remained in the personal possession of them . . . 
without anything having been done to determine his original 
exclusive possession, had converted them animo farandi (^), 
he would have been guilty of embezzlement (u), and not of 
larceny. But if the servant has done anything which deter- 
mines his original exclusive possession of the goods, so that 
the master thereby comes constructively into possession, and 
the servant afterwards converts them animo farandi, he is 
guilty of larceny, and not merely of a breach of trust at 
common law or of embezzlement under the statute ’’ (x). 
The reason being that in this latter case there is a tortious 
and felonious ‘taking^ within the meaning of that word as 
used in the definition of larceny. The constructive posses- 
sion of the coals by the prosecutor, in the case above cited, 

(s) As to applying the test here ad- (t) As to which, see post, p. 941. 

yerted to, see post, p. 939. A bailee {u) Post, p. 958. 

may, now, be convicted of larceny, {x) See y. Wright, Dearsl. & 

post, p. 941. B. 431 ; Reg» v. Qrten, Dearsl. 823. 
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had commenced at the moment when they were placed in hia 
cart, so that there was a subsequent taking of the coals by 
the prisoner — whose intention was beyond all question 
felonious. 

Keferable also to the principle just stated is the rule laid 
down by Sir M. Hale {y), that a wife cannot commit felony 
of the goods of the husband, because husband and wife are 
one person in law ( 0 ) ; a rule, however, which is subject to 
this qualification, that if a wife commit adultery and then 
deliver the goods of her husband to the adulterer, she is held 
to have thus detennined her quality of wife, and is no longer 
looked upon as having any property in the goods, so that the 
adulterer, who is her accomplice in taking the husband's 
goods, may be convicted of larceny (a). So if the wife and a 
stranger taking the husband's property go away together for 
the purpose of having adulterous intercourse, and afterwards 
effect their guilty purpose, the adulterer may be convicted of 
larceny (6). But if a stranger merely assist the wife in 
taking her husband’s goods he could not be convicted of such 
crime (c). 

Again, at common law, there would not bo a ‘ taking ' suf- 
ficient to constitute larceny where the property alleged to 
have been stolen came into the hands of the prisoner right- 
fully in the first instance, and without an animus furandi, 
although it were afterwards wrongfully appropriated by 
him(c?). For the rule was — furtum non est ubi initium 
habet detentionis per dominum rei(e). If A. lend B. a 


Wh''re pro- 
perty al- 
leged to 
have been 
atolen came 
rightfully 
into pos- 
session of 
accused. 


(y) 1 P. C. p. 513. See JHey. v. 
Brooks^ Dearsl. 184. 

(z) 3rd Inst. 110. 

(а) Reg, v. Featherstone, Dearsl. 
369 ; with which compare Reg, r. 
Fitchf Dearsl. & B. 187 ,* Reg, v, 
Thompson^ 1 Den. C. C. 549. 

(б) Reg. t. Berry^ Bell C. 0. 95. 

(c) Reg, V. Avery, Bell C. C. 150. 
{d) Reg, t. Thriatle, 1 Den. C. C. 


502, 504. See also Reg, v. Gardner, 
1 L. & C. C. C. 243 (where the facts 
adduced in eyidence on a charge of 
larceny failed to show a felonious 
taking) ; with which compare Reg, v. 
Boynton, Id. 247. 

(c) 3rd Inst. 107. As illustrating 
the rule above cited, see Reg, v. Tho- 
mas, 9 Car. & P. 741 ; Reg, v. Good- 
body, 8 Car. & P. 665 ; R^f, v. Eva/ns, 



horse for a particular journey, and B., having received the 
horse bond Jide, afterwards rode away with it, he would not 
at common law be guilty of larceny (/) ; though, if the 
owner of a horse delivered him to a servant or agent with 
orders that the latter should take the horse to a distant 
place and there leave him, the possession would be deemed 
constructively to remain in the owner, and the agent would 
be guilty of theft in selling the horse, whilst in charge of it, 
contrary to his orders (g). And where the chattel in question 
was originally received by the accused animo furandi (^), 
or where a constructive possession of the goods confided 
to the prisoner’s custody remained, at the time of the 
conversion, in their owner (i), the rule above stated did 
not apply. 

If, however, goods were sold upon credit and delivered, no 
subsequent dealing with them by the vendee could amount 
to larceny (k)] and if A delivered to B. a watch to be regu- 
lated or repaired (Z), or a horse to be agisted (m), and B. 
sold it, this was not larceny, because the watch in the one 
case, and the horse in the other, was delivered voluntarily, 
and not taken animo furandi (ri). 

It was further laid down that “ all felony includes trespass,’ ' 
and that, if the party accused of stealing be guilty of no 
trespass in taking the goods, he cannot be guilty of felony in 

Car. & M. 632 ; i2. v. Jaclcson^ 1 Mood. 606. 

C. C. 119 ; Reg, v. Adamsj 1 Den. {h) See Reg. v. Cohen^ 2 Den. C. C. 
C. C. 38. 249 (where the goods were parted with 

(/) 1 Hale P. C., p. 504 ; Hawk. P. on the express understanding that they 

C., Bk. I., Chap. 19, s. 2; R. v. were to be paid for at the time, and 

RanhSf Buss. & By. 441 ; R. v. Pear, were taken by the prisoner animo fu^ 

1 Leach G. G. 212. . randi) ; R, v. Campbell, I Mood, G. G, 

(g) Or. L. Com., 4th Bep , pp. 54-5; 179. 

3rd Inst. 107, 108. {1) Reg. v. Thristle, 1 Den. C. C. 

(h) R, V. Stock, 1 Mood. C. C. 87. 502 ; R, v. Levy, 4 Car. & P. 241. 

(i) Reg, V. Harvey, 9 Car. & P. (m) R, t. Smith, 1 Mood. C. C. 473. 

353 ; Reg. v. Johnson, Dearsl. 310. (n) See also Reg. v. Pratt, Dearsl. 

As to R. V. M^Namee, 1 Mood. C. C. 360. 

368, see Reg. t. Hey, 1 Den. C. C. 



carrying them away ” (o) ; and that ‘‘ to support an indictment 
for larceny the prosecutor must have ^uch possession as would 
entitle him to bring trespass ” (jp). Hence, if goods were Bailment, 
bailed and the bailee converted or disposed of them ammo 
fumndiy this act would not have been, at common law, 
punishable as larceny — because, being lawfully in possession 
of the chattel, the taking it would not have constituted 
either a trespass or a felony, though the case would have 
been different if the bailee had broken bulk,” i.e., broken 
open a bale of goods entiusted to him, because by so doing 
the nature of the chattel would have become changed — the 
bailment would have been determined, and the property and 
possessory title would have reverted to the bailor (q). 

Now, however, it is enacted by the stat. 24 & 25 Viet, 
c. 96, s. 3, that whosoever being a bailee of any chattel, 
money or valuable security, shall fraudulently take or con- 
vert the same to his own use, or the use of any person 
other than the owner thereof, although he shall not break 
bulk or otherwise determine the bailment, shall be guilty of 
larceny, and may be convicted thereof upon an indictment 
for larceny ” This enactment leaves the offence of larceny 
as it was at common law, save only as affected by its express 
words (r). 

In practice, a difficulty is sometimes experienced in deter- 
mining whether goods alleged to have been stolen were not in 
fact obtained in pursuance of a contract between the prisoner 
and the prosecutor, — here care is necessary in scrutinising the 

(o) Hawk. P. C., Book I., Chap. 19, Reg. y. Poysevy 2 Den. C. C. 233 ; R» 

8. 1. See Reg. v, Wynn, 1 Den. C. C. v. Howell, 8 Car. & P. 825 ; Reg. v. 

365, 367. Jenkins, 9 Id. 88 ; Reg, v. Stear, 1 

(p) Per Parke, B,, Reg. v. Stear, 1 Den. C. C. 349. 

Den. C. C. 355 ; Reg, v. Smith, 2 (r) See Reg. v. Trehilcock, Dearsl. & 

Den. C. 0. 449. B. 453, 456 ; Reg. v. Loose, Bell C. C. 

(g) Year Book, 1 3 Edw. 4, fol. 9 b ; 259 ; R^g. v, Robson, 1 L. & C. C. C. 

Judgm., Fenn v. Bittleston, 7 Exch. 93; Reg, v. Bunhall, 33 L, J., M. C., 

159, 160; Cr. L. Com., 4th Rep., pp. 75. 

54, 55; Reg. v. Cornish, Dearsl. 425; 
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facts adduced in evidence, and in ascertaining whether the 
alleged or colorable contract were not a mere pretence, trick, 
and fraud upon the prosecutor, part of a scheme for felon- 
iously getting possession of his property, so as to render 
the intention which actuated the prisoner in doing so 
felonious (s). 

The taking Further, in order to constitute larceny at common law, the 

must have 

been awM/io ^ taking ’ must havc been animo furandi, and with intent to 

furuTidi. o . 

deprive the owner wholly of his property in the thing taken ; 
and it will of course be for the jury in any particular case to 
determine whether the facts adduced in evidence really prove 
such an intent. Thus, in Reg, v. Holloway {t) the prisoner, a 
workman, employed in a tan-yard to dress leather, was in- 
dicted for stealing certain skins of that material, which it 
appeared from the finding of the juiy that he took, “not with 
intent to sell or dispose of,'’ but with a view to charging for 
them as if they had been dressed by himself, and so obtaining 
payment for them from his master, — upon this finding of the 
jury the Court held that the prisoner could not be convicted 
of larceny, because there had been no intent on his part to 
deprive the owner wholly of his property in the leather. “ If,” 
says Alderson, B., in the above case, “ a servant takes a horse 
out of his master's stable and turns it out into the road, with 
intent to get a reward the next day by bringing it back to 
his master, would that be larceny ? ” a question which might 
safely be answered in the negative, upon the simple ground 
that the facts here supposed would not evidence a felonious 


(«) Reg. V. Bramley^ 1 L. & C. C. C, 
21 ; Reg. v. Thompson, Id. 225 ; Reg. 
V. Morgan, Dearsl. 395 ; R. v. Patch, 
1 Leach C. C. 238 ; R. v. Moore, Id. 
314 ; Reg. v. Wilson, 8 Car. & P. Ill ; 
Reg, T. Robins, Id. 418 ; Reg. v. 
Brown, Id. 616 ; Semple's case, 2 
Leach C. C. 420. 

{t) 1 Den. C. C. 370, followed in 
Reg. V. Poole, Dearsl. & B. 345, and 


distinguished in Reg. v. Trehilcoch, Id. 
453 ; 3rd Inst. 107. See R. v. Phil- 
lips, cited 2 East P. C., pp. 662, 663 ; 
R. V. Holloway, 5 Car. & P. 524 ; 
Reg. V. Privett, 1 Den. C. C. 193 
(citing R. V. Morfitt, Russ. & Ry. 307; 
R. y. Cabbage, Id. 292) ; Reg. v. 
Grancell, 9 Car. & P. 365; Reg. v. 
Handley, Car. & M. 547 ; Reg. v. 
Richards, 1 Car. k K. 532. 
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intent, i,e., an intent to deprive the owner wholly of his pro- 
perty in the thing taken (u). A person may, however, he 
guilty of larceny who takes the property of another and after- 
wards sells it to him again — provided the thief took it with 
the intention that it never should revert to the owner as his 
own property except by sale ; if, for instance, A. takes a horse 
from B., wrongfully disguises it, and then sells it back to him 
again, this would be larceny. In cases of this sort {x), which 
are distinguishable from Reg. v. Holloway above cited, there 
is a clear intention to deprive the owner of his property in 
the thing taken, evidenced by a positive assertion of title at 
the time of resale. 

A felonious intent could not, however, be inferred from a 
taking of property in mere thoughtlessness — ^by way of joke — 
or with a mischievous design other than that of depriving the 
owner of it. And where an assertion of property and owner- 
ship is meant by the taking, all semblance of a criminal intent 
manifestly disappears. 

Where goods of a third person, having been lost, are appro- Appmpria- 
priated by the finder to his own use, such appropriation under 
certain circumstances wdll, whereas in others it will not — 
amount to larceny. It will be larceny if the finder takes the 
goods with the intention of wholly applying them to his own 
use — at the same time '' reasonably believing that the owner 
can be found ; this is the rule laid down in Reg. v. Thur^- 
horn (y)j where the Court observe, that, although in applying 
it questions of some nicety may arise, yet it will generally be 
ascertained whether the accused had reasonable belief that 
the owner could not be found, by evidence of his previous ac- 
quaintance with the ownership of the paiiiicular chattel — the 


(tt) See Reg. v. TorJcy 1 Den. C. C. 
35; 1 Hale P. C., p. 599. 

(x) See Reg. v. Hall^ 1 Den. C. 0. 
381 ; Reg. v. Manning, Dearsl. 21. 

iy) 1 Den. C. C. 387, 394, 396. 
Acc. Reg. v. Moore, 1 L. & C. C. C. 1 ; 


Reg. V. Christopher, Bell C. C. 27.; 
Reg. Y. Dixon, Dearsl. 580, and cases 
cited post, pp. 945 et seq. See also 
Reg. Y. Peters, 1 Car. k K. 245, 247 ; 
Reg Y. Mole, Id. 417. 
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place where it is found, or the nature of the marks upon it, 
— in some cases the existence of such a belief in the mind of 
the finder would be at once obvious — in others it would appear 
only after an examination into the particular circumstances. 
Thus — if a horse is found feeding on an open common or on 
the side of a public road, or a watch is found apparently 
hidden ( 0 ) in a hay-stack — ^the taking of either description 
of property would be larceny, because the taker could have 
no right to presume that the owner did not know where to 
find it. 

If, on the other hand, a man finds goods which have been 
actually lost, or which may reasonably be supposed by him 
to have been lost, and appropriates them with intent to take 
the entire dominion over them, really believing, when he 
takes them, that the owner cannot be found, this is not 
larceny (a ) ; nor would it be, if the taking occurred in such a 
place and under such circumstances as that the owner might 
be reasonably presumed by the taker to have abandoned his 
property in the particular chattel, or at least not to know 
where to find it. In order to appreciate correctly the true 
grounds upon which the distinction just pointed out depends, 
we must look, not so much to abstract legal principles, as to 
motives of expediency, in which so much of our criminal law 
has doubtless originated ; and we shall then see that cases of 
abstraction of lost property being of rare occurrence, when 
compared with violations of property in the possession of an 
owner, there was in the former case no need of so severe a 
penalty as in the latter ; and the civil remedy, viz., by action 
of trover, for recovering possession of the chattel misappro- 
priated, was therefore deemed sufficient (6). It is moreover 
a rule of our criminal law, formerly cited (c), that actus non 


(z) I. e., under such circurostances as (a) Judgm., 1 Den, C. C. 396, 

may fairly lead to the inference that it (b) Judgm., 1 Den. C. C. 393. 

was hidden. (c) Ante, p. 868. 
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/odfe reum nid mens dt rea (d ) ; whence it follows that the 
guilt or innocence of an accused person must depend on the 
circumstances of the particular case as they appear to him, 
- — so that the crime of larceny cannot be committed unless 
the goods alleged to have been feloniously taken appear to 
have an owner, and further, as may be seen by looking at 
the definition of larceny already given (e), unless the taker 
must have known or believed that the taking was invito 
domino, — ^which could not be if the property were believed 
to have been abandoned. 

The law thus laid down in Thurhorn*8 case, as applicable 
where goods apparently lost, or at all events without any 
visible owner are appropriated by the finder to his own use, 
was recognised by the Court of Criminal Appeal in Reg. v. 
Preston (/) ; which showfe, that if a man were to pick up in 
the street a bank note marked with the owner’s name, so 
that he could easily be discovered, with the innocent inten- 
tion of finding out the owner and restoring him the note, but 
were afterwards to change his mind and to convert the note 
to his own use, this would not amount to larceny. 

In Reg. v. West (g) the accused was charged with stealing 
a purse and its contents under these circumstances : The 
prosecutor, after making a purchase at the prisoner’s stall at 
market in a country town, accidentally left his purse upon it ; 
the prisoner thereupon appropriated it to her own use, and, 
on the prosecutor demanding it from her, denied all know- 
ledge of it. The jury found that the prisoner took up the 
purse knowing that it was not her own, and intending at that 
moment to appropriate it. They also found that the prisoner 
did not then know who was its rightful owner. The prisoner 
having been convicted, the Court held the conviction right, 
observing, that if there had been evidence that the purse and 

(d) judgm., 1 Den. C. C. 389 ; 3rd (/) 2 Den. C. C. 353. 

Inst. 107. ig) DearsL 402. 

ifi) Ante, p. 934. 
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its contents were lost property according to the strict meaning 
of that term, and the jury had so found, they ought further 
to have been asked whether the prisoner had reasonable 
means of finding the owner, or reasonably believed that the 

owner could not be found There is a clear distinction, 

they further remarked, between property lost and property 
merely mislaid^ or put down and left by mistake under 
circumstances which would enable the owner to know the 
place where he had left it, and to which he would naturally 
return for it. 

As showing what would amount to larceny under circum- 
stances somewhat analogous to those latterly considered, may 
be specified the following cases : — where a hackney coach- 
man abstracts the contents of a parcel which has been acci- 
dentally left in his coach by a passenger whose address he 
could easily ascertain ; — or where a tailor finds and applies 
to his own use a pocket-book left in a coat sent to him to 
repair by a customer ; — or where the purchaser of an article 
of furniture, as a desk, at a sale by auction, discovers valu- 
ables in it and appropriates them to his own use — provided 
in this case that the purchaser either had express notice that 
he was not to have any title to the contents of the desk 
if there happened to be anything in it, or provided, with- 
out such express notice, that he had no ground to believe 
that he had bought the contents, and had reason to 
think, as he most likely would have, that the owner could 
be discovered Qi), 

Doctrine of But although it be true, that, where the taking of a chattel 

relation* , , . . * 

is in its inception lawful, a subsequent conversion of the 
thing taken, however tortious or wrongful it be in a moral 

{h) Jndgm., Merry v. Oreen^ 7 M. save the true owner, will appear from 
& W. 623, and cases there cited ; Bridges v. Hcuuikesvjorth, 21 L. J., Q. 

Jndgm., Beg. v. Thurhom^ 1 Den. C. B., 76 ; Merry v. Green^ supra; Ar- 

C. 894-6. The civil rights of the finder mory v. Delamirie^ cited ante, p. 790 j 

of lost property, as against any one BuMey v. OrosSy 3 JBL & S. 666. 
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point of view, does not constitute the offence of larceny (i), 
yet, if the taking be in itself wrongful and unlawfal, albeit 
without any felonious intent, a subsequent conversion of it 
with such intent may suflSce to constitute the offence in 
question. Thus, in Heg. v. Jtiley (Jc), the prisoner was in- 
dicted for stealing a lamb under the following circumstances : 
it appeared that, having in the first instance put twenty-nine 
black-faced lambs, belonging to himself, into a field which 
contained ten white-faced lambs of the prosecutor, he after- 
wards took away his own lambs and offered them for sale as 
amounting in number to twenty-nine ; the proposed pur- 
chaser, however, on counting the lambs, pointed out to the 
prisoner that there were in fact thirty in the flock, which 
included one white-faced lamb belonging to the prosecutor. 
The prisoner nevertheless sold them all to the other party on 
his own individual account. Now, on the trial of this case, 
the jury found that at the time of leaving the field the 
prisoner did not know that the prosecutor's lamb was in the 
flock, but that he had a felonious intention when he sold it. 
The question accordingly was, could the prisoner, upon the 
above facts and finding, be convicted of larceny ? and the 
Court of Criminal Appeal held that he might be so, because 
the original taking was wrongful, — for, assuming that the 
prisoner was ignorant of the fact of the lamb being in his 
flock when he drove it from the field, the so driving it away 
and keeping it was a tortious act for which trespass (V) 
would have lain, and this act of continuing trespass became 
felonious when the prisoner, knowing that the lamb in 
question was not his own, sold it (m). Cases thus distinctly 

{i) Judgm., lUg, v. Thurhom, 1 (m) Although it is not proposed to 

Den. C. C. 897 ; Reg, v. Preaton, 2 Id. advert to points of a purely technical 
863. See v. Davies, Dearsl. 640, character connected with the indictment 
following R, V. Macklow, 1 Mood. C. for larceny, it may be observed that, 
C. 100. by the stat. 24 A 26 Viet. c. 96, s. 5, 

(jfc) Dearsl. 149. “it shall be lawful to insert several 

(1) Ante, p. 795. counts in the same indictment against 

3 P 2 
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illustrating the practical operation of the doctrine of relation 
in felony, do not very frequently present themselves in our 
Reports. 

It has now been shown, that, to sustain an indictment for 
larceny, proof must be given that the specific chattel alleged 
to have been stolen was taken out of the possession, actual 
or constructive of its owner — invito domino and animo 
furandi — and that the intention in taking it was wholly to 
deprive the owner of his property therein. Another in- 
gredient, not as yet specifically noticed in the crime of lar- 
ceny, is the ‘ carrying away ’ or ‘ asportation ’ of the said 
chattel ; for, to constitute this offence, there must not only 
be a taking but a carrying away. A bare removal, how- 
ever, from the place in which he found the goods, though 
the thief does not quite make off with them, is a sufficient 
asportation : as if a man be leading another’s horse out of a 
close and be apprehended in the fact (n ) ; or if a servant, 
animo furandi, take his master’s hay from his stable and 
put it into his master’s waggon (o) ; or if a thief, intending 
to steal plate, takes it out of a chest in which it was, and 
lays it down upon the floor, but is surprised before he can 
make his escape with it (p ) ; or, if gas be fraudulently 


the same person for any number of dis- 
tinct acts of stealing, not exceeding 
three, which may have been committed 
by him against the same person, within 
the space of six months, from the first 
to the last of such acts, and to proceed 
thereon for all or any of them.” And, 
by s. 6 of the same Act, ^4f, upon the 
trial of any indictment for larceny, it 
shall appear that the property, alleged 
in soch indictment to have been stolen 
at one time, was taken at different 
times, the prosecutor shall not, by 
reason thereof, be required to elect 
upon which taking he wiU proceed, 
unless it shall appear that there were 
more than three takings, or that more 


than the space of six months elapsed 
between the first and the last of such 
takings ; and, in either of such last- 
mentioned cases, the prosecutor shall 
be required to elect to proceed for such 
number of takings, not exceeding three, 
as appear to have taken place within 
the period of six months, from the first 
to the last of such takings.” See Meg, 
V. Eeywood, 33 L. J. M. C. 133. 

(n) 4 Bla. Com., p. 231 ; 3 Inst. 
108, 109. 

(o) Meg, V. Grmcell, 9 Car. & P. 
365. 

(p) M. V. Simeon^ Kel. 31 ; M, v. 
Walsh, 1 Mood. C. C. 14 ; Meg, v. 
Samways, Dearsl. 371. 
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-severed and abstracted from the main against the will and 
without the knowledge of the company who supply it (g). 
In any of these cases there is a sufficient ‘ asportation’ (r), 
within the meaning of that term as used in the definition of 
simple larceny. 

Lastly, in connection with the taking and asportation, as 
constituent ingredients in larceny, it may be well to add, 
that, if a man, by means of an innocent agent, does an act 
which amounts in law to this crime, the employer, and not 
the innocent agent, is the person accountable for that act (s). 
And further, should it appear, on the trial of one accused of 
larceny, that the asportation was not completed, the jury 
may, if the facts proved justify such a finding, convict of the 
attempt to steal (t ) ; for which, moreover, as being a misde- 
meanor at common law, an indictment might clearly be 
preferred (u). 

The offence of receiving goods, moneys, &c., knowing them 
to have been stolen (x), is sometimes scarcely distinguishable 
from that of stealing ; as, for instance, where the thief and 
receiver are together when the felony is comnjjtted, and the 
thing taken is transferred by the former to the latter. It 
has been held, indeed, on the one hand, that a person who, 
whilst waiting outside a house, receives goods which a con- 
federate is stealing in the house, is a principal (y ) ; and, on 


( 5 ) Reg, V. White, Dearsl. 203. 

(r) As to which, see further, 2 East 
P. C., 666 ; R. v. Pea/rson, 4 Car. 
& P. 672 ; R. V. Walsh, cited Id., 676, 
n. (d), 

(a) Per Erie, J., Reg. v. Bleasdale, 
2 Car. & K. 768. 

(t) Ante, p. 884. 

(w) See Reg. v. FergiLson, Dearsl. 
427 ; Reg. v. Ckeesemcm, 1 L. & C. C. 
C.^140. 

(a;) By the 24 & 26 Viet. c. 96, 
8 . 91, “whosoever shall receive any 
chattel, money, valuable security, or 


other property whatsoever, the steal- 
ing, taking, extorting, obtaining, em- 
bezzling, or otherwise disposing whereof 
shall amount to a felony either at com- 
mon law or by virtue’' of the above 
Act, “knowing the same to have been 
feloniously stolen, taken, extorted, ob- 
tained, embezzled, or disposed of shall 
be guilty of felony, and may be indicted 
and convicted, either as an accessory 
after the fact, or for a substantive 
felony.” 

(y) R. V, Owen, 1 Mood. 0. 0. 96. 
“ If one burglar stands outside a win* 


Larceny ef- 
fected by 
means of 
innocent 
agent 


Attempt to 
steal. 


Beceiving 
stolen 
goods, Ac. 
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the other hand, that if the goods be removed some little dis- 
tance from the house before they are delivered into the 
prisoner’s hands, he will be indictable as a receiver only ( 0 ). 
However, the stat. 24 & 25 Viet. c. 96, s. 92, enacts, that, 

in any indictment containing a charge of feloniously steal- 
ing any property, it shall be lawful to add a count or several 
counts for feloniously receiving the same, or any part or 
parts thereof, knowing the same to have been stolen,” and 
vice versd. Also by s. 94 of this statute, it is enacted, that 
“ if upon the trial of any two or more persons indicted for 
jointly receiving any property, it shall be proved that one or 
more of such persons separately received any part or parts of 
such property, it shall be lawful for the jury to convict 
upon such indictment such of the said persons as shall be 
proved to have received any part or parts of such pro- 
perty ” (a). 

To constitute the offence of receiving stolen goods, it must 
be shown in evidence that the goods were stolen (6), and 
that they were received by the prisoner with knowledge that 
they had b^n stolen (c). If goods are stolen and then 
returned by the owner to the thief with directions to sell 
them to the prisoner, who had been previously suspected of 
receiving stolen goods, and the thief does so sell them and 
hands over the proceeds to the prisoner, the latter could not 
be convicted as a receiver; because the goods which had 
been stolen had subsequently passed into the possession and 
were under the control of the real owner, and, being so in 

dow while another plunders the house Dearsl. 400 ; iZ. v. Kiriff, Russ. & Ry, 
and hands out the goods to him, he 832 ; R. v. Walhley^ 4 Car. & P. 182 ; 
surely could not be indicted as a re- 2 East P. C., pp. 767-8. 
ceiver;” per Alderson, B., Reg, y. (a) See v. Bring , Dearsl. & B. 
Perhvns^ 2 Den. 0. 0. 461. See Reg. 329 ; Reg. y, Woodwa/rd^ 1 L. & C, C. 
Y. Biltony Bell, C. C. 20. . 0. 122, 127. 

(z) R. V. King, Russ. & Ry. 882. (6) See Reg, t. Frawpiem^ Dearsl. 

As to the evidence which may suffice & B. 585. 

te support im indictment for receiving (c) See the stat. 24 & 25 Viet, c, 96, 
stolen goods^ see Rtg, v. Hohson, s. 91. 
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his possession and under his control, were transferred by hk 
authority to the prisoner (d). 

Again — 'Hhe receipt of stolen goods knowingly,*' as re- 
marked by Lord DeTuncm, C. J. (e), does not of necessity 
comprise any series of acts ;• on the contrary, that offence is 
not committed at all unless the receipt and the knowledge 
are simultaneous/’ The receiving, however, must be proved 
— i.e., the possession — actual or constructive — ^must be 
shown to have passed or been transferred to the prisoner ; 
and therefore, where stolen fowls were forwarded by coach in 
a hamper without any address, but with instructions that it 
would be called for, and it was accordingly called for by the 
wife of one of the prisoners, who, however, on applying for 
it, was apprehended before it had been delivered to her, it 
was held that the wife could not be convicted of receiving 
the stolen property, because she could not be said, by merely 
claiming the fowls which never were actually or potentially 
in her possession, to have in fact or law received them (/). 
In order to sustain an indictment for receiving stolen goods, 
it is not, indeed, necessary to show manual^ possession of 
them by the prisoner, provided they be within his control (g^), 
or constructively in his possession. The question, what is 
such a possession as will suffice to support a conviction for 
this offence, was much discussed in JReg, v. Wiley (/i), where 
a difference of opinion existed amongst the judges in regard 
to it. Although, moreover, ‘receiving* implies “a taking 
into possession, actual or constructive” (i), there may be 
much difficulty in accurately discriminating between the 
receipt of goods and the mere intention to receive them. 
“In all these cases boundary lines,” remarks Alderson, 
B. (k), “ are matters of great nicety, and seem to unthinking 


(cZ) Reg, v. Dolan^ Dearsl. 436, 
(overruling R, v. Lyme^ Car. & M. 
217). 

(c) Reg, V. Button^ 11 Q. B. 943-4. 
If) Reg, V. mu, 1 Den. C. C. 453. 


(g) Reg. V. Smithy Dearsl. 494. 
(4) 2 Den. C. C. 37. 

(i) Per Parke, B., Id. 49. 

(k) Id. ibid. 
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persons to involve absurd and frivolous distinctions ; but 
those who are practically acquainted with the administration 
of the law have daily experience of their necessity, and know 
that without them acts and principles essentially different 
from each other in nature and operation would be con- 
founded together ” 

In Reg, v. Brooks (Z), the prisoner, a married woman, was 
indicted for receiving stolen goods ; it appeared in evidence 
that the goods in question had been stolen by the prisoner s 
husband from his employer, and were afterwards taken home 
and given to his wife by him : it was held that the prisoner 
could not properly be convicted of the offence charged (J ) ; 
for there was not under such circumstances a ^ receiving ’ of 
the goods — husband and wife being for many purposes 
regarded as one person in law (m). 

The statutory offence of obtaining goods, &g,, by false pre- 
tences now depends upon the 24 & 25 Viet. c. 96, s. 88, 
which enacts, that whosoever shall by any false pretence ob- 
tain from any other person ('yi) any chattel (o), money, or valu- 
able security {p) with intent to defraud shall be guilty of a 
misdemeanor,’’ and punishable as the Act directs {q). Between 
the crime just specified and that of larceny, the most intelli- 
gible distinction seems to be this : — In larceny the owner of 
the thing stolen has no intention to part with his property 
therein to the person taking it ; in the former case the 


(l) Dearsl. 184, See Reg. v. M'Athey, 
1 L. & C. C. C. 250 ; Reg. v. Ward- 
roper, Bell C. C. 249 ; Reg, v. Mat- 
thews, 1 Den. C. C. 596; Reg. y. 
Dring, Dearsl. & B, 329. 

(m) Ante, p. 583. 

{n) The ownership of the property 
alleged to have been fraudulently ob- 
tained need not be stated in the indict- 
ment. See the proviso in this section. 

(o) A chattel, ex. gr. a dog, which is 
not the subject of larceny is not within 
these words : Reg. v. Robinson, 1 Bell 


C. C. 34. 

(p) See Reg. v. Oreenhalgh, Dearsl. 
267 ; 14 & 15 Viet. c. 100, s. 18 ; Reg. 
V. Leonard, 1 Den. C. C. 804. 

(^) Ss. 89 & 90 of the statute supra 
apply to the cases respectively where 
any money or thing is by any false pre- 
tence caused to be paid or delivered 
to any person other than the person 
making the false pretence — and where 
a person is by any false pretence in- 
duced to execute a valuable security. 
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owner has such an intention, but the money or chattel is 
obtained from him by fraud (r). “ If,” says Parke, B. {s), "'a 
person, through the fraudulent representations of another, 
delivers to him a chattel, intending to pass the property in 
it, the latter cannot be indicted for larceny, but only for 
obtaining the chattel under false pretences.” 

Where, then, a man represents as an existing fact that 
which is not an existing fact, and so gets the money or 
chattels of another, that is a false pretence (t), it being for 
the jury to say whether or not the pretence used were the 
means of obtaining the property ” (u). An instance of a false 
pretence within the statute presents itself where a person 
goes to a shop and says ‘ that he is sent by some particular 
customer for such and such goods,* which upon the faith of 
what he says are handed to him ; or where the secretary of 
a benefit society obtains money from one of its members by 
representing that a certain amount, exceeding that actually 
due, is owing by him to the society {x) ; or where money is 
obtained by means of a begging letter setting forth false 
statements as to the name and circumstances of the ac- 
cused {y) ; or where A, the accused, falsely represents that 
he is connected with B., a person of known opulence, and on 
the faith of such representation obtains for himself pro- 
perty ( 0 ) ; or where C. by fraudulently pretending that a 
genuine £1 Irish bank-note is a £5 note, obtains from D. 
the full value of a £5 note in change (a). So, the fraudu- 
lently offering in payment a spurious note, not within the 


ir) Per Talfourd, J., White v. 
Garden, 10 0. B. 927 ; Reg. v. Barnes, 
2 Den. C. C. 69. 

(s) Powell V. Hoyland, 6 Exch. 70 ; 
jR. V. Adam, Russ. & By. 225. 

(^) Reg. V. Woolley, 1 Den. C. C. 
669; Reg* v. Welmait^ Dearsl. 188; 
Beg. V. Archer, Id. 449; Reg. v. 
Thompson, 1 L. & 0. C. C. 233 ; Reg. 
V. Lee, Id. 309 ; Reg. v. Kerrigan, 33 


L. J., M. C., 71. 

{u) 2 Russ. Cr., 3rd ed., p. 289, 
n. ig)* 

{x) Reg. V. WooUcy, 1 Den. C. C. 
559. 

iy) Reg. v. Jones, 1 Den. C. C. 551. 
(z) Reg V. Archer, Dearsl. 449. 

(a) Reg. v. Jessop, Dearsl. & B. 442. 
See, also, Reg. v. Evans, Bell C. 0, 
187. 
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operation of the statute law as to forgery, under the pretence 
that it is a Bank of England note, would be a false pretence 
within the statute (6). It is not, indeed, necessary that the 
false pretence should be in words, it may be evidenced by 
the conduct and acts of the accused party, ex, gr,, by the fact 
of the prisoner going to a shop in Oxford or Cambridge 
dressed in the academical costume, and ordering goods, 
although not being a member of the University ; for this 
would be evidence whence a jury might infer a pretence that 
he was such a member (c). 

To support an indictment for false pretences there must, 
however, be a knowingly false statement of a supposed by- 
gone or existing fact made with intent to defraud, and an 
obtaining of the money by means of that representation (d). 
A mere representation as to some future fact would not be 
within the statute, because in this latter case the party 
addressed has an opportunity of exercising his judgment on 
the probability of its happening (e). Neither does a mere 
falsehood told by way of excuse (/), although goods be ob- 
tained thereby — nor would a false promise or a false state- 
ment by the party charged, that he will do or means to do 
a particular act, suffice to constitute a false pretence (g), 
unless conjoined with a false pretence as to an existing 
fact (h). Nor could a mere fraudulent overcharge in respect 


(6) Reg. v, Coidson^ 1 Den. C. C. 
592 ; R. V, Parker^ 2 Mood. C. C. 1. 

(c) R, V. Barnard, 7 Car. & P. 
784 ; R. V. Story, Russ. & Ry. 81. 

{d) Per Jervis, C. J., Reg. v. WeU 
man, Dearsl. ; Reg. v. Hewgill, 
Id. 315. 

(e) Per Lord Campbell, C. J., Reg, 
V. Woolley, 1 Den. C. C. 563-4, where 
the following question is put by the 
counsel for the prisoner : — “If A. tells 
B. that he owes him 5L, and B., though 
really owing him nothing, pays him 51., 
is that a false pretence ? '* To which 


Lord Campbell answers, — “If a trades- 
man, knowing that a customer owes 
him nothing whatever, says that he 
owes him 51. and gets the money, I 
think he comes within the statute.” 
See also R. v. Villeneuve, 2 East, P. C. 
830 ; R. V. Goodall, Russ. & R. 461 ; 
Reg, V. Burnsides, Bell C. C. 282 ; 
Reg. V. Henshaw, 33 L. J. M. C. 132. 
(/) R. V. Wahelmg, R. & Ry. 504. 
{y) Reg. v. Johnson, 2 Mood. C. C. 
264. 

{h) Reg. V. Jennison, 1 L. & C. 0. C. 
157. 
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of work done, or a misrepresentation of the state of accounts 
as between partner and co-partner (i), be made the subject- 
matter of an indictment (A;). Though where the prisoner 
had committed a fraud on the sale of a cheese, by pretending 
that a sample which he had given the prosecutor to taste 
was part of the cheese actually offered for sale, whereas in 
^ruth it was taken from a cheese of a very superior quality, 
and thus obtained money from the prosecutor — proof of this 
fraud was held sufficient to support an indictment for ob- 
taining money by false pretences : although it was argued, 
that, if so, an indictment would lie in every case of a 
fraudulent sale by sample which did not correspond with the 
bulk " (Z). 

The distinction, doubtless, is somewhat nice between a 
fraud actionable and one indictable at common law ; and, 
again, between the latter kind of fraud and the statutory 
misdemeanor. The brief remarks which follow, and a 
perusal of the cases cited in Twtis, may help to elucidate 
this subject. 

In Reg. v. Gloss (m), Gockhnrn, C. J., observes, as the 

(i) Reg. t. Evans, 1 L. & C. C. C. Ad. & K 473 ; there the question 
252. arising on the sale of a picture was 

(h) Reg. v. Oates, Dearsl. 459. whether the statement in the hill of 

{1) Reg. V. Abbott, 1 Den. C. C. 273; parcels of the name of a particular 

(with which acc. Reg. v. Goss, Bell 0. artist in connection with the picture 

C. 208) ; recognised in Reg. v. Burgon, was meant to imply a warranty of 

Dearsl. & B. 11, 24 ; Reg. v. Roebuck, genuineness or conveyed only a descrip- 

Id. 24, 40 ; Reg. v. Gardner, Id. 40, tion of the specific thing sold, or was 

46 ; Reg. v. Sherwood, Id. 261 ; Reg. an » expression of opinion as to its 

V. Bryan, Id. 265 ; Reg. v. Kenrick, authenticity. This question was sub- 

6 Q. B. 49 ; Reg. v. Eagleton, Dearsl. mitted to a jury for solution, and as 

376, 616; R. v. Wheatley, 2 Burr. they found that a warranty was in- 

1128, cited ante, p. 860. The above tended by the insertion of an artist’s 

cases are important, in reference to the name in the bill, the plaintiff had a 

distinction, not always clearly discern- verdict. Here it is observable that 

ible, between the offence of cheating at fraud was not alleged, nor was there 
common law, and the statutory misde- apparent any criminal ingredient in the 
meanor commented on in the text. right of action— which was purely ex 

(w) Dearsl. & B. 460, 466-7, with contractu, 
which compare Power v. Barham, 4 See Josling v. Kingsford, 18 C. B., 
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result of the authorities, that '' if a person in the course of 
his trade, openly and publicly carried on, were to put a false 
mark or token upon an article so as to pass it off as a 
genuine one when, in fact, it was only a spurious one, and the 
article was sold, and money obtained, by means of that false 
mark or token, that would be a cheat at common law as, 
for instance, if a man sold a gun with the mark of a parti- 
cular manufacturer upon it, so as to make it appear like the 
genuine production of the manufacturer, that would be a 
false mark or token, and the party would be guilty of a 
cheat, and therefore liable to punishment if the indictment 
were fairly framed so as to meet the case ” {n). 

So in distinguishing between a mere breach of wairanty (o), 
or a false representation, ex, grr., as to the profits of a 
business (p), and the statutory misdemeanor of obtaining 
or attempting to obtain money by false pretences (5), diffi- 
culty may arise. Reg, v. Bryan (r) should, in connection 
with this part of the subject, be consulted. It shows that if 
goods of a certain kind^be sold under a misrepresentation 
knowingly made as to their value, — though not of a definite 
fact, — the statutable offence of obtaining money by false 
pretences will not have been committed. '' The legislature,'' 
obseiwes Lord Campbell, C. J., ‘‘ could not have intended to 
make it an indictable offence for a seller to exaggerate the 
quality of the goods he is selling, any more than to make 
criminal the act of a purchaser who strives during the bar- 
gain to depreciate their quality, and so induces the seller to 
part with the goods at a lower price." And Coleridge, J., 


N. S., 447 ; ffophins v. Uitchcock, 14 
Id. 65, 

(w) With the case here put by Cock- 
hwm, C. J., compare Langridge v. 
Levy, 2 M. & W. 519 ; S, C., 4 Id. 
337. Et vide Leg, v. Smith, Dearsl. 
& B. 566. 

( 0 ) See Beg, v. Keighley, Dearal. & 


B. 145. 

(p) See Reg. v. Waistyrt, Dearsl. k 
B. 848. 

(?) See particularly Reg, v. Eagleton, 
Dearsl. 376, 515. 

(r) Dearsl. k B. 265 (where the cases 
are collected) ; per Erle,C, J., Reg, v. 
Ragg, Bell C. 0. 218. 
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expresses himself similarly. It is/* he says, a safe rule, 
that where the false representation applies merely to the 
quality, and is in the nature of exaggeration on the one 
hand, or depreciation on the other, which may take place 
between parties even in tolerably honest transactions, the 
statute does not apply/* Reg, v. Bryan is explained in 
Raggs case (s), where the Court say — that if the purchaser 
intends to buy a particular substance, and the seller passes 
off to him a counterfeit, — and money is thus obtained, — that 
is a false pretence within the statute. And such may also 
be constituted by a fraudulent representation as to the 
quantity of goods sold {t). 

Even assuming that a false pretence can be proved, it 
must further be shown that thereby (u) the prisoner obtained 
from the prosecutor the chattel or money laid in the indict- 
ment with intent to defraud, although it is not necessary to 
allege or prove that the intent was to defraud any particular 
person (y ) ; if articles of food were obtained under a contract 
for board and lodging, into which the prosecutor was induced 
by a false pretence to enter, an indictment for obtaining such 
specific articles by false pretences would not, on the ground 
of remoteness, be sustainable (x). An indictment for obtain- 
ing money by false pretences need not state that the false 
pretence was made with the intention of obtaining the 
money, if it be proved that in fact the party charged did 
intend to obtain it, made the false pretence, and did thereby 
obtain it {y). And since Garrett's case {z) showed that the 
repealed statute, 7 & 8 Geo. 4, c. 29, s. 53, contemplated the 
case of money being obtained for the benefit, or at all 


(«) Bell C. 0. 214* See Reg, v. 
Qm^ Id. 208. 

(f) Reg, V. Sherwoodf Dearsl. & B. 
251 ; Reg, v. Raggy Bell C. C. 214 ; 
Reg. V. LeCy 33 L. J. M. C. 129. 

(u) Reg, V. Roebuck^ Dearsl. & B. 
24 ; Reg, v. Keighleyy Id. 145 ; Reg, 


r. MiUsy Id. 205 ; Reg, t* Fry^ Id. 
449 ; Reg. ▼. Butchery Bell 0. C. 6. 

(v) 24 & 25 Viet. c. 96, s. 88. 

{x) Reg. V. Gardner, Dearsl. & B. 
40. 

(y) Hamilton v. Reg., 9 Q. B. 271. 

(z) Dearsl. 232, 241, 242. 
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events to gain some object, of the party making the false 
pretence — the law has, in this particular, been amended by 
section 89 of the 24* & 25 Viet. c. 96. 

Inasmuch as a failure of justice frequently arose from the 
subtle distinction existing between larceny and fraud, for re- 
medy thereof, it is provided (b) tliat if, upon the trial of any 
person indicted for the misdemeanor of obtaining goods or 
money by false pretences, ‘"it shall be proved that he 
obtained the property in question in any such manner as 
to amount in law to larceny, he shall not by reason thereof 
be entitled to be acquitted of such misdemeanor ; and “ no 
person tried for such misdemeanor shall be liable to be after- 
wards prosecuted for larceny upon the same facts.’’ I need 
merely add, in reference to the offence which has been 
latterly under consideration, that although the attempting 
to obtain goods or money by false pretences is a misdemeanor 
at common law (c), yet, as remarked in a recent case (d), the 
bare intention so to do is not criminal ; some act is required 
to make it so, nor would all acts towai'ds committing the 
misdemeanor in question be indictable ; “ acts remotely 
leading towards the commission of the offence are not to 
be considered as attempts to commit it, but acts immediately 
connected with it are.” 

Let us, in the next place, consider the offence of embezzle- 
ment (e) depending upon the statute 24 & 25 Viet. c. 96, 
s. 68, which enacts, that, “whosoever being a clerk or 


(h) 24 & 25 Viet. c. 96, 8. 88. 

(c) See Heg, v. Garretty Dearsl. 232 ; 
Reg, V. Marshy 1 Den. C. C. 605. 

{d) Reg. v. Eagletony Dearsl. 376, 
515 ; ante, p. 867. 

(e) To “embezzle” signifies “to 
appropriate fraudulently to one’s own 
use what has been entrusted to one's 
care, custody, or management Webst. 
Diet, ad verb. — “Embezzlement” is 
“the act of appropriating to on«sielf 


that which is received in trust for an- 
other” : Johns. Diet, ad verb. See Reg, 
V. Wortleyy 2 Den. C. C. 333. 

As illustrating the difference between 
a mere breach of trust and embezzle- 
ment, see Reg, v. Qihhsy Dearsl, 445, 
Fraudulent breaches of trust are now 
in many oases punishable as misde- 
meanors under the stat. 24 k 25 Viet, 
c. 96, SB. 75 et seq. 
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seivant, or being employed for the purpose or in the capacity 
of a clerk or servant, shall fraudulently embezzle any chattel, 
money, or valuable security which shall be delivered to or 
received or taken into possession by him for, or in the name, 
or on the account of his master or employer,'’ shall be deemed 
to have feloniously stolen the same from his master or em- 
ployer, although such chattel, money, or security was not 
received into the possession of such master or employer, 
otherwise than by the actual possession of his clerk, servant, 
or other person so employed (/). Now there is sometimes no 
little practical difficulty in distinguishing the offence of 
embezzlement thus constituted from that defined by the 
67th section of the Act just mentioned, which assigns a 
particular punishment to the stealing by a clerk or servant, 
or by one employed for the purpose or in the capacity of a 
clerk or servant, of any chattel, money, or valuable security, 
belonging to, or in the possession or power of his master or 
employer” (g). The distinction between the two offences of 
larceny by a servant and embezzlement Qi), pointed out by a 
learned writer on our criminal law (i), is this : '' if the 
servant received the property and converted it to his own 
use before it came to the possession of the master, the 
offence is embezzlement ; ” whereas if the property had 
come to the possession of the master, and the servant after- 
wards converted it to his own use, it is larceny.” Thus, if a 
butler, having the care and custody of his master’s plate, 
should receive plate from the silversmith for his master at 
his master’s house, and afterwards fraudulently convert it to 


(/) As to the offence of embezzle- 
ment, see Reg, v. GuelderSy Bell 0. C. 
284 ; Reg, v. Tongue^ Id. 289 ; Reg, 
V. Proudf 1 L. & C. C. C. 97. 

(g) See Reg, v. Jenninge^ Dearsl. & 
B. 447. 

(A) In Reg, v. Wrightf Dearsl. & B. 
442, WcUsony B., observes, “In point 
of moral turpitude, embezzlement and 


larceny by a servant are the same, and 
I think it would be well if the legal 
distinction were abolished.*^ 

{i) See Mr. Greaves’s edition of. 
Lord Campbell’s Acts, p. 17 ; per 
Gurney, B., R, v. Grove, 1 Mood. C. C. 
449; Reg. v. Hawkins, 1 Den. C. C. 
584 ; Reg. v. Welch, Id. 199 ; Reg, v. 
Betts, Bell 0. 0. 90. 



966 


OFFENCES 


his own use before it had in any way, other than by his adf 
of receiving it, come into the possession of the master, the 
butler would be guilty of larceny (fc). But if a servant, 
whose duty it is to receive property and pass it on to another 
servant, converts that property to his own use, he is guilty of 
embezzlement, because the property when so converted is 
in transitu merely towards the master, and not in his actual 
or constinictive possession (Z). 

In GilVs case (m) the facts were these ; — the accused was 
the prosecutor’s servant, and, being suspected of dishonesty, 
was detected in this manner : — His master (the prosBfcutor), 
who was a licensed victualler, gave to a third person some 
marked money with which to purchase spirits at his house, 
where the prisoner was employed as barman, his duty con- 
sequently being to receive money tendered in payment for 
any article sold to a customer by him, and to deposit it in 
the till ; some of the money thus marked not having been 
placed in the till, but being found in the prisoner’s posses- 
sion, he was prosecuted and found guilty of embezzlement, 
and was held to have been properly convicted of that crime 
— ^the money appropriated by him having previously been 
out of the possession, either actual or constructive, of the 
prosecutor, and being in transitu only towards him when 
fraudulently converted to his own use by the prisoner. Had 
the marked money in this case actually reached and been 
received into the prosecutor’s possession, the prisoner, in con- 
formity with what has been above said, would have been 
properly indictable for larceny as a servant (n). 

The distinction above pointed out between embezzlement 
and larceny by a servant need not further be adverted to, 
being now of little practical importance, inasmuch as by the 

(h) See Eeg. v* Watts, 2 Den. C. C. (m) Dearsl. 289 (following R. v. 
14. Hedges, 2 Leach C. C. 1083) ; Reg, v. 

(1) Jndgm., Reg, v. Watts, 2 Den. Wi'ighi, Dearsl. & B. 431, 441. See 

C. C» 80 ; Reg, v. Masters, 1 Den. C. Reg, v. Ooodenough, Dearsl. 210. 

€. 832. (n) Ante, p. 959. 
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*1 

72nd section of the statute 24 & 25 Viet. c. 9(), a person 
indicted for one of these offences will not be entitled to an 
acquittal, should the evidence at the trial establish that he 
was guilty of the other ; ex. gr., if when indicted for larceny 
it shall be shown that he was in fact guilty of embezzlement. 

But the jury may find him not guilty of the offence charged 
in the indictment, and guilty of that offence which he is 
proved to have committed. It is, however, worthy of notice, 
that, notwithstanding the above useful statutory provision, 
the ends of justice may yet be frustrated by reason of the 
judge or jury taking a wrong view of the bearing and ten- 
dency of the facts adduced in evidence, and convicting the 
prisoner of that offence — whether embezzlement or larceny 
— which in point of law he had not committed ; for instance, 
a prisoner indicted for stealing cannot be convicted of that 
offoice, if there is only evidence of embezzlement (o). 

Intimately connected with the offence of simple larceny 
arc some other ci'imes of a more serious character, in which 
the felonious taking of chattels is accompanied with some 
degree of force or violence to the person or to property, as 
to which a few brief observations will be offered. 

Larceny from the says Blackstone (j3), “ is Larceny 

from the 

cither by privately stealing ; or by open and violent assault, pei«on. 
which is usually called robbery f — the difference between the Robbery, 
two offences here specified being thus clearly set forth : — for 
' robbery,’ even in its least aggravated form, is “ an open 
and violent larceny from the person,” or the felonious and 
forcible taking, from the person or in the presence of another, 
of goods or money against his will by violence or by putting 
him in fear (g), whereas a conviction for stealing from the 


(o) Reg. V. GorbiUt, Dearsl. & B. 
166 ; Reg. v. BettSj Bell C. C. 90. 

(p) 4 Com., p. 242, See 24 & 25 
Viet, c, 96, ss. 40 et seq. 

(q) 4 Bla. Com., p. 242 ; Judgm., 
De Rothschild v. Royal Mail Steam 


Paclcet Co.y 7 Exch. 742 ; Post. Cr. L. 
pp. 128, 129 ; R. v. MasoUy Russ. & 
Ry. 419 ; Reg. v. Walls, 2 Car. & K. 
214 ; R. V. Onosil, 1 Car. & P. 304 ; 
R. V. Moore, 1 Leach C. C. 325. 

In some statutes the wrord * robbery * 
3 Q 
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person will be sustained by evidence of a clandestine taking 
and removal of property from the person by ever so small a 
space (r). 

In order to sustain an indictment for robbery, the prose- 
cutor must prove either that he was actually in bodily fear (s) 
from the defendant’s actions at the time of the robbery, or he 
must prove circumstances accompanying the robbery, such as 
in common experience are likely to induce a man to part 
with his property for the safety of his person ; for although 
the putting in bodily fear is said to be a necessary ingredient 
in the constitution of this offence, yet the law in odium spo- 
liatoris will presume fear where there appears to be a just 
ground for it (/). 

It may be well to add, that an individual may be con- 
victed upon an indictment for stealing from the person, 
although the evidence adduced would have sufficed to sus- 
tain a charge of robbery (u). And it should further be 
noticed, that an indictment will lie by the statute law for 
an assault with intent to rob, which is thereby expressly 
made a felony {x). 

The offences involving or akin to larceny — which as pre- 
senting some analogies to each other may properly be grouped 


Ib used in a sense much more compre- 
hensiye than that above assigned to it, 
80 as to include a taking -without force. 
Judgm., 7 Exch. 742. 

(r) Reg. v. Simpson, Dearsl. 421 
(■where Jervis, C. J., doubts R. ' t. 
Thompson, 1 Ry. & Mood. 78) ; R. v. 
Lapier, 1 Leach C. C. 60 ; R, v. Far- 
rdl. Id. 362. 

(«) See Reg. y. Walton, 1 L. & C. 
C. C. 288. 

(<) Post. Cr. L. 128, 129. 

(u) R. V. Pearce, Russ. & Ry. 174; 
R. V. Robinson, Id. 321. 

(«) 24 & 25 Viet. c. 96, s. 42. 

Also on an indictment for robbery, 


the prisoner may be convicted of an 
assault with intent to rob : 24 & 25 
Viet. c. 96, 8. 41. See Reg. v. Reid, 
2 Den. C. C. 88 ; Reg. v. Mitchell, 
2 Den. C. C. 468 ; S. C., Dearsl. 19, n. 

The general rule is, that on an in- 
dictment for any offence of a compound 
nature, there may be a conviction of 
any one of the criminal elements of 
which such offence is composed, , pro- 
-vided the two offences be -equal in 
degree, i. e. be both felonies or both 
misdemeanors : per V. Williams, J., 
Reg. Y, Bird, 2 Den. C. C. 116. See 
Reg. Y. Jennings, Dearsl. & B. 447. 
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and classified together in the mind — are these : — Stealing in breaking- 

® burglary. 

a dwelling-house, house-breaking, and burglary. The offences 
just specified being in various important particulars regulated 
by the statute law, it becomes necessary to premise my re- 
marks respecting them by a brief enumeration of the pro- 
visions which concern them. 

It has been enacted that whoever 

— shall steal in any dwelling-house any chattel, money, 
or valuable security to the value in the whole of 51. or more {y ) ; 

— or, shall steal any chattel, money, or valuable security 
in any dwelling-house, and shall by any menace or thi'eat put 
any one being therein in bodily fear (z) ; 

— or, shall break and enter any dwelling-house, and com- 
mit any felony therein, or being in any dwelling-house 
shall commit any felony therein and break out of it (a) ; 

— or, shall break and enter any dwelling-house, or any 
building within the curtilage, with intent to commit any 
felony therein (h) ; 

— or, shall enter any dwelling-house in the night with 
intent to commit felony therein (c) ; 

— or, shall break and enter any building, and commit any 
felony therein, such building being within the curtilage of a 
dwelling-house, and occupied therewith, but not being part 
thereof, or being in any such building shall commit any 
felony therein and break out of it (ri) ; 

— shall be guilty of felony and punishable accordingly. 

In regard to the meaning of the word ' dwelling-house ’ 
above used, which has on various occasions been dis- 
cussed (e), it is' now provided and enacted (/), that '' no 
building, although within the same curtilage (g) with any 


{y) 24 & 25 Viet. c. 96, s. 60. 
(z) Id. s. 61. 

(a) Jd. s. 56. 

(h) Id. s. 57. 

(c) Id. s. 54. 

{d) Id. 8. 55. 


(e) Post, p. 966. 

(/) 24 & 25 Viet. c. 96, s. 53. 

{g) “Curtilage,” i. e., a court-yard, 
inclosure, or piece of land near and 
belonging to a dwelling house : Toml. 
Law Diet. ; Webst. Piet., ad verb. 

3 Q 2 
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dwelling-house and occupied therewith, shall be deemed to 
be part of such dwelling-house ’’ for any of the purposes of 
the Larceny Act (24 & 25 Viet. c. 96), '' unless there shall be 
a communication between such building and dwelling-house, 
either immediate or by means of a covered and inclosed 
passage leading from the one to the other.” 
stealing in The offcnce of stealing in a dwelling-house may be of 
house. various degi'ees, according as the value of the chattel stolen 
is or is not below 5Z. in amount {g) — in the former of which 
cases it is punishable as simple larceny — or as the stealing 
is accompanied or not by any menace or threat putting any 
person being in such dwelling-house in bodily fear Qi ) ; either 
of these two latter offences is, however, justly regarded by our 
law as a crime of less enoimity than that of breaking into a 
dwelling-house and stealing therein, and, d fortiori, than 
that of breaking into a dwelling-house by night with intent 
to commit felony. In order to insure a conviction for the 
offence of stealing in a dwelling-house to the value of it 
is of course necessary to establish in evidence — 1. the lar- 
ceny ; 2. that the value of the thing taken reached the 
statutory limit ; 3. that the larceny was committed within 
the dwelling-house of the prosecutor or some other per- 
son (i), and tliat the chattel stolen was, in technical phrase- 
ology, ‘‘ under the protection of the dwelling-house ” (k), 
Seauiig remarks which immediately follow respecting burglary 

will, so far as they concern the meaning of the word ' dwelhng- 
house,’ and of the terms ' breaking’ and ' entering,’ be found 
applicable to the offence of house-breaking ; it will suffice 
therefore here to notice, that the breaking of a house 
in the day-time must be accompanied with some actual 

{g) 24 & 25 Viet. c. 96, s. 60. (k) As explanatory of the meaning ol 

(h) 24 & 25 Vict. c. 96, s. 61 ; Jl, the phrase here used, see R v. Carroll, 

V. Etherington, 2 Leach C. C. 671 ; R. 1 Mood. 0. C, 89 ; per AeTihv/rst, J., 

V. Jackton, 1 Leach C. C. 269. R v. Owen, 2 Leach C. C. 674; R. v, 

(i) See Reg* v. Bowden, 2 Mood. C. Taylor, Euss. & Ey. 418 ; R* v. iTa- 

C. 286. milton, 8 Car. & P. 49. 
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larceny (I) in order to constitute the offence technically 
known as house-breaking (m). The breaking and entering 
a dwelling-house in the day-time with intent to steal 
therein, is, however, indictable as a misdemeanor at common 
law (n). 

Burglary at common law is the breaking and entering of BurgUry. 
the dwelling-house of another in the night-time with intent 
to commit a felony therein (o) ; and by the stat. 24 & 25 
Viet. c. 96, s. 51, whosoever shall enter the dwelling-house 
of another with intent to commit any felony therein, or being 
in such dwelling-house shall conimit any felony therein, and 
shall in either case break out of the said dwelling-house in 
the night, shall be deemed guilty of burglary'' (p) ; the 
night-time in connection with this offence being considered 
as commencing at nine o’clock in the evening and as termi- 
nating at six in the morning (q). 

In further explanation of this subject — the offence of bur- 
glary consists in the invasion of a man’s dwelling-house, — 

1. effected by force or fraud ; 2. in the night-time ; and 
3. accompanied with the actual commission of a felony or 


(Z) See R. v. Amievy 6 Car. & P. 
344 ; R, V. Jordan, 7 Car. & P. 432. 

(m) A conviction under the stat. 1 4 
& 15 Viet. c. 100, 8. 9, of breaking and 
entering the prosecutor’s house and at- 
tempting to steal certain of his goods 
therein could not be sustained if it ap- 
peared that the goods had been pre- 
viously removed : Reg. v. McPherson, 
Dearsl. & B. 197. 

(?i) Reg. V. Lawes, 1 Car. & K. 62. 

(o) A ‘burglar,’ according to Lord 
Coke, 3 Inst. 63, is he who “in the 
night breaketh and entereth into a 
mansion-house of another, of intent to 
kill some reasonable creature, or to 
commit some other felony within the 
Bame ; whether his felonious intent be 
executed or not.” A burglar is, by the 


common law, a felon. Id. ibid. 

In burglary “as well those who ac- 
tually enter the house as those who are 
close at hand on the outside of it, wait- 
ing to watch or to carry off the pro- 
perty,” are guilty : per Alder son, B., 
R. V. Passey, 7 Car. & P. 283 : per 
Hyde, C. J., R. v. Turner, 6 How. 
St. Tr. 612 ; see R, v. Jordan, 7 Car. 
& P. 423 ; ante, p. 949, n. (y). 

(p) Also by B. 68 of the statute 
supra, “whosoever shall be found by 
night in any dwelling-house or other 
building whatsoever, with intent to 
commit any felony therein,” shall be 
guilty of a misdemeanor. See Reg. v, 
Jarrold, 1 L. & C. 0. C. 301. 

(q) 24 & 25 Viet. c. 96, s. 1. 
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made with intent to commit a felony therein (r). First, then, 
subject to the statutory limitation of the word already 
noticed (s), every house for the dwelling and habitation of 
man ” is taken to be a ‘ dwelling-house ' “ wherein burglary 
may be committed (t) — ex. gr., a set of chambers in an inn 
of couii/ {u), or of apartments in a lodging-house having a 
separate outer door {x) ; — burglary cannot,” however, be 
committed in a tent or booth erected in a market or fair, 
although the owner may lodge therein, for the law regards 
thus highly nothing but permanent edifices ” {y). 

A house in which the owner resides during the day, takes 
his meals, and carries on his business, but does not sleep, is 
not a dwelling-house within the definition of the crime of 
burglary {z ) ; there may, however, be a constructive occu- 
pation by the servant or family of the owner, although 
the distinctions in regard to this subject are somewhat 
fine (a). 

Again — there must be both a 'breaking' and an 'entering' 
of the dwelling-house in order to constitute the crime of 
burglary. And here, accordingly, may be noticed the dis- 
tinction between a breaking sufficient to sustain an action of 
trespass, and one which will suffice to support an indictment 
for burglary — every entry into the house of another by a 
trespasser is a breaking in law, whereas every unlawful entry 
by night (6) into a dwelling-house is not at common law a 


(r) Cr. L. Com., 5th Rep., p. 4. 

(«) Ante, pp. 963-4. 

(0 3 Inst. 64. 

{u) 1 Hale P. C,, p. 556. 

(x) See Monks v. Dykesy 4 M. & W. 
567 ; R. V. Eggington, 2 B. & P. 508 ; 
3 Inst. 65. 

[y) 4 Bla. Com. p. 226. 

See, further, as to what is or is not 
to be regarded as part of the dwelling- 
house, R. V. Painef 7 Car. & P. 135 ; 
Reg. V. Biggs, 2 Car. & K. 322 ; R.y. 


Turner, 6 Car. & P. 407 ; R. v. Bwr- 
rowes, 1 Mood. C. C. 274 ; R. v. 
Somerville, 2 Lew. C. C. 118; R. v. 
Smith, 1 M. & Rob. 256. 

(z) R. V. Martin, Russ. & Ry. 108 ; 
R. V. Flannagan, Id. 187 ; and cases 
cited 2 East P. C., pp. 491-499. 

(a) 2 East P. C., p. 503 ; R. v. Wil'- 
ford, Russ. & Ry. 517 ; R. v. Davies, 
2 Leach C. C. 876; R, v. Rees, 7 Car. 
k P. 568. 

(5) If the breaking of the house were 
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breaking of the house sufficient to constitute the crime in 
question, inasmuch as the gist of this offence is — and the 
indictment for it charges — ^that the accused felonionaly 
and burglariously did break and enter the dwelling-house 
of A. B. with intent to steal therein (e), or as the case may 
be. Hence if the door of a dwelling-house be open, and a 
thief enter the house with intent to steal, this is not burglary, 
because there is no actual breaking. So, if the window of 
a house be open, and a thief with a hook or other engine 
draweth out some of the goods of the owner, this is no 
burglary but if the thief breaks the glass of the window, 
and with a hook in like manner extracts some of the goods 
of the owner, this is burglary, for there was an actual 
breaking of the house (d ). So it is deemed an ' entry ' 
when the thief breaketh the house and his body or any part 
thereof, as his foot or arm, is within any part of the house, 
or when he putteth a gun into a window which he hath 
broken, or into a hole of the house which he hath made, of 
intent to murder or kill f but if he doth barely break the 
house without any such entry at all, that is no burglary (e), 
to constitute which, as above observed, there must be both 
a breaking and an entry. 

There may, however, be a constructive breaking of a 
dwelling-house effected by stratagem, fraud, or through the 


in the day-time and the entering in the 
night, or the Inreaking in the night and 
entering in the day, this would not at 
common* law be burglary : 1 Hale P. 
0., p. 551 ; but if the breaking be one 
night, with a burglarious intent, and 
the entering be on a subsequent night, 
this would Buffioe to constitute the 
crime of burglary : Id. ibid ; R. v. 
Smithf Russ. & Ry. 417 ; R. v. Jor- 
doiTif 7 Car. & P. 432. 

(c) 8 Inst. 64; Hawk. P. C., Book 
« 2,^0. 83, s. 40. 

{d) 3 Inst. 64. In regard to the 


question, what may suffice to constitute 
an actual breaking ? see iS. v. Eyamtf 
7 Car. & P. 441 ; R. v. Haines^ Russ. 
& Ry. 451 ; R, v. Hall, Id. 355 ; R. 
Y, Russell, 1 Mood. C. C. 377 ; i2. ▼. 
Smith, Id. 178 ; R, v. Rohinson, Id. 
327 ; R. V. Jordan, 7 Car. k P. 432, 
436, 

(e) 3 Inst. 64; 2 East P. C., p. 
490. As showing what may consti> 
tute an ‘entry,’ see R, v. Davie, Russ. 
& Ry. 499 ; R, t, BaUey, Id. 341 ; 
Reg. V. Simpson, 3 Car. k K. 207, 
n. (a). 
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laedium of intimidation, suflScient to sustain an indictm^^nt 
for burglary ; for, on an act done in fraudem legis, an un- 
favourable construction will be put (/) — thus, to knock at 
the door of a house in the night-time, and, upon its being 
opened, to rush in with a felonious intent ; or to gain ad- 
mittance to a house in the night-time under pretence of 
taking lodgings therein, and then to fall upon the landlord 
and rob him ; or to procure a constable to gain admittance 
in order to search for thieves, and then to bind the constable 
and rob the house, — all these entries have been adjudged 
burglarious, though there was no actual breaking ; for the 
law will not suffer itself to he trifled with by such evasions, 
especially under the cloak of legal process ” (V/). 

2 ndly. We have already seen, that, to support an indict- 
ment for burglary, the breaking and entering or the breaking 
out of the dwelling-house in question, must have taken place 
during the night-time, as defined by the statute law. And 
3 rdly. In order to constitute the crime of burglary, the 
intent to commit some felony within the dwelling-house, 
whether such felonious intent were executed or not, must be 
proved, or tlie actual commission of a felony in such dwelling- 
house must be proved together with a breaking out thereof 
in the night-time (h). If it appear that the lu'caking and 
entering was to commit a mere trespass, we have seen that 
this will not amount to burglary, the injured party being 
left to his civil remedy (7). Where, however, such a breach 
and entry of a house as has been above described is eflfected 
by night with intent to commit a robbciy, a murder, a rape, 
or any other felony, this is burglary, whether the substantive 
offence contemplated be actually achieved or not. Nor does 
it make any difference whether such offence were felony 

(/) See 3 Inst. ^4. R v. Cornwell^ Id. n. 

{g) 4 Bla. Com., pp. 226-7 ; 3 Inst, (A) Ante, p. 965. 

64 ; 2 East P. C., p. 485 ; 1 Hale P. (i) See Arg., lleg. v. Pmoell^ 2 Den. ^ 
C., p. 553 ; 19 How. St. Tr. 782 ; C. C. 405. 
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at common law or created so by statute, since that statute 
which makes an offence felony gives it incidentally all the 
properties of a felony at common law (^). The intent in 
breaking -and entering may indeed be presumed from the 
actual commission of the specific felony charged (?), but it 
must be averred in the indictment and proved as laid (m). 
If, therefore, the indictment charged that the breaking and 
entering was with intent to steal goods and chattels, it would 
not be sufficient to show that the accused broke into the 
house with intent to steal mortgage-deeds — for mortgage- 
deeds, being subsisting securities for the payment of money, 
are clearly choses in action, and as such are not properly 
described in the indictment as goods and chattels (n). So, 
by the common law the stealing of chattels personal alone 
amounts to the offence of larceny ; and if an indictment for 
Jiat offence were to allege that goods and chattels were 
stolen, proof that chattels real were stolen would not support 
the indictment (o). 

It remains Imt to add, that, on an indictmept for burglary 
which comprehends within itself an indictment for house- 
breaking and usually for larceny in the house, if the jury are 


(k) 4 Bla. Com., pp. 227, 228 ; R. 
V. Locost^ Kel. 30 ; 1 Hale P. C. pp. 
549, 559 ; Hawk. P. C., Book 1, Chap. 
38, s. 1 ; 2 East P. C., 484, 619, 
citing R. V. Vandercombj 2 Leach C. 
C. 708 ; 3 Inst. 63. 

(l) 1 Hale P. C , p. 659 ; R. v. FwT’ 
nival, Buss. & By. 445. 

In Ros$ V. Iltmter^ 4 T. R. 38, 
BvUer, J., alluding to an indictment 
for burglary, says, < ‘ Suppose the goods 
were not actually taken and carried 
away, observe what would be sufficieut 
to be proved ; the fact of breaking and 
entering the house ; and whose house 
it was ; and that it waa in the night ; 
because all these circumstances are 
specifically alleged in the indictment, 


and they are all affirmatives ; then the 
intent with which these facts were done 
is equally material ; but if the pro- 
secutor prove all the former circum- 
stances, it is a question for the jury to 
determine whether he (the prisoner) 
did not enter with the view of stealing 
the goods, unless the party accused can 
show to their satisfaction that his in- 
tent was innocent,” 

(m) See K v. Din^ley, cited 2 Leach 
C. C. 841 ; 1 HaleP. C., p. 561 ; Reg. 
V. Clarice, 1 Car. & K. 421. 

(w) Reg. V. Powell, 2 Ben, C. U. 
403. 

(o) Per’Aldmon, B., 2 Ben. C. C. 
409. See 24 & 25 Viet. c. 96, s. 28. 


Conviction 
on indict- 
ment for 
burglary. 
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satisfied that there was a breaking in the night-time with 
intent to steal, they may convict the accused of burglary ; 
if they should think that the breaking was not in the night- 
time, but that there was a breaking and goods stolen of any 
value, they may convict of house-breaking under the stat. 
24 & 25 Viet. c. 96, s. 56 ; or, if they should think that the 
evidence of the breaking is not sufficient, they may convict 
the prisoner of stealing in a dwelling-house to the value of 
51 . (p) ; the rule upon this subject being, that, “ in order to 
convict of a felony which was not the felony primarily charged, 
it is necessary that the minor felony should be substantially 
stated in the indictment ” (j). 

(p) Per Oaselet, J., JJ. v. Compfon, (q) Per Jervit, C. J., Reg. 7 . Rtid, 
3 Car. & P. 418 ; jR. V. Butterworthy 2 Den. C. 0. 92. 

Russ. & Ry. 520. 
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THE PROCEEDINGS AT A CRIMINAL TRIAL (a). 


Before attempting a brief view of the proceedings at a 
Criminal Trial, whether it take place at the Assizes, at the 
Central Criminal Court, or before Judges acting by virtue of 
a special commission from the Crown, it may be well to 
remind the reader that there are cases — not a few — in which 
express power is given to inferior tribunals or to particular 
functionaries, as Recorders »and others, to deal with certain 
kinds of offences according to their discretion, regulated and 
limited more or less stringently by the statute law. From 
amongst functionaries clothed with such discretionary 
powers, Justices of the Peace may, in connection with the 
subject of this Chapter, claim especial notice. 

The newer of a Justice of the Peace as a criminal Judge is Justices of 

r ^ the peace — 

derived in part from his commission proceeding from the 
Crown, and in part from particular Acts of Parliament. 

Under the commission of the peace (6) the justice derives a 
twofold power, first when out of sessions, and secondly when 
sitting in sessions, either general or petty. When out of 


(a) The aim of this Chapter is 
rather to direct the attention of the 
student to certain points of practical 
im portance connected with criminal 
procedure than to exhibit a complete 
view of it. In regard to the functions 
of the grand jury, the arraignment and 
trial, the right of challenge, judgment* 
the eftect of a pardon, and the various 
kinds of punishment inflicted under the 
sanction of our law, the reader is re- 


ferred for full information to Chapters 
65-68 inclusive of Mr. Warren’s excel- 
lent Abridgment of Blackstone’s Com- 
mentaries. 

(6) Of which the form may be seen 
in Burn's J. P., 29th ed., vol. 3, p. 
988 ; and in Dickinson s Quarter Ses- 
sions, 5th ed., p. 65. 

As to the powers of Stipendiary Ma- 
gistrates, see 21 A 22 Viet. c. 78. 
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sessions the commission empowers him singly to conserve the 
peace, to suppress riots and affrays, to take security for 
keeping the peace, and to apprehend and commit felons and 
other criminals. The commission of the peace also em- 
powers any two or more justices to hear and determine all 
felonies and other offences, which, as Blackstone remarks (c), 
is the ground of their jurisdiction at sessions — a jurisdiction 
which has, however, been most materially restricted by the 
1st section of stat. 5 & 6 Viet. c. 38 — intituled ^^An Act to 
define the Jurisdiction of Justices in General and Quarter 
Sessions of the Peace,’' — which enacts, that, after the passing 
of that Act, neither the justices of the peace acting in and 
for any county, riding, division, or liberty, nor the recorder 
of any borough, shall at any session of the peace, or at any 
adjournment thereof, try any person for any treason, murder, 
or capital felony, or for any felony which, when committed 
by a person not previously convicted of felony, is punishable 
by transportation beyond the seas for life ; or for any of the 
following offences : — 1. Misprision of treason ; 2. Offences 
against the Queen’s title, prerogative, person, or government, 
or against either House of Paidiament ; 3. Offences subject 
to the penalties of praemunire (d ) ; 4. Blasphemy and 

offences against religion ; 5. Administering or taking unlaw- 
ful oaths; 6. Perjury and subornation of perjury; 7. Making 
or suborning any other person to make a false oath, affirma- 
tion, or declaration punishable as perjury or as a misde- 
meanor ; 8. Forgery; 9. Unlawfully and maliciously setting 
fire to crops of com, grain, or pulse, or to any part of a wood, 
coppice, or plantation of trees, or to any heath, gorse, furze, 
or fern ; 10. Bigamy and offences against the laws relating to 
marriage; 11. Abduction of women and girls; 12. En- 
deavouring to conceal the birth of a child ; 13. Offences 
against any provision of the laws relating to bankrupts and 


(c) 1 Com., p. 854. 

(d) In regard to the offence of prte- 


mnnire, see 4 Bla. Com., Chap. 8. 
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insolvents; 14. Composing, printing, or publishing blasphe- 
mous, seditious, or defamatory libels; 15. Bribery; 16. 
Unlawful co-mbi nations and conspiracies, except conspiracies 
or combinations to commit any offence which such justices 
or recorder respectively have or has jurisdiction to try when 
committed by one person (e) ; 17. Stealing or fraudulently 
taking or injuring or destroying records or documents be- 
longing to any Court of law or equity, or relating to any 
proceeding therein ; 18. Stealing or fraudulently destroying 
or concealing wills or testamentary papers, or any document 
or written instrument being or containing evidence of the 
title to any real estate, or any interest in lands, tenements, 
or hereditaments. 

Further, it seems clear that county magistrates have by 
their commission jurisdiction in all indictable offences to receive 
the information of any individual respecting them — ^to grant 
a summons or w^arrant thereon to bring the accused party 
before them — to examine the witnesses on oath — to hear 
what the accused has to say in his defence — to take down 
the examinations in writing — and then either to discharge 
the accused, to admit him to bail, or to commit him for 
trial (/) : — the mode of enforcing the attendance of the 
party accused or. suspected of crime before the justice, or of 
apprehending one against whom an indictment has actually 
been found — of compelling the attendance of witnesses 
before the magistrate — of conducting their examination — of 
taking down the depositions — of receiving the statement, if 
any, of the accused {g) — of transmitting the depositions and 
statement to the Court in which the trial is to be had, — 
being minutely regulated by the 11 & 12 Viet. c. 42, inti- 
tuled '' An Act to facilitate the performance of the duties of 

(c) See Latham v. Reg.^ 4 N. Rep. See Reg, v. Watts^ 1 L. & C. 0. C. 
239. 339. 

(/) Arch. J. P., 4th ed., vol. 2, p. {jg) See Reg, v. Strippy Rearsl. 648. 
28 ; 1 Bla. Com., pp. 349, 353-4. 
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Justices of the Peace out of Sessions within England and 
Wales with respect to Persons charged with Indictable 
Offences/’ the provisions of which statute should of course be 
carefully studied in reference to the due discharge of magis- 
terial duties by those who are invested with them. 

In many of the cases falling within their summary juris- 
diction, justices of the peace and stipendiary magistrates 
have a discretionary power either to exercise their jurisdic- 
tion or to refer the case to the sessions or assizes by 
committing the accused — as, for instance, under the Juvenile 
Offenders’ Act (10 & 11 Viet. c. 82 (A)), or under the Act 
" for diminishing Expense and Delay in the Administration 
of Criminal Justice in certain cases” (18 & 19 Viet. c. 126), 
or under the 24 & 25 Viet. c. 97, for consolidating and 
amending the Statute Law relating to Malicious Injuries to 
Property. And under the stat. 20 & 21 Viet. c. 43, intituled 
An Act to improve the Administration of the Law so far as 
respects summary proceedings before J ustices of the Peace,” 
after the hearing and determination by one or more J ustices 
of any information or complaint which he or they may have 
power to determine in a summary way, either party dissatis- 
fied with the determination may apply for a Ctose, setting 
forth the facts and grounds thereof, for tlM) opinion thereon 
of one of the Superior Courts of Law to be named by the 
party applying (i). 

From what has been above said we may infer that the 
jurisdiction exercised by justices of the peace (Jc) is in some 
cases substituted, to all intents and purposes,- for — whilst in 
others it is ancillary to — that of a superior tribunal. In 


(h) See also the 17 & 18 Viet. c. 86, 
amended by 18 & 19 Viet. c. 87 ; 13 & 
14 Viet. c. 87. 

(i) See NewmaUj app., Baker ^ reap., 
8 C. B., N. S., 200 ; pavys, app., 
Douglas^ reap., 4 H. & N. 180 ; Buck- 
mcLiteTy app., Reynolds^ reap., 13 C. B., 


N. S., 62. See also 24 & 25 Viet. c. 
96, 88. 107, 108, 110; 24 & 25 Viet, 
c. 97, s. 68. 

(k) As to the jurisdiction of Borough 
Justices, see Arch. J. P., 4th ed., vol. 
2, p. 31. 
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point of fact, indeed, almost every criminal offender who 
appears for trial at the assizes has in the first instance been 
examined and committed by a magistrate in the ordinary 
way, having been brought before him either with or without 
a summons or warrant by a police constable acting on his 
own judgment or on the complaint of some private indi- 
vidual (t). Although cases do, nevertheless, present them- 
selves in which the preliminary process here spoken of 
is altogether wanting — as where a prisoner has been com- 
mitted by the coroner in pursuance of the verdict of his 
jury (m) — a committal, however,- which does not in any way 
oust the jurisdiction of ordinary justices — or where a sup- 
posed criminal is arrested by virtue of a warrant issued by 
the Privy Council or a Secretary of State (n ) — or where an 
infoimation is filed by the Attorney-General ex offteio, or by 
the Master of the Crown-office, with leave from the Court of 
Queen’s Bench, at the instance of an individual (o) — or where 
a presentment is made by the grand Jury of an offence 
within their own knowledge or observation (p) — or, lastly, 
where a private person prefers a bill to the grand jury, 
without preliminary notice, against an absent paily — a mode 
of proceeding, however, which is neither commonly resorted 
to nor expedient, and on which restriction has, as regards 
various offences, been imposed by a recent statute (q). 

We are told, however, in a work of authority (r), that pro- 
secution by indictment is the most usual and constitutional 
course for bringing offenders to justice on ciiminal charges. 


(Z) Ante, pp, 717 et seq. 

(m) A coroner is now empowered to 
accept bail for a person against whom a 
verdict of manslaughter has been found 
by his jury : 22 Viet. c. 38, s. 1, 

(n) See the esuses in regard to such 
warrants collected : Toml. L. Diet., tit. 
“ Commitment,*’ I. 

(o) Ante, p. 240. 


(jp) 4 Bla. Com., p. 301. 

{q) 22 & 23 Viet. c. 17, intituled 
“ An Act to prevent vexations indict- 
ments for certain misdemeanors.” See 
Reg, V. Bray^ 3 B. & S. 255 ; Reg. v. 
Ruidge, 33 L. J., M. C., 74 ; 24 & 25 
Viet, c, 96, 8. 80. 

(r) Dickinson’s Quarter -Seas., 6th 
ed., p. 168. 


Procedi 
by indi* 
nient. 
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The ‘ indictment ’ k an accusation preferred in the name of 
the sovereign to a grand jury competent by law to find it^ and 
found by them on their oaths (s ) ; this accusation, when first 
preferred to the grand jury, being called a bill, and being pro- 
perly termed an indictment only when found by them. Now 
the office of the indictment being to inform the prisoner of the 
charge which he is called upon to answer, it might certainly, 
d jpriori, bo supposed that the simpler the phraseology used, 
and the shorter and more free from technicality the statement 
of the offence charged therein, the more surely and effectually 
would justice be administered — the risk of its defeat being 
diminished in proportion as simplicity was attained. Till 
recently, however, the view entertained in relation to the 
framing of indictments in criminal proceedings seems to have 
differed essentially from that just stated ; for the extreme 
certainty re(piired, and the technical and inverted phraseology 
used in an indictment, as well as the multiplicity of counts 
inserted in it for the purpose of obviating purely formal objec- 
tions, must have rendered that instrument in most cases 
unintelligible to the prisoner, and without doubt perpetually 
led, in one way or another, to the frustrating of the require- 
ments of justice. However, by the stat. 14< & 15 Viet. c. 100, 
s. 24, all objections grounded on certain formal defects in the 
indictment specified in that section are altogether done away 
with, so that no advantage can henceforth be taken of 
them {t). Moreover, by the 25th section, every objection 
to an indictment for any formal defect apparent on the 
face thereof ” must be taken by demurrer or motion to quash 
such indictment before the jury are sworn, and will no 


(s) Dickinson’s Quarter Sess., 6th 
ed., p. 168. 

As to the mode in which the hill is 
found or ignored by the grand jury, 
reference may be made to 4 Bla. Com., 
p. 305. 

By the stat. 19 & 20 Viet. c. 54, s. 1, 


the foreman, or acting foreman, of the 
grand jury, is now “authorised and 
required ” to administer the usual oath 
to witnesses for examination in support 
of the bill of indictment. 

(t) See Reg. v. Frosty Dearsl. 474. 
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loiager be available for the prisoner by motion in arrest of 
judgment or on error ; and the same section further empowers 
the Court to amend any such formal defect when an objection 
ds taken to the indictment on account of it. 

The 1st section of the Act just named is also most material 
in relation to the better administration of criminal justice. 
Formerly, if a variance occurred between any allegation in 
an indictment and the evidence adduced in support of it, the 
prisoner was entitled to be acquitted, and this necessarily 
led to much inconvenience (u), which, having been partially 
obviated by various statutory enactments (x), has, so far as 
is deemed consistent with justice, been removed by the clause 
in question. 

It provides, that whenever, on the trial of any indictment 
for any felony or misdemeanor, there shall appear to be any 
variance betv^een the statement in such indictment, and the 
evidence offered in proof thereof,” in respect of any of the 
various matters set forth in the above section, ex, gr., in the 
Christian or surname of any person mentioned therein, or in 
the name or description of any matter or thing whatsoever 
therein named, or in the ownership of any property named or 
desciibed therein,” the Court may, if it shall consider such 
variance not material to the merits of the case, and that the 
defendant cannot be prejudiced thereby in his defence on such 
merits,” order the indictment to bo amended according to the 
proof, on such terms as to postponing the trial to be had 
before the same or another jury,” as the Court shall think 
reasonable ; — and when the amendment in question has been 
made, the trial and proceedings subsequent thereto mil take 
place in the same manner in all respects and with the same 
consequences, both with respect to the liability of witnesses to 
be indicted for perjury and otherwise, as if no such variance 


(li) See Mr. Greaves's ed. of Lord Campbeirs Acts, p. 2. 
(as) Id., p. 3. 
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had occurred ” Now, with reference to the section thus briefly 
abstracted, one point must especially be noticed, viz,, that an 
amendment can only be made in any of the cases therein 
specified, where it does not affect the merits of the case, that 
is to say, where it does not affect the substantial truth and 
justice of the case with reference to the guilt or innocence of 
the prisoner (y). Cases, it has been said, may easily be put, 
where no doubt can exist that the variance in question is not 
material to the merits, and where, therefore, the defendant 
cannot be unfairly prejudiced by an amendment. For in- 
stance, if a man steals a sheep during the night out of a field, 
being ignorant at the time of the name of the owner of the 
sheep, it could hardly be said that the owner^s name would be 
material to the merits of the issue of ‘ guilty ' or ^ not guilty.’ 
In each case, however, the Court must necessarily form its own 
judgment with reference to the facts brought before it. And 
the two questions for consideration before making an amend- 
ment will always be — 1st, whether the variance is material to 
the merits of the case ; and 2ndly, whether the defendant can 
be prejudiced by the amendment in his defence (z) upon the 
merits ; for of course, in one point of view, he must always 
be prejudiced by an amendment, inasmuch as he might 
altogether escape conviction if it were not made. 

Much less precision and certainty are now necessary in 
framing indictments than were formerly required. Accord- 
ingly, an indictment under the new practice is generally 
characterised by extreme brevity and simplicity. It consists 
of {d ) — 

1st. The venue, which indicates the Court before which the 


{y) See Mr. CJreaves’s ed. of Lord 
Campbell’s Acts, p. 4. 

(z) Id., p. 5. 

(a) As regards, the time at which a 
bill may be preferred and an indictment 
found, it will be well to observe, that, 


by virtue of the rule nullum tempus 
occurrit regi, this may be done, where 
a particular period of limitation is not 
prescribed by statute, at any length of 
time after the offence was committed. 
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offender is to appear, and the jurisdiction within which the 
offence charged was committed or is triable (6). 

2ndly. The statement of the offence, which must contain 
such ingredients as are essential either at common law or by 
statute to constitute it. Thus, where by statute a particular 
act is punishable when done with a particular intent — such 
intent must be alleged in the indictment conformably to the 
statute. And, in preparing an indictment for any statutable 
offence, care must be taken so to allege it, that it may be 
brought within the puiwiew and meaning of the Act (c). The 
indictment must, further, charge the defendant directly and 
positively with having committed the offence thus set forth 
and alleged (d). 

And 3rdly, the conclusion, with reference to which I will 
merely say, that, although the 24th section of the 14 & 15 
Viet. c. 100, renders the want of a proper or formal con- 
clusion to an indictment immaterial, yet this must not be 
understood as having affected the practice as to concluding 
the indictment contra formam statuti, where the offence 
charged in it is founded upon the statute law (e). 

Let us now assume that the bill has been duly presented 
to and found by the grand jury, and that the accused party 
is in custody, the next step in the proceedings is to arraign 
the prisoner, i.c., to call upon him when placed at the bar of the 
Court to answer the matter charged against him in the indict- 


(t) Under tiie Btat. 19 Viet. c. 16, 
8. 3, the Court of Queen's Bench may 
order that any person charged with an 
offence committed out of the jurisdic- 
tion of the Central Criminal Court 
shall, nevertheless, be tried at that 
Court. See Reg, v. Palmer^ 5 £. & B. 
1024 ; Reg. v. WilTcSy Id. 690 ; Reg. 
V. Jewell, cited Dearsl. & B. 174. 

(c) As to the joinder of counts in an 
indictment, see Arch. Or. PL, ISthed., 
pp. 61 et seq. A misjoinder, as where 


a count for felony is improperly joined 
with one for misdemeanor, may be cured 
by verdict of acquittal on either count : 
see Reg. v. Ferguson, Dearsl. 427. 

{d) Arch. Cr. PL, 15th ed., pp. 51 
et seq. 

(c) See Arch. Cr. PL, 15th ed,, pp. 
67, 58. 

The reason why an indictment for a 
statutory offence should conclude con* 
tra formam statuti, is stated in Hawk. 
P. C., Bk. 2, Chap. 26, ss. 115, 116. 

3 R 2 


Arraign 

ment 
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Plea. 


ment (/). On this arraignment the prisoner is required to 
plead ‘'guilty” or “not guilty” unless indeed, as rarely hap« 
pens in practice, he has some special matter of defence to 
urge in answer to the indictment. Of such special plea the 
most usual and important subject-matter now if^, that he 
(the prisoner) has already been “ lawfully acquitted or con- 
victed of the identical felony or misdemeanor charged and 
specified in the indictment and this plea would of course, 
if substantiated, offer good ground of defence ; for it is a 
principle designated by Lord Camphelly C. J. (^), as a “ sacred 
maxim ” of our law, that — Nemo his vexari debet pro eddem 
causa — no man ought to be twice tried, or brought into 
jeopardy of his life or liberty more than once for the same 
offence. Tlio effect of the plea of autrefois acquit in con- 
nection with a particular statutory provision since repealed 
(7 Will. 4 & 1 Viet, c. 85, s. 11,) was much discussed in 
Bird's case {h), to which, as also to the more recent cases 
below cited (/), for additional information respecting it, the 
reader is referred. 

With the exception of the particular ground of defence 
just adverted to, a special plea to an indictment is little 
known in practice (/c) ; and should the prisoner on his ar- 


(/) 4 Bla. Com., p. 322. See Reg. 
V. Key, 2 Den, C. C. 347 ; Reg. v. 
Shuttleworth, Id. 351 ; Reg. v. Clark, 
Dearsl. 198. 

{g) Reg. v. Bird, 2 Den. C. C. 216, 
22.2, at which latter page the learned 
Lord Chief Justice remarks, that “it 
is only the ignorant and the presump- 
tuous who would propose that a man 
should be liable to be again accused 
after a judgment regularly given pro- 
nouncing him to be innocent. Accord- 
ing to this novel doctrine, the Crown 
might a second time prosecute for high 
treason a person who had been acquitted 
of the charge by a jury of his country, 


and there would be no end to prosecu- 
tions for felony or misdemeanor prompted 
by private malevolence.” See also 4 
Dla. Com., pp. 335-6. 

{h) 2 Den. C. C. 94. 

(i) Reg. v. Green, Dearsl. & B. 113; 
Rrg V. Moah, Dearsl. 626, 630 ; Reg. 
v. Charlceiwrfk, 1 B. k S. 460, where 
the power of a Judge to discharge the 
jury from giving a verdict in a case of 
misdemeanor was much considered. 

{k) Special pleas are to the jurisdic- 
tion of the Court, or in abatement. See 
(/Brien v, Reg., 2 H. L. Ca. 469 ; 
(y Connell v. Reg., 11 Cl & P. 155, 
165, 466, 469; R. v. Johnson, 29 
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raignment plead not guilty (Z), the next step in the pro- 
ceedings will be to swear the jury (m), which is done subject 
to a right of challenge to the array or to individual jurymen 
on the part of the prisoner or defendant and of the Crown (ti). 
When the jury have been sworn the prisoner is ' given in 
charge’ to them, the meaning of which phrase is shown by 
the address of the clerk of arraigns to the jury ; for, after 
stating the specific offence on which the prisoner stands 
indicted and his plea thereto, he tells them that their 
'' charge is to inquire whether he be gTiilty or not guilty, 
and to hearken to the evidence.” 

The above form having been duly observed, the counsel 
for the prosecution opens his case to the jury, produces 
evidence, and calls witnesses in support of it, whose ex- 
amination is conducted in accordance with certain principles, 
which must needs be observed and scrupulously adhered to, 
experience teaching us that the truth will far more often 
and more surely be arrived at if sought for by the aid of 
indexible rules than if pursued by ingenious surmises, or 
traced by the light of proofs, wliich, though in the particular 


How. St. Tr. 385 ; and autrefois acquit, 
convict, or attaint, or a pardon from 
the Crown, is also pleadable. 

The prisoner may, moreover, demur 
to the indictment or information, on 
the ground that it is “ not sufficient in 
law.” “By a general demurrer, the 
prisoner confesses all the material facts 
charged against him in the indictment, 
though in the case of a demurrer of a 
special nature, which is usually called 
a demurrer in abatement, it might be 
otherwise : ” Reg. v. Faderman, 1 Den, 
C C. 565, 570. 

(/) If the prisoner on being arraigned 
should “stand mute of malice or will 
not answer directly to the indictment,” 
the Court may order a plea of “not 
guilty ” to be entered on behalf of the 


prisoner by the proper officer, and the 
plea so entered will have the same 
force and effect as if the prisoner had 
actually pleaded the same : 7 & 8 Geo. 
4, c. 28, s. 2. . 

(m) When in a case of misdemeanor 
the record has been removed by certi- 
orari into the Court of Queen’s Bench, 
a special jury may be obtained at the 
instance either of the prosecutor or of 
the defendant. 

(«) Mansell v. Reg. Dearsl. & B. 
375 ; S. a, 8 E. & B. 54; Reg.Y. 
Mellorj Dearsl. & B. 468 ; O'Connell 
V. Reg., 11 Cl. & F. 155 ; Gray v. 
Reg., Id. 427 ; G'Bi'kh v. R^g., 2 H. 
L. Ca. 465, 470, are important with 
reference to the right of challenge. 


Swearing 
the jury, 
iic 


Giving in 
charge. 


Case for the 
Crown. 
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Rules of 
evidence to 
be observed. 


case apparently sufficient, are nevertheless shown by ab- 
stract reasoning to be deceptive and fallacious. It has been 
affirmed, indeed, that no material difference exists, in regard 
to the rules of evidence, between criminal and civil pro- 
cedure — that what may be received in the one case may be 
received in the other, and what is rejected in the one case 
ought to be rejected in the other (o) — that in short, a fact 
must be established by the same evidence, whether it is to 
be followed by a criminal or civil consequence ” (p). In 
either mode of procedure, for instance, civil or criminal, the 
following rules obtain : that the proofs adduced must be 
relevant to the issue — ^that the best evidence which the 
nature of the case will admit of must be given — that secon- 
dary evidence will only be receivable where the best and 
most direct evidence cannot be had — that hearsay is not in 
general admissible as evidence, because the individual whose 
words are spoken to was not sworn nor can be submitted to 
cross-examination — that entries made by a person since de- 
ceased when against his own interest {q)y or made in the 
usual course of business, may be received — that the Court 
must construe wiatten documents, and the jury must decide 
upon the facts. The rules just stated, it will be obvious, are 
applicable as well in civil as in criminal coui*ts, whereas the 
following more frequently present themselves to notice in the 
latter — that our law presumes in favour of the innocence of 
an accused — that it regards the evidence of accomplices with 
suspicion — that a confession, whether judicial or extra-judi- 
cial, i.e., whether made before a magistrate or in Court and 
in the due course of legal proceeding, or made elsewhere and 
under other circumstances — is admissible provided it was 
voluntary, and must, if admissible at all, be received in its 

(o) Per Abbott, J., R. v. Wation, 2 Melville’s trial, 29 How. St. Tr. 764. 
Stark. N. P. C. 155 ; Per Best, J,, R. (q) See Reg. v. Overseers of Bir- 
V. Burdett, 4 B. & Aid. 122. mlwjham, 1 B. & S. 763, and cases 

(/?) Per Lord ErsTcine, C , at Lord ibere cited. 
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entirety (r) — ^that a dying declaration may be received in 
evidence on a trial' for homicide, where the death of the 
deceased is the subject of the charge and the circumstances 
of the death the subject of the dying declaration (s). 

Passing over the above-mentioned and some other rules as 
to the admissibility of evidence, which are peculiarly appli- 
cable in criminal inquiries, I may observe, in the words of 
Eyre, C. B. (t), that, — although the most common and ordi- 
nary species of legal evidence consists in the depositions of 
witnesses taken on oath (u) before the jury, in the face of the 


(r) By the law of England,” says 
ParJcCy B., in Reg. v. Baldry^ 2 Den. 
C. C. 444-5, “ in order to render a 
confession admissible in evidence, it 
must be perfectly voluntary ; and there 
is no doubt that any inducement in the 
nature of a promise or of a threat held 
out by a 'person in authority vitiates a 
confession the ground for rejecting 
the evidence when so obtained being, 
that ‘ ‘ it would not be safe to receive a 
statement made under any influence or 
fear.” Per Pollock, C. B., Id. 442. 

It is for the Judge who presides at 
the trial to determine whether a con- 
fession tendered in evidence is admis- 
sible or not ; but it is further material 
to observe, that the onus of satisfying 
his mind that it was not made under 
the influence of a threat or of an im- 
proper inducement lies on the prosecu- 
tion ; and if this point is left doubtful, 
the evidence offered will certainly be 
rejected : Reg, v. Wai^ingham, 2 Den. 
0. C. 447, n. 

As to the question who is ‘‘a person 
in authority ” within the meaning of the 
rule above laid down, see Reg. v. 
Moore, 2 Den. C. C. 522, and cases 
there cited ; Reg. v. Sleeman, Dearsl. 
249 ; Reg. v. LiicJchurst, Id. 245 ; Reg. 
V. Laugher, 2 Car. & K. 225. 

The compulsory examination of a 


bankrupt under the stat. 12 & 13 
Viet. c. 106, s. 117, is admissible in 
evidence against him at his trial on a 
criminal charge : Reg. v. Cross, Dearsl. 
& B. 68 ; Reg. v. Scott, Id. 47 ; Reg, 
V. Sloggett, Dearsl. 156 ; Reg. v. Skeen, 
Bell C. C. a7. 

(s) Per Ahhott, C. J., R, v. Mead, 2 

B. & C. 608 ; Reg. v. Hind, Bell C. 

C. 253. 

Dying declarations, says Eyre, C. B., 
in R. V. Woodcock, 1 Leach C. C. 502, 
are made in extremity when the party 
making them is at the point of death, 
and when every hope of this world is 
gone, when every motive to falsehood 
is silenced, and the mind is induced by 
the most powerful considerations to 
speak the truth : a situation so solemn 
and so awful is considered by the law 
as creating an obligation equal to that 
which is imposed by a positive oath ad- 
ministered in a court of justice. See, 
also, per Lord Denman, C. J., Sussex 
Peerage case, 11 Cl. & F. 112 ; per 
Cur. R, V. Drummond, 1 Leach C. C. 
337 ; Tinkler's case, 1 East P. C. 354 ; 
Reg. V. Reaney, Dearsl. & B. 151. 

(<) R. V. Woodcock, supra. 

(tt) See 24 & 25 Viet. c. 66, which 
gives relief to persons unwilling from 
conscientious motives to be sworn. 
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Court, in the presence of the prisoner, and received under all ♦ 
the advantages which examination and cross-examination can 
give besides this kind of proof and certain species of hear- 
say evidence (some whereof have been above alluded to), 
Admissi- which are for various reasons, admitted by law ; — the ex- 
depositions amination of a prisoner and the depositions of the witnesses 
who may be produced against him, taken officially before 
a justice of the peace by virtue of the statute law, may, 
under certain circfumstances, be substituted for vivd voce 
testimony. As to the admissibility, accordingly, and use of 
the depositions and statements of the accused as evidence at 
his trial, a few remarks may here, by reason of the practical 
importance of the subject, conveniently be offered. The 
11 & 12 Viet. c. 42, s. 17, provides that the deposition, duly 
taken in conformity to the Act, of any witness, who, at the 
time of the trial, may be dead, or '' so ill as not to be able 
to travel” (pc), may be read as evidence in such prosecution, 
if proved to have been taken in the presence of the accused, 
and if it be shown that he or his counsel or attorney had 
a full opportunity of cross-examining the said witness ; and 
further, if the deposition purport to be signed by the justice 
— by or before whom the same purports to have been taken 
--no further proof of the deposition being requisite, unless 
it shall be proved that such deposition was not in fact signed 
by the justice purporting to sign the same ” {y). Besides 
being receivable in the event of the death or illness of a 
witness, the case of Reg. v. Scaife (z) shows also, that, where 
the prisoner or one of the prisoners (if there be several in 
the indictment) has resorted to a contrivance to keep a 
witness out of the way, his deposition will be admissible as 
against that party only who procured his absence. But no 
case has decided that a deposition would be receivable merely 

(x) Reg. V. Cockbum^ Dearsl. & B. (y) See Reg. v. ClemtntSy 2 Den. C. 
203 ; Reg. v. R 'dey^ 3 Car. & K. 110 ; C. 251. 

Hey. V, WuUSf 33 L. J., M. C., 03. {z) 17 Q. B, 238, 243. 
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• because the witness could not be found, and on principle this 
would appear not to be so. A deposition, moreover, has 
been rejected, although made by a foreigner, who at the 
time of the trial was residing abroad, though not from an 
intention to defeat justice (a). And even in the case of 
illness of a witness, his deposition will be admissible in 
evidence against the accused only where the charge preferred 
dt his trial is the same as that made before the committing 
magistrate, or, if not technically the same, where the prisoner 
has had full opportunity of cross-examining the witnesses 
called against him (b). 

Again, it is positively required by the statute 11 & 12 
Viet. c. 42, s. 17, that the committing magistrate shall have 
the examination before him of an accused person taken 
down in writing — a neglect to comply with this requisition 
being quite illegal (c) — and if so taken down, the depositions 
cannot at the trial be added to, contradicted, or explained 
by parol evidence of what passed before the justice. There 
is, however, no hardship on the prisoner in acting upon this 
rule, for the deposition is always read over to him, and he 
has thus an opportunity afforded him of insisting that any 
material omission therein shall be supplied and put down in 
writing (d). 

The depositions, then, against an accused person wiU, 
under the circumstances above specified, be good evidence, 
at his trial, for the prosecution. And here a question — 
important with reference to the right to the reply — aiises, 
viz., whether or not the counsel for the prisoner is entitled to 
cross-examine upon the depositions without putting them in 
evidence. Now the settled rule upon this subject is {e), that 

(а) Reg, v, Austin, Dearsl. 612. Brown, 3 Car. h K. 296. 

(б) Reg, v. Ledbetter, 8 Car. & K. {d) Phill. Evid. 10th ed. vol. 2, p. 

108 ; Reg. v. Beeston, Dearsl. 405, 106. 

and cases there cited. («) See 7 Car. & P. 676 ; Reg. v. 

(c) Per Jervis, C. J., Parsems v. Ford, 2 Deu. C. C. 245, 
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where a witness for the Crown has made a deposition before 
a magistrate, he cannot in cross-examination be asked whe- 
ther he did or did not in his deposition make such or such 
a statement until the deposition itself has been read, in order 
to show whether such statement is contained in it ; and, if so 
read, the deposition will then become part of the evidence 
for the defence, so that the counsel for the prosecution will 
be entitled to reply. According to the established practice, 
however, the depositions and the statement of the prisoner (/) 
are thus far treated as distinct, that, by putting in the latter, 
the counsel for the prosecution does not entitle the prisoner s 
counsel to cross-examine upon the former without giving him 
a right to the reply (g). 

Casoforthc Upon the case for the prosecution being closed, and by way 

dcfeiico. 

of answer to the evidence given in support of it, the prisoner's 
counsel will address the jury, calling witnesses and adducing 
documentary evidence to substantiate his defence, if neces- 
sary ; and should he offer evidence, the counsel for the pro- 
secution may reply ; and even where the only evidence 
called on the part of the prisoner is evidence to character, 
although the counsel for the prosecution is entitled to reply, 
it is a matter for his discretion, whether he will use this 
right or not, though cases may occur in which it will be fit 
and proper so to do (Ji), And in any public prosecution for 
felony (i), or misdemeanor (k), instituted by the Crown, its 
law-oflScers and those who represent them are in strictness 
entitled to the reply, although no evidence on the part of the 
piisoner be offered. 


(/) That is, the statement, if any, of 
the accused taken down, after a proper 
caution, by the committing magistrate. 
See the 11 & 12 Viet. c. 42, s. 18 ; 
Meg. V. Sansomef 1 Den. C. C. 145, 
1 48 ; Reg, v. Bondf 3 Car. & K. 
337, n. 

{g} R. V. Pearson^ 7 Car. & P. 671 ; 


per ParkCy B., Reg. v. Ayleiiy 8 Id. 
670. 

W 7 Car. & P. 677. 

(i) Id. ibid. ; Reg. v. Gardner ^ 1 
Car. & K. 628. 

(1;) R. V, Maredcn^ Mood. & Mai. 
439. 
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And now let us suppose that the case on both sides has 
been closed, the evidence summed up, the law applicable to 
it laid down by the judge, and the verdict given (i), the next 
point of practical importance to notice is with respect to the 
mode in which the judgment should be entered. As to this. Judgment, 
of course, no difficulty can be felt where the indictment con- 
sists of one count only, but where it contains several counts, 
charging different offences, with regard to the goodness of 
some or one of which a doubt is entertained, and the verdict 
is returned generally, the judgment should be entered on the 
good counts only, for otherwise it might be reversed on writ 
of error (m). Though now, it is, by the 11 & 12 Viet. c. 78, 
s. 5, provided, that whenever any writ of error shall be 
brought on any judgment or on an indictment in any criminal 
case, and the Court of Error shall reverse the judgment, it 
shall be competent for such Court either to pronounce the 
proper judgment, or to remit the record to the Court below, 
in order that such Court may pronounce the proper judgment 
upon such indictment (7^). 

The safe and proper course, however, for adoption, where 
the indictment on which a conviction has been had contains 
counts of doubtful validity, is for the Court to pronounce 
judgment on each separate count of the indictment (o), and 


(l) A mistake in delivering the ver- 
dict may be corrected within a rea- 
sonable time : Jleg. v. Vodden, Dearsl. 
229. 

A discharge of the jury is not equiva- 
lent to an acquittal : Re NeivtoUf 13 
Q. B. 716. 

(m) O' Connell T, Reg,^ 11 Cl. & F. 
155 ; in which case the judgment of 
Lord Denman, C. J., should be spe- 
cially perused ; Campbell v. Reg., 11 
Q. B. 799, 813, 814, 837 ; Ryalh v. 
Reg., Id. 781, 795. 

(n) “In the case of an indictment 
with some good and some bod counts, 


after a verdict for the Crown upon all 
the counts, the Court below ought to 
arrest the judgment on the bad counts, 
and pass sentence on the good ones.” 
Should the Court below, however, have 
pronounced judgment generally, “the 
Court of error may now order judgment 
to be arrested on all the bad counts, and 
pronounce the proper judgment on all 
the good counts.” Per Lord Campbell, 
C. J., Holloway v. Reg., 2 Den. C. C. 
295. 

(o) See King. v. Reg., 14 Q. B. 31. 
In O'Brien v. Reg., 2 H. L. Ga. 465, 
470, it is said that sentence was dis- 
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to have such judgment entered accordingly, in which case the 
punishment awarded will not be cumulative ; and, if one of 
such judgments be reversed on error, the others will remain 
unaffected by such reversal (p) ; or a nolle prosequi may be 
entered as to all the doubtful counts of the indictment, 
and judgment may be entered up on such counts only 
as are unquestionably good (q) ; and a misjoinder of counts 
will be cured by a verdict of acquittal on the count mis- 
joined (r). 

It has been already observed, that, by the 14 & 15 Viet, 
c. 100, s. 25, every objection to an indictment for any formal 
defect, although ground of demurrer, if taken at the proper 
time, viz., before the jury are sworn, may be amended by the 
Court ; defects of substance, however, may still be taken 
advantage of, where not cured or amended, by motion in 
arrest of judgment, which is made after verdict and before 
judgment pronounced (6*) ; or, if apparent on the record, by 
writ of error if ) ; and, for misdemeanor, a new trial is some- 
times granted, ex. gr., on the ground of surprise (u), or a bill 
of exceptions to the ruling of the judge will lie {x). Of a 
writ of error, indeed, the full effect is now attainable (?/) by 
a much more speedy and less expensive process under the 

C. C. 364 ; lirg. v. Larkin^ Dearsl. 
365 ; lleg. v. Harris, Id. 344 ; Reg. 
V. Inhabs. of Denton, Id. 3. 

(<) See Sill v. Reg., Dearsl. 132. 
The Attorney-Generars fiat, however, 
is necessary before bringing error on a 
judgment for a misdemeanor : Ex'pO'rie 
Newton, 4 E. & B 869 ; In re Newton, 
16 C. 13. 97 ; Reg. v. Stokes, 1 Den. 
G. C. 307. 

{u) Reg. V. Whitehonse, Dearsl. 1. 
{x) See Reg. v. Alleyne ; Alleyne 
V. Reg. Dearsl. 505. 

iy) That is, provided the Judge 
chooses to grant a * case’ for the con- 
sideration of the Court of Criminal 
Appeal. 


tinctly repeated as to each of the five 
counts of the indictment on which the 
defendant had been convicted. See 
also Gregory v. Reg., 15 Q. B. 974. 

(r) See ante, p. 987, note (o). 

{q) Reg. v. Rowlands, 2 Den. C. C. 
364. 

(r) Reg. v. Ferguson, Dearsl. 427. 

An indictment, when so defective 
that no judgment can be given on it, 
may be quashed on certiorari, but after 
verdict the indictment must be con- 
strued lU res magis vaUat quam pereat : 
Per Wightman, J., Reg. v. Craddock, 
2 Den. C. C. 34 ; Rxg. v, Stokes, 1 Den. 
C. C. 307. 

(«) See llcg, v. Rowlands, Den. 
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provisions of the stat. 11 & 12 Viet c. 78, intituled An Act 
for the further Amendment of the Administration of the 
Criminal Law/' by virtue of which a Court of Criminal 
Appeal has been established for determining any question 
of law, which, in the discretion of the judge jvho presides at 
the trial of a criminal offender, may be reserved by him for 
their consideration. The question or questions thus reserved 
are, under sect. 2 of the Act just cited, to be stated in a 
case signed by the judge, together with the special cir- 
cumstances upon which the same shall have arisen ; ” and 
this case is then to be transmitted to and argued before 
the Court of Criminal Appeal, who will deliver judgment 
thereupon. The nature and precise extent of the jurisdic- 
tion of the Court for the consideration of Crown Cases 
Keserved will more distinctly appear on examination of the 
authorities below cited (z). 

Lastly, when judgment — unimpeachable on any substan- 
tial ground — has been passed upon an offender, nothing 
can absolve him from the penalties indicated thereby, save 
only endurance of the same, or a pardon, the right to 
vouchsafe which is, according to our constitution, the pe- 
culiar prerogative of the Crown — the fountain not only of 
honour but of mercy. The effect of a pai'don, if absolute 
and unconditional, is to make the offender a new man, to 
acquit him of all corporal penalties and forfeitures annexed 
to the particular offence, and to give him a new credit and 
capacity (a). 

A pardon, however, may be, and very frequently is, con- 
ditional only, in which case it operates to purge the particular 
offence upon performance of the condition, i. c., upon suffering 

(z) Reg, V. Wehh^ 1 Den. C.C. 838 ; pose in the adminisiration.” Post. 
Reg, V. Faderman, Id. 566 ; Reg. v. Disc. Horn. p. 264, and Disc. High 
Harris^ Dearsl. 344. Treas. 184. Pardca by the Crown and 

(a) 4 Bla. Com. p. 402. “Where its consequences are fully treated of in 
the rigour of law bordereth upon injus- 4 Bla. Com., chap. 31. 

tice, mercy should, if possible, inter- 


Court for 
Crown Cases 
Reserved. 


Pardon — 
absolute^ 


—condi- 

tional. 
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the punishment imposed in lieu of the original penalty by the 
Crown (b). 


And here these Commentaries which have been devoted to 
an examination, more or less detailed, of each of the three 
leading branches of our Common Law — Civil, Quasi-Criminal, 
and Criminal — must conclude : not indeed for lack of matter 
— inasmuch as many topics, which might with propriety have 
been discussed, have been altogether passed over or but 
slightly handled — rather for lack of space — those limits having 
been reached which, at the outset of this Work, it was 
deemed advisable should not be exceeded. On a perusal of 
the foregoing pages, some such ideas as the following may, 
perchance, have been awakened in the reader s mind : — 
^Assuredly the object and the aim of law are of the highest 
and most momentous importance — quid sit jus et in quo 
consistit injuria, legis est dejinire. No science, save indeed 
that which concerns itself with purely moral precepts, can be 
more elevated than this, whose function it is, pro bono pub-' 
lico, to discriminate between right and wrong — to weigh 
with nicest scales — to classify and punish the infinitely 
various infractions of that social compact to which its pro- 
tection has been pledged.’ — Such being the aim and office 
of our Common Law, how may we estimate its principles ? 
A merely casual glance at them will show that they are 
based in truth and justice — a more profound acquaintance 
with them would convince how admirably they are adapted 
and adjusted to the changing wants and exigencies of 
society. The doctrines enunciated by Koman jurists — ^modi- 
fied conformably to the requirements of more polished man- 
ners and more elevated views — are still blended and in- 

(b) See the proceediegs in Smith the Declaratory Act (12 & 18 Vice. o. 
(TBrien's case, aa narrated in Town- 27), paased in conaequence of hia rejeo* 
aend’a Mod St. Tr. toI. 1, p. 460 ; and tion of a conditional pardon. 
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corporated with our law ; from this land they have spread to 
Transatlantic regions, and the deference yielded to them 
throughout realms thus civilised and vast, testifies to the 
wisdom whence they sprung. True, these principles are 
sometimes artificially expounded — ^practically misapplied — or 
lost in technicalities. But in the abstract they are sound — 
will readily adapt themselves to advancing knowledge — and 
aid every onward step in that great career of improvement 
which man has yet to make. In this sense, we may safely 
predict that they will be ETERNAL. 
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CHAMBERS, See Judges’ Chamdeus. 

CHANCERY, 

writs issuing out of, 38, 39 

CHATTEL, 

whether property in, may pass b}’^ sale without delivery, 399 

personal, how defined, 789 

tort to, in wLat it may consist, 789 

CHEQUE, 

action against banker for refusing to honour, 86 
nature of, explained, 460 

who must bear loss on payment of, when forged, 4GI, 462 
consequence of nonpresentment of, 480 n, (?) 

CHIEF JUSTICIAR, 
oftice of, 26 

when it fell into desuetude, 36 

CIRCUITS, 

origin of, 32 

CHOSE IN ACTION, 
what it is, 434 

is not assignable at law, 131, 436, 436 

one reason of this rule, 435 n. (/) 

exceptions to above rule, 437, 438 

larceny cannot be committed of, at common law, 935 

CLUB, 

liability of member of, considered, 549, 550 

COGNOVIT, 

what it is, 259 n. (/) 

cannot be given by an infant, 576 

COMMISSION, 

to examine witnesses, 196 

COMMOJDA TUM, 

how defined, 802 
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COMMON CARRIER. See Cabhiee. 

COMMON LAW. See Lex nox Sckipta. 
of what elements composed, 3 
how declared and evidenced, 20 
to what principles it conforms, 21 
to what end its principles are adapted, 852 

COMMON PLEAS, COURT OF, 

when separated from the Aula Hcgis^ 33 
its jurisdiction between private persons, 33, 34 
its present jurisdiction, 42 

COMPANIES 

liability of members esi projected^ 567 
effect of registration, 568 ♦ 

fraudulent transfer of shares, 832 

CONCURRENT WRIT 

of summons, what it is, 152 

CONDITION PRECEDENT 

to vesting of right of action, 110 
averment of, 170 

CONFESSION, 

w'hen admissible in evidence, 982 

CONSENT, 

a contract is founded on, 252 
effect of, criminally, 926 n. (ni) 

CONSIDERATION, 

not necessary to support judgment, 265 
not in general necessary to support deed, 291 
good or valuable, 293 

necessary ingredient in simple contract, 307, 315 
bygone will not support x>romi3e, when, 307, 314 
how defined, 315 
examples of, 317 et seq, 
contemporaneous with promise, 313, 324 
continuing, illustration of, 324 
bj’gone will support promise implied by law, 311 
and no other, 326 

moral, insufficient to support promise, 331 

obligation to support child, whether sufficient, 331 
concurrent, example of, 333 
consequence of illegality of, 353 
of guarantie need not appear on it, 380, 384, 385 
of bill of exchange will be j)resumed, 438 
absence of, or failure of, ^ action on bill or note, 487 

CONSPIRACY, 

how constituted, 895 
various examples of, 896, 897 

CONSTABLE, 

liability of, for false imprisonment, 717 

CONSTRUCTION, 

various rules of, specified, 520 
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CONSTRUCTIVE TREASON. See High Treasoist. 

CONTRACT. See Contract of Record, Contract tinder Seal, 
Simple Contract, Alien Enemy, Custom, Duress, Evi- 
dence, Executors and Administrators, Husband and 
Wife, Infant, Intoxication, Principal and Agent, 
Statute of Frauds, Usage. 
meaning of this term, 219 
may be of record, special or simjde, 219, 269 
executory or executed, 250 
express or implied, 250, 251 
what is meant by an implied contract, 251 
is founded on consent, 252 
is sometimes prohibited by law, 253 
liow governed by 254 

obligatory force of, how conferred, 250 
effect of fraud on, 334 
action for breach of, when it lies, 344 

motive not material in, 31 1 
charge of fraud in action for breach of, 315 
illegal, as opposed to public policy or moralit}", 353 
illegal, as in direct violation of law, 354 
prohibited by statute, 354 

how far valid when connected with illegal act, 355-300 

opposed to public policy, 360 

in restraint of trade, 363-300 

of immoral tendency, bad, 370 

good faith must be observed in, 370 

parol, what it is, 373 ct seq, 

concerning land, &c., must be in willing, 379, 390 

the capacity to, how it may be affected, 522 et seq. 

of agency considered, 523-54-1 

importance of knowledge of the law of, 640 

tort flowing from breach of, 663 

contrasted with tort, 850 

CONTRACT OF RECORD, 
how constituted, 260 
merger of inferior contract in, 260 

light of action ex delicto in, 261 
estoppel by, 262 
may be vitiated by fraud, 264 
no consideration necessary to support, 205 
hinds the land of debtor, when, 205 
is a consensual contract, 266 
general rules in regard to effect of fraud on, 334 

CONTRACT OF SALE, Frauds^ Statute of. 
of land, 390 
what it is, 397 

when property passes by, 397 et seq^ 
effect of payment, 398 

earnest given, 398, 399 
delivery, 399 

of goods, ordered to be made, 404 

for article in unfinished state, its effect, 405 

damages for breach of, 621 ct seq. 
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CONTRACT UNDER SEAL. See Bond, Consideration, Covenant, 
Deed, Escrow. 

may be unilateral, or tnter pa?'tes^ 249, 267 
dennition of, 267 

solemnities attending execution of, 268 
signing, whether necessary to validity of, 268 
sealing and delivery essential to execution of, 268 
may be' an escrow, 269 
properties of, 270 

doctrine of merger, as applicable to, 276 
estoppel by, 280 

is impeachable for illegality or fraud, 281 et stq,^ tVd 

relief in equity against fraudulent, 290 

requires no consideration to support it, 291 

voluntary, when it may be invalidated, 293 

for carrying out illegal purpose, 295 

binds the heir of contractor, 295 

how it may be discharged, 297 

founded on immoral consideration, whether void, 370 
j)ast immoral consideration lor, whether it avoids, 370 
future immoral consideration for, whether it avoids, 370 
contrasted with simple contract, 427 
in what cases required by the common law, 431 
by the statute law, 432 

by agent, 543 
by partner, 552 

CONTRACTS, 

' how classified, 249 

CONTRIBUTION, 

right of, among'it joint contractors, 310 
CONVERSION, 

meaning of this term in trover, 793 ct s.jfj, 

COPYRIGHT, 

action will lie for invasion o'", 88 
CORPORATION, 

must in general contract by deed, 557 
exceptions to this rule, 558 et seq, 

when contract is incidental to business of, 529 n. (d), 559 
when act is trivial, and of frequent recurrence, 661 
adopted by, 561 

where corporation is established by statute, &c., 565 
how to be sued, 568 

CORPSE 

is not the subject of property, 930 
COSTS, 

certificate of judge for, 70, 71, 202. 

COUNSEL, 

his privilege of speech, 744 
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COUNTY COURT, See Shibe Court. 
general jurisdiction of, 59 

is distinct from the old County Court, 59 n. (w) 
its jurisdiction in regard to a ‘^debt, damage, or demand,’* 61 
splitting demands not allowed to give jurisdiction to, 62-64 
abandonment of excess, to give jurisdiction to, 65 
cases excluded Irom jurisdiction of, 66 
jurisdiction given to, by consent, 60, 68 
when title to realty comes in question in, 66-68 
equitable jurisdiction of, 69 
jurisdiction of, over partnership accounts, 69 
in respect of legacies, 69 
costs of plaintiff suing in, 70-72 
concurrent jurisdiction with superior Court, 71, 72 
piosecutiou of suit in, 
the plaint, 214 
the summons, 214 
particulars of demaiicl, 214 
course of pleading, 214 
the hearing, 214 
judgment, 215 
execution, 215 

against the goods, 215 
against the person, 215 
new trial in, 216 

certiorari to remove cause from, 216 
appeal from, to superior Court, 217 

COURTS OF LAW. See Aulv Ri:gis, Comjion Pleas, CouNir 
Court, Error, Exchiquek, House of Lords, Kino’s 
Bench, SurEiiiou Courts. 

COVENANT, 

action of, where it lies, 126 
definition of, 271 n. {q) 
how created, 271 
construction of, 272 
discharge of, before breach, 297 

after breach, 297-299 
sometimes without deed, 561 n. (7.) 
to repair, damages for breach of, 627 

COVENANTS, 

independent, 272 
dependent, 272 
concurrent, 272 

real, personal, and collateial, 276 
running with land, 274 
express and implied, 275 

COVERTURE. See Husband and Wife. 

CREDIT, 

effect of sale of goods on, 401 

CREDITORS, 

deed or conveyance, when void as against, 293 
by special t}', their lights, 297 
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CRIME, 

meaning of tliis term, 8oG, 859 
is an olftrnoe of a public nature, 859 
meaning of intention in, 862 
where mind is actively in fault, 864 
passively in fault, 865 
intention, how proveable, 865 

capacity to commit, how it may be affected, 869 et seq, 
responsibility of non compos mentis for, 871 
drunkenness, whether an excuse for, 876 
responsibility of infant for, 877 
responsibility of feme covert for, 879 

CRIMES. See Burglary, Larceny, Murdeii, &o. 
classification of, 880 
against the State enumerated, 895 
against the executive power, 897 

the administration of justice, 898 

the public peace, 899 

public trade, morals, or police, 903 

CRIMINAL APPEAL. See Crown Cases Reserved. 

CRIMINAL INFORMATION, 
proceeding by, 240, 933 

CRIMINAL LAW, 

importance of knowledge of, 854 
ignorance of, no excuse for infringing it, 854 
is imperative on all, 855 

CRIMINAL PROCEEDING, 
what it is, 856 et scq. 

CROWN, 

. ratification of trespass by, 102, GOG 

CROWN CASES RESERVED, 

Court for consideration of, 989 

CUSTOM, 

general or particular, 7 
examples of general, 8, 0 

particular or local, 1 1 
qualities of valid, 

whence it dates, 12 

must have been continuously observ’cd, 13 
peaceably enjoyed, 14 
must be reasonable, 14 
certain, 16 
<ompulsory, 18 

• consistent with each other, 1 8 

how construed, 18 
of the country, 19 
of tiade, 19 

mercantile, into what classes divisible, 19 n. (5) 
admissibility of, to explain written contract, 504, 513 
annex terras to written contract, 5('8 
make broker liable as principal, 512 
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CUSTOMAEY LAW, 
what it is, 7 


DAMAGE, 

when too remote, 93-96 

rule as to remoteness of, considered, 632-638, 8I8-80O 
in action for slander, when not necessary, 7 49 

DAMAGE FEASANT* See Distress. 

DAMAGES, 

signification of term, 612 
nominal, 

for breach of contract, when, S7, G14 
trespass to land, 88 
invasion of right to trade mark, 88 
ior an escape, when, 88, 89 

act of trespass evidencing title, 89 

taking water from canal, 90 

diverting water from stream, 90 

breach of covenant to repair, when, 628 n. {d) 

breach of duty, 841 

measure of, 

in actions of contract, 611-640 

inquiry as to motive, irrelevant for determining, 
613 

for breach of contract, nominal damages at all 
events must be recoverable, 614 
for non-payment of liquidated sum, 615, 616 
penalty — liquidated damages — how distinguish- 
able, 617-620 
generally, 620 

on contract for sale of ^oods, 621 

non-delivery of goods, 622 
not accepting goods, 623 
loan of stock, &c. , 624 
price of goods, 625 
breach of warranty, 625 

of covenant to repair, 627 
of contract of hiring and 
service, 628 

wrongful dismissal, 628 
sale of land, 629 

consideration of rule as to remoteness of damage, 632-638, 848 
interest when recoverable, 638 

under Lord Campbell’s Act (9 & 10 Viet, c, 93), 703-705 
in action against joint trespassers, 724, 725 
for false imprisonment, 716 
for seduction, 837 

by master founded on loss of Ber\ice, 838 n. {V) 

enticing away servant, 839 
n. (o) 

of tort, 840-850 

in general, are regarded as compensatory, 840 
against sherilF for an escape, &o., 841 
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D AM AGES — conitnued, 

measure of — co7ttinucd, 

s in action of tort plaintiff in general entitled to recover what 
he has lost through defendant’s tortious 
act, 840-842 

jury sometimes give vindictive damages, 843 
intention or motive of wrong-doer, should it 
affect the damages ? 844 
damages, general or special, 847 
consequential damage, when recoverable, 848 

I>A3INU3I, 

how defined, 74 

BAMNUM AND INJURIA, 
difference between, 74 


BAMNUM BT INJURIA, 

will generally give a right of action, 92 
may fail to do so in certain cases, 93 

where damage is too remote, 93-9G 
where proper remedy is by indictment, 90 


BAMNUM SINE INJURIA, 
meaning of this term, 74 
is not actionable at law, 75 
examples of, Uj et seq. 
action for seduction, 77 

suing plaintiff by mistake, 78 
drawing off water from plaintiff’s well, 78 
explanation of instances sttjyj'n, 79-81 
further examples of, 81-81 


DAYS OF GRACE 

allowed for payment of bill of exchange, 441 

promissory note, 254, 473 n. (e) 


DEBT, 

action of, where it lies, 119 
difference between, and assumpsit, 119, 120 
lies upon judgment of Court of Record, 265 
for penalty under statute, 322 

DECEIT, See Fbattd, 


DECLARATION. See Pleading. 

different parts of, considered, 164, 165 
rules of pleading in regard to, 166 et seq, 
several counts in, when not allowed, 166 
statutory forms of, to be used, 167 

DEED, See Contract under Sear, Fraud. 

may be unilateral, or inter partes, 249, 267 
definition of, 267 

solemnities attending execution of, 268 
signing, whether necessary to validity of, 268 
sealing and delivery essential to execution of, 268 
may be an escrow, 269 
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DEED — continued. 

properties of, 270 

doctrine of merj^er as applicable to, 276 
estoppel by, 280 

is impeachable for illegality or fraud, 281 et seq. 331 

relief in equity against fraudulent, 290 

requires no consideration to support it, 291 

voluntary when it may be invalidated, 293 

for carrying out illegal purpose, 295 

binds the heir of contractor, 295 

how it may be discharged, 297 

past immoral consideration for, whether it avoids, 370 
future immoral consideration for, does avoid, 370 
contrasted with simple contract, 427 
in what cases required at Common Law, 431 

by the Statute Law, 432 
when it may be executed by agent, 543 
by partner, 552 

DEFAULT, 

judgment by, 192 

DEFENDANTS. See Parties to Actio vs. 
in actions ex contt actu, 134 et seq. 
ex delicto^ 143 seq. 


DELIVERY 

of deed, 268, 269 
is essential, 2C8 

of chattels sold — effect of, 339-401 
of goods on sale or return, 401 
to agent of vendee — its etfect, 403 
of bill of lading, 495 


DEMURRER. See Peeadinq, 
its object, 160 
form of, 170 
practice as to, 191 
to indictment, 988 


DEPARTURE 

should be avoided in pleading, 1G8 

DEPOSIT, 

how defined, 799 

DEPOSITIONS, 

when admissible in evidence, 983-985 
practice as to cross-examining upon, 9S5, 986 

DETINUE, 

when it lies, 121 


DEVISEE. 

when liable on deed of devisor, 135 

DIRECTORS. See Companies. 

DISCOVERY, 

of documents, 193 
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BISSOKOUR, NOTICE OF. See Notice of Dishonoitb. 

BISTEESS, 

for rent, 224 

for cattle damage feasant, 224 
DIVORCE, 

effect of, on wife for the purposes of contract, &c., 583, 584 
DOCUMENTS, 

inspection and discovery of, 193 

BOLUS BANS LOCUM CONTRACTUI, 
explanation of this phrase, 342 
what may be evidence of, 351 

DOWER, 117 

DOWER UNDE NIHIL HABET, 117 
DRAWEE, 

of bill of exchange, who is, 442 
DRAWER, 

of bill of exchange, who is, 442 

nature of contiact and undertaking by, 445, 448 

DRUNKENNESS. See Inioxication. 


DUELLINO, 

if it end fatally, is punishable as muider, 907 


DUPLICITY, 

should be avoided in pleading, 166 
DURESS, 

is pleadable in actions on bills and notes, 494 
its effect on the capacity to contract, 600-602 
when it excuses a criminal act, 869, 870, 879 

DUTY, 

correlative to right, 108 n. (5) 
signification of term, 642 n. (c) 

“public” duty, meaning of this expression, 646 

action for breach ot, at common law, 647 
under statute, 654 

action for breach of “ private” duty, 661 
right of action for breach of, how limited, 668- 

when gratuitously undertaken, 670 

DWELLING-HOUSE, 

right of commoner, &o., to pull down, in certain oases, 222, 223 
what is a, in connection with the crimes of house-breaking 
burglary, &o,, 963-970 


DYING DECLARATION, 

when admissible in evidence 983 


8 T 
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EARNEST, 

effect of, in passing goods, 398 

to bind bargain within Statute of Frauds, sect. 17, 407, 417, 4 IS 
EASEMENT, 

prescriptive right to, how acquired, 778-781 

ECCLESIASTICAL COURT, 

writ of prohibition to, when it lies, 231 

EJECTMENT, 

is a mixed action, 117 

when it lies, 753 

depends mainly upon title, 754 

where relation of landlord and tenant exists between parties, 755 

provisions of C. L. Proo. Act, 1852, respecting, 758 et seq» 

on a vacant possession, 758 

no written pleadings in action of, 760 

equitable defence not pleadable in, 761 

nonsuit in, when, 761 

ELEOIT, 

writ of, 204 

EMBEZZLEMENT, 

]iow constituted, 958 

how distinguishable from larceny by servant, 959 
EMBLEMENTS, 392-394 
ENGINEER, 

liability of, for negligence or unskilfulness, 663 

EGUITABLE DEFENCE, 

when pleadable at law, 188 
is not pleadable in ejectment, 761 

EGUITY, 

relief in, against fraudulent deed, 290 

ERROR. See ExcHEauEu Chambek. 
proceedings in error, 211 
error in law, 211 
error in fact, 211 

on judgment in criminal case, 987 
ESCROW, 

delivery of deed as, 269 

ESTOPPEL, 

by matter of record, 262 
deed, 280 

defence of, how raised, 289 

doctrine of, guarded with strictness, 290 

in recital of deed, 290 

in pais, instances of, 427 n. (/) 

rule in regard to, 527 n. (w), 830 et seq, 
as against acceptor of bill of exchange, 454 
on indorser, from denying the drawing of bill, &c., 464 
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EVICTION, 

remedy by, 220 

EVIDENCE. See Confession, DErosiTiONs, Dying Decla.iia.tion, 
Fbaxjds, Statute of. 
must not be pleaded, 167 
preparation of, for trial, 195 
best evidence of a transaction is required, 374 
oral, to vary written agreement, when inadmissible, 374, 499 
to vary contract evidenced by bill of exchange, 375 

promissory note, 376 

to vary contract within 4th or 17th secs, of Statute of 
Frauds, 424-426 

of custom or usage to explain written contracts, 498 et seq.y 542 
patent and latent ambiguities considered, 500 
admissible to identify subject-matter of contract, 502 

or parties to it, 
502 

explain mercantile terms, 504 
to annex terms to written contract, 508 

of usage to vary terms of written contract inadmissible, 610 et seq. 
questions as to admissibility of, how determined, 513 
leading rules of construction of written instruments enumerated, 
520 

of experts in regard to lunacy, 874, 875 

ordinary rules of, at criminal trial, stated, 982 ct soq, 

EXCEPTIONS. See Bill of Exceptions. 

EXCHANGE. See Bill of Exchange. 

EXCHEQUER, COURT OF, 
whence derived, 28 
its original jurisdiction, 28 
its jurisdiction in private suits, 29 
its equity jurisdiction, 30 
its present jurisdiction, 42, 43 

EXCHEQUER CHAMBER, COURT OF. See Eniioii. 
its origin, 47 

EXECUTION. See Capias au Satisfaciendum, Elegit, Extent, 
Fiebi Facias, Levapi Facias. 
in Superior Court, when it may issue, 203, 206 
out of County Court, 215 
of a deed, 268 

EXECUTIVE POWER, 

crimes directed against, specified, 897 

EXECUTORS AND ADMINISTRATORS. See Paeties to Actions. 
how far hound by specialty of testator or intestate, 296 
special promise by, to answer damages personally, 379, 382 
contracts by, their nature and liability on, 603-608 
title of executor whence derived, 603 

administrator whence derived, 604 
their rights' under Lord Campbell’s Act (9 & 10 Viet. c. 93), 704 

3 T 2 
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EXPERTS, 

evidence of, in regard to lunacy, 874, 875 

EXTENT, 

writ of, 206 

EXTRAORDINARY REMEDIES, 
their nature, 218 
by act of party injured, 218 
self-defence, 218 
recaption, 219 
eviction, 220 

abatement of private nuisance, 221 
public nuisance, 223 

distress, 224 

by operation of law, 224 
retainer, 225 
remitter, 225 

granted by Courts of law, 225 
on motion, 225 
mandamus, 227 
injunction, 231 
prohibition, 231 
quo warranto, 234 
certiorari, 236 
procedendo, 237 
interpleader, 237 
recovery of small tenements, 239 
specific delivery of chattels, 240 
criminal information, 240 
habeas corpus, 243 
petition of right, 248 n. {k) 

EYRE, JUSTICES IN, 32 


FALSEHOOD. See Fuatjd. 

without damage will not sustain action, 342 

FALSE IMPRISONMENT, 

action for, generally, 711 

against private individual, 711-717 

constable, police officer, &o. 717 
justice of the peace, 720 

FALSE PRETENCES, OBTAINING MONEY, &e., BY, 

ingredients in this offence under 24 & 25 Yict. c. 96, 952 
how distinguishable from larceny, 952 
what is a false pretence within above statute, 953 
how distinguishable from fraud, 955 

from breach of warranty, 956 
provisions of 24 & 25 Yict. c, 96, as to conviction for, 958 

FELONY, 

civil remedy is suspended when the act done i)5 felonious, 100 
statutory exception to the above rule, 704 
an attempt to commit may be a misdemeanor, 867 
difference between and misdemeanor, 881 



INDEX. 


1013 


FELONY — continued, 
incidents of, 882 
entails forfeiture, 882 
includes trespass, 882, 940 

where, on trial for, defendant is found guilty of attempt to commit, 
884 

under stat. 11 12 Yict. c. 12, 894 

assault with intent to commit, 924 

FEME COVERT. See Husband and Wife. 

contract of, in general void, 326, 583 et seq 

FEOFFMENT, 

how affected by statute, 432 

FEItJE NATTJEJE, See Animals Febje Natub^. 

FINDER 

of lost property has a right against all the world except the 
owner, 791 

conversion by, what is, 793 

when appropriation of lost property by, amounts to larceny, 943 

FIERI FACIAS, 
writ of, 203 

FINAL PROCESS, 

action for malicious arrest on, 729 

FIXTURES, 

whether trover will lie for, 12G 

contract for sale of, whether within Statute of Frauds, 393, 394 

FLOWING WATER, 
right to, 782 

FOOD, 

liability for selling unwholesome, 707 
FOOTWAY, 

duty cast on owner of premises adjoining, 649 
FORBEARANCE, 

may be a good consideration for promise, 383 

FOJICIBLE ENTRY, 902 

FOREIGN BILL, 
what, 468 
protest of, 468 

rights and liabilities of parties on, how determinable, 469, 470 
right of vendee on sale of, when worthless, 484 

FOREIGNER, 

service of writ on, out of jurisdiction, 158 
FORFEITURE, 756, 757, 882 
FORGERY, 

of bills, cheques, and bank-notes, who is to bear the loss, 460- 
462, 483 
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FORM OF ACTION, 

need not be mentioned in writ of summons, 1 1 G 
importance of knowledge as to, considered, IIG 
real, personal, or mixed, 117 
ex contractu^ 118 

assumpsit, 118 
debt, 119 
detinue, 121 
account, 122 
covenant, 123 
annuity, 123 
ex delicto^ 124 

trespass, 124, 643, 674 et seq.^ 763 et seq, 
case, 124, 646 et seq,^ 666, 726 et seq.y 829 
trover, 125, 789 et seq, 
replevin, 126 

mandamus, where it lies, 128 
injunction, where it lies, 128 
ejectment, where it lies, 753 

FRAUD, 

may vitiate judgment of Court of justice, 264 
decree in equity, 264 n. {i), 
deed, 281, 286, 288 
proof of, on whom it lies, 289 
relief in equity against deed on ground of, 290 
want of consideration may be proof ot, 292 
its effect on contract, 334 
distinction between moral and legal, 336 
sufiicitncy of legal, to support action, 337 
of agent, liability of principal for, 337, 341 
scienter, whether essential to action for, 339 
evidenced by misrepresentation, 340 
how constituted, 342 

without damage will not sustain action, 342 
resulting in damage, actionable, 342 

charge of, irrelevant in count founded upon contract, 344 

bow distinguished from bieach of warranty, 347 

evidence of, on sale of hoise, 350 

inducing to contract, evidence of, 351 

how it affects bills and notes, 494 

producing damage, action for, 665, 671, 829, 830 

IS matter for investigation by a jury, 846 

may depend upon wording ^f statute, 846 

in obtaining goods, remedy for, 852 

when not indictable, SCO, 955 

FRAUDS, STATUTE OF, 

its operation on contract made abroad, 46 

its object and intention, 377 n. (6), 378 

provisions of 4th section of, 379 

meaning of word “ agreement’’ therein used, 379 

agreement under, how to be signed, 381 

whether mutually binding, 305 
promise under 4th section by executor to pay damages, 382 

to answer for debt of another, 383-389 
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FUAUDS, STATUTE 0¥---continued. 
policy of above clause, 388 

agreement made upon consideration of marriage, 390 
contract concerning land, &c., within section 4, 390-39t5 
agreement not to be performed within a year under section 4, 
395 

section 17, what within, 406 

its effect on contract not made as it directs, 408 
requirements of, as to contract for the sale of goods of 
the value of £10, or upwards, 407-409 
what is an acceptance and receipt of goods within, 
409-416 

contract within, cannot be varied by subsequent oral agreement, 
424-426 

may be explained by evidence of usage, 542 
FRAUDULENT TRUSTEES, 941, 958 n. {e) 

FREE BENCH, 117 

GAME, 

information for illegally snaring, is a criminal proceeding, 858 

GAVELKIND, 

nature of this custom, 11, 12 

GENERAL ISSUE, 

in the various actions specified, 173-175 

GIFT 

of chattel inter vivos, how perfected, 432 

GOODS, 

meaning of word within section 17 of the Statute of Frauds, 407, 
408 

GUARANTIE, 

obligation of parties to, whether mutual, 305, 306 
what it is, 383 

consideration of, need not appear in, 384, 385 
HABEAS CORPUS, 

its importance in a constitutional i^oint of view, 243 et seq* 
how granted, 246 
return to, 247 

HEALTH, 

torts to, 706 
nuisances affecting, 707 

when punishable criminally, 905 

HEIR, 

how far bound by deed of ancestor, 135, 29G, 297 

HIGH TREASON, 

in what it consists, 881, 888 

by Statute of Treasons, 888 
under 36 Geo. 3, o. 7, 890 
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HIGH TREASON — continued^ 

overt act of, how proved, and what, 890, 891 
hare words cannot constitute, 892 
doctrine as to constructive treason, 893 
period of limitation iti, 894 n. (c?) and n. {e) 

HIGHWAY, 

action for obstruction of, 97, 648 
indictment for obstruction of, 904 

HIRING AND SERVICE. See Damages, Mastee and Seryant. 

H6mICIDE. See Manslaughtee, Murder. 
different degrees of, 906 
primd facie presumed to be malicious, 908 
on provocation, 910 
coupled with felonious intent, 913 
caused by undue correction, 914 
through negligence, 914 

of medical practitioner, 915 
of trustees of roads, 916 
in resisting officers of justice, 917 
where justifiable, 919 
excusable, 920 

occurring abroad, jurisdiction of Court over, 921 

proof of corpus delicti^ 922 

must have happened within year and day, 922 

conviction on indictment for, 922 

accessory before the fact to, 922, 923 

HOUSE-BREAKING, 

statutory provision as to, 963 
requisites to sustain indictment for, 964 

HOUSE OF LORDS, 

appellate jurisdiction of, 48 

HUNDRED COURT, 

its j urisdiction, 24 

HUSBAND AND WIFE. See Adultery, Marriage, Parties to 
Actions. 

deed in contemplation of future separation between, void, 362 
liability of feme for meat supplied after husband^s death, 539 
liability of infant widow for expenses of husband^ s funeral, 
679 n. (A) 

are oue person in law, 583 
exceptions to this rule, 583 n. (c) 
wife cannot bind herself by contract, 584 
contract with husband, 584 
liability of wife ex contractu^ 586 

husband for necessaries, &o., supplied to wife, 588-696 
action by husband for injury to wife, 668 

for abduction of wife, 835 
for injury to wife per quod consortium amisit, 
835, 836 

sending to wife a libel on husband is a publication, 746 
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HUSBAND AND WIFE — continued. 
liability of wife for crime, 879 

wife oanaot commit larceny of husband’s goods, 939 
receipt of stolen goods from husband, by wife, 952 


IDENTITY 

of subject-matter of contract, 502 
of parties to contract, 502 

IGNORANTIA FACTI, 

homicide may be rendered excusable by, 920 

IGNORANTIA JURIS, 

is no excuse for crime, 854 

ILLEGALITY, 

deed is impeachable for, 281-288 

whether party is estopped from alleging his participation in, 289 

in contract, effect of, 353 ct seq. 

may be in consideration or in promise, 355 

when it may invalidate contract, 357 et seq. 

where pleadable in actions on bills and notes, 491 

IMMOEALITY, 

its effects on contracts, 370 

INCORPOREAL RIGHT, 
how created, 431 

INDICTMENT. See Assattlt, Libel, MtrnDER, &c. 
for nuisance, 96 

obstructing throughfare, 97 
procedure by, when a[>plicable, 99 
for what it will lie, 859-861 
may lie for a mere attempt, 867 

for simple larceny — statutory provisions as to, 947 n. (m) 
what it is, 976 
how found, 976 

general remarks as to form of, 976-978 
amendment of, 977, 978 

INDORSEMENT. See Bill op Exchange, Weit op Summons. 
of writ of summons, 149, 150 
of bill of exchange, 456 
of promissory note, effect of, 476 
in blank, 443 
special, 456 

effect of transfer of bill or note by, 444, 456-459 
undertaking implied by, 450 
transfer by, when it may take place, 463 
of bill of lading, 495 

INFANCY 

must be pleaded specially, 682 
replication to plea of, 682 
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INFANT, 

contract of, in general voidable by him, 305 

not bound except for necessaries, 326 

may sue on contract entered into with him, 57 1 

nature of his liability on contract, 575-578 

liability of, for necessaries, 579, 580 

ratification of promise by, 580 

is civilly liable for tort, 582, 845 

may be doli capax, 583, 878 

responsibility of, for crime, 877 

INJUNCTION, 

action of, when it lies, 128 
writ of, 231 

INJURIA, 

how defined, 74, 92 

INJURIA AND BAMNUM, 
difterence between, 74 

INJURIA SINE BA3INO, 
meaning of, 84 

illustrated by reference to As/ihy v. White ^ 85 

JMarzetti v. JJh/thnjts, SO 
Fray v Voulcb, 87 

where plaintift sues for nominal damages, 87-89 
illustrated by action for taking or diverting water, 00 
reference to actions of tort, 92 
where malice exists without producing damage, 727 

INNKEEPER. Sec Liex. 

gives a general license to any person to enter his doors, 772 
is not bound to provide his guest with a particular room, 772 
n. («) 

liability of, for loss of guest’s property, 808 

how diminished by statute, 810 

INSANITY. See Lunacy, Non Compos Mentis. 

INSPECTION OF DOCUMENTS, 193 
INSURANCE, 

vitiated by misstatement or concealment, 345 n. (y) 

INTENTION, 

of contractor, whether material in action for breach of contract, 613 

of wrong-doer, whether material, 674, 844 

meaning of, in connection with criminal law, 86 2 

proof of, lies on whom, in criminal cases, 863 

how proveable, 865 

mere intention not punishable, 867 

how distinguished from attempt, 867-869 

criminal, in what cases absent, 869 et seq, 

fact of drunkenness may be material as icgards, 877 

INTEREST, 

when recoverable, 638 
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INTERPLEADER, 

nature of proceeding by, 237 

practice as to, how affected by C. L. Proc. Act, 1860, 23<S 
INTERROGATORIES, 194 
INTOXICATION, 

whether a defence in an action on a bill, 494 n. (e) 
whether it invalidates contract, 599 
crime, whether excused by, 876 

ISSUE, 

in pleading, what it is, 161 
joinder in, 190 


JOINDER OF PARTIES, See Pasties to Actions, 

JOINT STOCK COMPANIES, See Companies. 

JUDGE, 

his duty in construing the Statute Law, 3 
Jus dicer e non Jus dare, 5 
how far irresponsible, 103 et seq» 
province of, at Nisi Prius, 199 
certificate of, at Nisi Prius, 202 
a wager by, on cause before him, is void, 361 
liability of, for obstructing course of j ustice, 89B 

judges; chambers, 

origin of jurisdiction at, 55 

jurisdiction at, recognised by Statute Law, 55 

mode of procedure at, 57 

appeal from decision at, 58, 59 

JUDGES OF SUPERIOR COURTS, 
their number, 31 n. (?/), 49 
how far irresponsible, 103 et seq, 

when criminal informations may be filed by, or against, 241 

JUDGMENT. See Contbact of Recobd, 
by default, 192 
motion in arrest of, 210 
non obstante veredicto^ 210 
in County Court, 215 
merger of inferior contract in, 260 

right of action ex delicto in, 261 
estoppel by, 262 
may be vitiated by fraud, 264 
no consideration necessary to support, 265 
binds the land of debtor, when, 265 
is a consensual contract, 266 
general rules in regard to effect of fraud on, 334 
in criminal cases, how to be entered up, 987, 988 
error on, 988 

JUDICIAL SEPARATION. 

effect of, on wife, for the purposes of contract, &c., 584 
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JUEISDICTION 

agreement to oust, 43 
of our Courts over persons abroad, 47 
service of writ, out of, 157, 158 
where homicide occurs abroad, 921 

JURISDICTION, APPELLATE. See Appella^te Jukisdiction. 

JURISDICTION BY CONSENT, 45 

JURY, 

how summoned, 197 

may be challenged, 198 

province of, on trial at Nisi Prius, 200 

when discharged from giving verdict, 202 

JUSTICE. See Administration of Justice. 

JUSTICES ITINERANT, 

when first appointed, 32 

JUSTICES OF THE PEACE, 

notice of action against, when necessary, 114 
liability of, for false imprisonment, 720-724 
summary jurisdiction of, 885 

how to be exercised, 885 
in cases of assault, 927 
jurisdiction of, whence derived, 971 

under commission of the peace, 971 
at sessions excluded, in what cases, 972, 973 


KINO. See High Treason. 
can do no wrong, 102 

KINO, PREROOATIYE OF, 

does not extend to acting as judge in any court, 36 n. (c) 

KINO’S BENCH, COURT OF, 
its establishment, 36 
its original jurisdiction, 37 

how this Court extended its jurisdiction, 39, 40, 41 
present jurisdiction of, 41, 42 


LADINO, BILL OF. See Bile of Lading. 

LAND, 

. is bound by a judgment, 265 
contract concerning, 390 
how distinguished from its produce, 392 

water in legal contemplation, 781 

LANDLORD AND TENANT. Sec Ejectment, Eviction, Recovery 
OF Small Tenements. 

liability of landlord for nuisance on demised premises, 691 
ratifying trespass of bailiff, 695 
rights of, in ejectment, 755 et seq. 
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LARCENY, 

simple, 

definition of, 934 

what is not the subject of, at common law, 934 
things attached to realty, 934 
chose in action, 935 
animals fera9 naturae, 93G 
property in chattel, how laid, 937 

possession, actual or constructive, to support indictment for, 937 
“taking,’’ what, in connection with, 937 
of goods under bailment, 941 
existence of “ animus furandP'* in, 942 
of lost goods, 943 

doctrine of relation in connection with, 946 
“asportation,” what, 948 
effected by innocent agent, 949 
attempt to commit, 949 

how distinguishable from false pretences, 952 
by servant, 959 

how distinguishable from embezzlement, 959 
from the person, how constituted, 961 

how distinguishable from robbery, 961 

LAW. See Common Law, CnsTOMAEY Law, Municipal Law. 
implies a sanction, 3. 

must bo imposed by some adequate power, 3 
conforms to certain principles, 21 
criminal, speaks imperatively to all, 855 

LAW MERCHANT. See LEX MEIICATORIA. 

LAW OF CONTRACTS. See Contiiact, Deed, Simple Oontkact, &c. 
importance of knowledge of, 640, 641 

LAW OF NATURE, 

our law conforms to, 21 

LAWYER AND STATESMAN, 
difference between, 5 

LENDER OF CHATTEL, 
duties of, 803 n. (w) 

LETTER, 

contract by, 304 

LEVARI FACIAS, 

writ of, 205 

LEX FORI, 

when regarded by our Courts, 45, 46 


LEX LOCI, 

how it operates on contract, 254 
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LEX MERCATORIA, 
what it is, 10 

is judicially noticed, 10, 11 

its operation in regard to day of payment of bill or note, 2ol 
terms recognised in, how explicable, 504 

LEX NON SCRIRTA, 
what it is, 7 

may in some cases control the Statute Law, 9 
must be declared by judge, 20 

LEX SCRIPTA, 
what it is, 3 
how interpreted, 3-7 

LIBEL, 

definition of, 88, 734 

when words are actionable per se^ 645 

substance of declaration for, 735 

evidence of malice in action for, 735 et seq. 

when privileged, 737-745 

publication of, what, 745 

lunctions of judge and jury in action for, 747 

is in many cases indictable or actionable, 851 

on foreign potentate may be indictable, 895 n, (./) 

ingredients in offence ot, 928 

provisions of Mr. Fox’s Libel Act, 929 

6 & 7 Viet, c. 96, as to, 930, 931 
when truth of may be alleged, 931 
criminal information for, 933 

LIBERTY OF THE SUBJECT. Habeas Cokpus, Magna Chau i 

LIEN, 

innkeeper’s right of, 772 n. (w), 809 n. {7i) 

LIGHT, See Ancient Lights. 

LIMITATION, 

period of, in ejectment, 183 

in covenant, or debt on bond, 184 
in action on simple contract, 184 

LIMITATION, STATUTES OF, 

enumerated and considered, 182-187 
acknowledgment of debt, to bar, 185 n, (;r), 186 
promise to pay debt barred by, 330 

LIQUIDATED DAMAGES, 

what, how distinguishable from penalty, 617-620 

LOCA TIO- CONE UCTIO, 
how defined, 804 
into what classes divisible, 804 

LODGING-HOUSE KEEPER, 
liability of, 811 
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LORD CAMPBELL’S ACT, 

9 & 10 Yict. c. 93, 703 

LOSS, 

of bill of exchange or promissory note, effect of, 492 

LOST CHATTEL, 

title of finder, 791 

when appropriation of, amounts to larceny, 943 

LUNACY. See NON COMPOS MENTIS. 
evidence of experts in regard to, 874, 875 

* LUNATIC. See NON COMPOS MENTIS. 


MAGrISTRATE. See Justice op the Peace. 

MAGNA CHARTA, 33, 244, 753 

MAKER OF PROMISSORY NOTE, 
nature of undertaking by, 476 

MALICE, 

producing damage, action founded on, 672, 725 ct seq, 
meaning of, in civil x^roceedings, 725 
in law, what, 725 
in tact, what, 726 

in action for libel, how proved or presumed, 735 ct seq, 
in connection with criminal law, wh it it is, 804, 907 
crime of murder, 907 


MALICIOUS ARREST, 

action for, when it lies, 727 
on mesne process, 728 
on final process, 729 

MALICIOUSLY SUING OUT COMMISSION OF BANKRUPTCY, 
action for, 733 

MALICIOUS PROSECUTION, 

action for, when it lies, 730-733 

MANDAMUS, 

action of, when it lies, 128 
to examine witnesses, 196 
prerogative writ of, when granted, 227 
return to, 230 

award of peremptory writ after judgment in action of, 230, 231 

MANDATE, 

how defined, 800 

MANSLAUGHTER. See Muhdee. 
definition of, 906 
on provocation, 910 
resulting from angry struggle, 912 
caused by undue correction, 914 
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MANSLAU GHTER — continued. 
through negligence, 914 

of medical practitioner, 91 o 
of trustees of roads, 916 
by officer of justice, 917 
in killing officer of justice, 918 

MARINE INSURANCE, 

policy is vitiated by misstatement, 345 n. (t/) 

MARRIAGE. See Husband and Wife. 

when action for breaeh of promise of may be brought, 111 
action for breach of promise of, 390, 614 
brocage bonds are illegal, 362 
contract in restraint of, illegal, 362 
agreement made upon consideration of, 379, 390 
merges the existence of wife, 584 
its efect on wife’s capacity to contract, 583 et seq 
property at law, 585 

MARRIED WOMAN, See Feme Coveet, Husband and Wife. 

MASTER AND SERVANT. 

liability of master for wrongful dismissal, 628 
act of servant, 681 et seq. 
limitations of above liability, 687-690 

liability of master to one sustaining injury in his service, 698-703 
for libel on servant, 738, 739 
master responsible for fraud of servant, when, 835 
action by master for battery of servant, 837 

enticing away servant, 838 

MASTERS OF SUPERIOR COURTS, 
their duties, 49 

MAXIMS, 

their use and value, 20 
MAXIMS, LIST OF. 

actio personalis moritur cum persona, 143, 703 

actus non facit reum nisi mens sit rea, 868, 929 D, (a), 944 945 

ad queestionem facti non respondent judices, 844 

ad proximum antecedens Jiat relatio, 499 

ambiguum placitnm interpretari dehet contra proferentem^ 
165 n. (c), 518 n. (a) 
aqua currit et dehet currere. 782 
caveat empior, 337, 484, 807 n. (^) 

consuetudo ex ceitd causa rationahili usitata privat communem 
legem, 14 

contra non valentcm agere nulla currit prcescriptio, 187 
cuicunque aliquis quid ccncedit concedere videtur et id sine quo 
res ipsa esse non potuit, 772 n. (c) 
deleg ata potestas non potest delegari, 422 n, (/) 
de mimmis non curat lex, 646 
every man’s house is his castle, 644 

ex antecedentibus et consequentihus cat optima inter pretatio, 520 

exceptio prohat regulam, 557 

ex dolo malo non oritur actio, 334, 354 
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MASIMS — continued, 

ex nudo pacto non oritur actio^ 802 

expressio unius exclusio alteriuSy 499 

expre^8um facit cessare taciturn y 275, 311 

extra territorium jue dicentt impune non par etury 47 

ex turpi eausd non oritur actio y 354 

Jalsa orthographiay falsa grammatica non vitiat cartam vel con- 
cessionemy 520 

fortior et potentior est dispositio legis qudm hominiSy 280 
furtum non est ubi initium habet detentionis per dominurn rei, 939 
id cerium est quod cerium reddi poiesiy 17 

ignorantia juris quod quisque scire ienetury neminem excusaty 854 
injure non remota causa sed proxima spectaiuTy 93 n. {x) 
in traditionihus chartarum non quod dictum est sed quod factum 
est inspiciiury 270 

Judicis est jus dicer e non jus darCy 5 

jus accrescendi inter mercatores, pro henefcio commerciiy locum 
non habety 556 

king (the) can do no wrong, 102 

lex est norma recti juhens konesta et prohibens contrariuy 371 
lex non facet delicatorum votiSy 710 n. (5) 
maledicia expositio qu<Xi corrumpit textumy 520 
malitia suppLet <Btatemy 878, 879 

mandare est gerendum quid alicui commitierey 523 n. (d) 
tnisera est servitus ubi jus est cagum aut incertumy 3 
modus et conveniio vincunt legerUy 406 

ne lites sint immoriales dum litantes sunt mortaleSy 208 n, (c) 
nemo enim aliquam partem recto intelligere possit antequam totum 
iterum atque it erum per legerity 520 
nemo bis vexari debet pro eddem causdy 980 
nemo dehet esse judex in propria causdy 264, 361 
nemo potest exuere patrianiy 887 

nihil tarn conveniens est naturali cequitati ut unumquodque dissolvi 
eo hgamine quo iiyaturn esty 299 
nihily quod est inconveniens y est licituniy 10, 361 
nil consensui tarn contrarium est quam vis atque metuSy 600 n, (5) 
non omne quod licet honestum esty 337 
noscitur a sociiSy 499 
nullum tempus occurrit regi, 978 n. (a) 

obligatio est juris vinculum quo necessitate astringimur alicujus 
rei solvendce secundum nostrce civitatis juruy 
obligatio mandati consensu contrahentium consistit, 523 n. (c) 
omnia prcesumuntur contra spoliatoremy 841 

omnis ratihabitio rctrotrahttur et mandato priori eequiparatury 
308, 694 

pacta conventay quce neque dolo mulo neque adversus leges facta 
erunty servaboy 372 

prohibetur ne quis facial in suo quad nocere possit alienOy 709 
quando aliquid mandatury mandatur et omne per quod pervenitur 
ad illudy 530 n. (c) 

quicquid plantatur soloy soIq cedity 392 

quijacit per alium est perinde ac sifaciat per seipsumy 523 

quifacit per alium facit per ssy 681,' 685, 686, 702 

gui heeret in Utera hceret tn corticoy 520 

qui mandat ipse facisse videtury 523 

qui facet consentire videtuvy 371 


8 u 
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MAXIMS — continued^ 

qui vuit decipi decipiatur, 371 
quod fieri non debet factum valet ^ 289 
quod necessitas cogit excusaty 870 ^ 

quod turpi ex causa promissum est velute si quis homicidium vel 
sacrtlegium se Jacturum promitt at non valet ^ 283 
res inter ahos acta alteri nocere non dehet, 263 
respondeat superior y 682, 686 n. (e), 701 
salus reipuhlicce suprema lex, 10 
scrihere est agere, 893, 893 n. {a) 

sic utere tuo ut alienum non Icedas, 10, 662 n. {y), 691, 775, 788 

silence gives consent, 337 n. {p) 

tradiiio loqui facit chartamy 268, 269 

turpis est pars quce cum suo toto non convenit, 520 

tutius semper est err are in acquietando qudm in puniendo, 922 

ut res magis valeat quam pereat, 333, 988 n. (f) 

verba relata inesse videntur, 499 

vigilantihus non dor mieut thus jura suhveniunt, 371 

volenti non fit injuria, 679 

voluntas reputatur pi o facto, 891 

MEASURE OF DAMAGES. See Damages. 

MEMORY, LEGAL, 
date of, 12, 13 

MEMORANDUM IN WRITING, 

what it should be to satisfy the 17th section of the Statute of 
Frauds, 41S et seq, 

MERCANTILE CUSTOM. See Custom, Etidence, Lex Mekcatoeia. 
into what classes divisible, 19 n. (5) 

MERCANTILE TERMS. See Custom, Evidence, Li:x Meecatohia, 
Month. 

MERCHANDISE, 

meaning of word within section 17 of the Statute of Frauds, 407, 
408 

MERCHANT SHIPPING ACT, 

how it effects the transfer of a ship, 433 

MERGER, 

of tort in felony, 100, 882 n. (oj 
of cause of action ex contractu, in judgment, 260 
ex delicto, 261 

doctrine of, as applicable to deed, 276 
how illustrated, 277-280 

MESNE PROCESS, 

action for malicious arrest on, 728 


MINE, 


liability of owner of, for damage done to the surface, 82, 83 
for negligence of workmen, 683 
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MISDEMEANOR, 

is an indictable offence, 859 
attempt to commit a felony is often a, 867 
attempt to commit, may amount to a, 867 
what majr constitute a, 867, 882, 883 
how distinguishable from felony, 882, 883 
effect of 14 & 15 Viet. e. 100, s. 12, on trial for, 883 
when, on trial for, defendant is proved guilty of attempt to com- 
mit, 884 

MISJOINDER, 

of plaintiffs, 130 

MISPElSlON, 

signification of this term, 859 n. (y) 
of treason, what it is, 889 n. (t) 

MISREPRESENTATION. See Frxvd. 

MIXED ACTION, 
what, 117 

MONEY HAD AND RECEIVED, 

privity necessary to action for, 319 — 321 

action for, founded upon failure of consideration, 346 

MONEY LENT, 

antecedent request is in this case implied, 308 
MONEY PAID, 

count for, on what ground it proceeds, 310 n. {q) 

MONTH, 

generally means a lunar month, 505 

when evidence is admissible to show it means a calendar month, 
505 

MORTOAGOR AND MORTGAGEE, 
relation of, 255 n. {a) 

MOTION IN COURT, 
how made, 51 

nature of remedy afforded on, 225 

MUNICIPAL LAW, 
what it is, 3 

MURDER. See Duelling, Homicide, Manslaughter. 
conspiracy to, is a misdemeanor, 897 
definition of, 906 

malice aforethought,’’ what it is in connection with, 907 
how reducible to manslaughter, 909 et seq. 
where homicide is coupled with felonious intent, 913 
where undue correction amounts to, 913, 914 
by officer of justice, when, 917 
in killing officer of justice, 
proof of corpus delicta on trial for, 922 
death must have occurred within year and day, 922 
on indictment for, jury may convict of manslaughter, 922 
accessory before the fact to, how punishable, 922, 923 

3 u 2 
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MUTUALITY, 

meaning of this term, 304 
requisite in simple contract, 304-306 
in contract of sale, 305 n. (s) 

hiring and service, 305 n. («) 
in guarantie, 305 
example of want of, 306 
want of, in contract under seal, 306 n. (5) 

NAVIGABLE RIVER. See Riveb. 

NECESSARIES, 

liability of infant for, 326, 579, 580 

articles of mere luxury cannot be, 579 

supplied to wife, liability of husband for, 588, 595 

liability of lunatic for, 596 

supplied to drunken man, his liability for, 600 

NEGLIGENCE, 

producing damage, action for, 646, 664, 682 
of apothecary or surgeon, action for, 665, 707, 710 
where plaintiff has contributed to injury by, 679 
of servant, liability of master for, 681-690, 835 
limitations of above liability, 687-690, 698 
liability of servant guilty of, 699 
action for compensation where death is caused by, 703 
liability of gratuitous bailee for, 800-802 
pawnee for, 805 
innkeeper for, 808-810 
boarding-house keeper for, 810 
lodging-house keeper, 811 
land-carrier for, 811-826 
is not itself a ground of estoppel, 833 
homicide through, 914-916 

NEGOTIABLE INSTRUMENT. See Bill of Exchange, Bill of 
Lading, Pbomissoky Note, Railway Sckip. 
signification of this term, 434 

NEGOTIABILITY, 

quality of, what it is, 443 

NEW ASSIGNMENT, 191 n, (y) 

NEW TRIAL 

in Superior Court, when granted, 206 
in County Court, 216 
for misdemeanor, 988 

NISI PRTUS, 

trial at, 197 

NISI PRIUS RECORD, 196 

NOMINAL DAMAGES. See Damages. 

NOIf ASSUMPSIT, 173 
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NON COMPOS MENTIS, 

liability of, on contract, 596-599 
civilly answerable for tort, 675, 845 
when irresponsible for crime, 871-876 

law respecting criminal liability of, as laid down in M^Naghteris 
case, 872 

NON DETINET, 174 

NON EST FACTUM, 174 

NON-JOINDER, 

plea in abatement for, 171 

NON OBSTANTE VEREDICTO, 
judgment, 210 

NONSUIT, 201 

NOT GUILTY, 

plea of, 174 

may be entered for prisoner if he wilfully refuse to plead 
to the indictment, 981 n. (/) 

NOTICE OF ACTION, 

when necessary, 113-116 

NOTICE OF DISHONOUR 

of bill of exchange, when necessary, 444 
when not requisite, 446 
within what time should be given, 465 
sufficiency of, as regards form, considered, 466 
of promissory note, 479 

NOTICE OF TRIAL, 192 

NUDUM PACTUM, 

NUISANCE, 

private, right to abate, 221 
public, right to abate, 223 

in obstructing thoroughfare, liability for, 97, 649 

liability attaching to owner of realty for, 690^692 

to health, 706, 707, 709 

public or private, remedy for, 708, 709 

entry on land for abatement of, 772 

private, how defined, 775 

obstructing ancient lights, 776 
or easements, 778 

in interfering with flowing water, 782 

artificial watercourse, 784 
subterranean water, 786 
when indict^j^ent lies for, 903, 904 

NUL TIED RECORD, 
plea of, 159 n. (e) 

NUNQUAM INDEBITATUS, 174 
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OBSTRUOTINO 

highway* remedy for, 97, 904 
due course of justice, 898 

OFFICE, 

quo warranto to try right to, 235 
OFFICER, 

police, right of, to arrest, 713 et seq, 

liability of, for false imprisonment, 717 

ORAL EVIDENCE. See Evidence, Statute of Frauds. 

ORAL PLEADING, 

compared with written, 162 n. (q) 

OUTLAW, 

his capacity to contract considered, 602 
OVERT ACT, 

of treason, bow evidenced, 891, 892 


PARDON, 

absolute or conditional, its effect, 989 

PARENT AND CHILD, 

action by parent for seduction, 77, 836 

PARLIAMENT, 

what it originally was, 27 

PARLIAMENTART TRUSTEES, 
liability of, 538 

PAROL CONTRACT. See Contract. 
definition of, 373 

PAROL EVIDENCE. See Statute of Frauds. 

PARTICULARITY 

should be avoided in pleading, 167 

PARTICULARS OF DEMAND, 
practical use of, 169 
in County Court, 214 

PARTIES TO ACTIONS, 

plaintiffs ex contractu^ 129 

general rule as to choice of, 129 
who should sue on specialty, 129 

on simple contract, 129 
joinder of plaintiffs on specialty, 129, 130 
on simple contract, 130 
principal and a^ent, 131, 623 et seq. 
nusband and wife, 131-133 
executors and administrators, 133 
bankrupt, 134 

defendants ex contractu^ 134 

general rule as to choice of, 134 
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PARTIES TO ACTIONS— 

joinder of defendants on simple contract, 134 
on specialty, 135, 136 
heirs and devisees, 135 
principal and agent, 136 
partners, 136 
husband and wife, 136 
executors and administrators, 137 
assignees of bankrupt, 137 
plaintiffs ex delicto^ 139 

in trespass qu. cl,fr,^ 139 

trespass de honis as'portatis, 139 
case, 140 
trover, 140 

joinder of plaintiffs, 140 
husband and wife, 141 
executors and administrators, 142 
bankrupt, 143, 571-573 
defendants ex delicto^ 143 
joinder of, 144 
husband and wife, 144 
executors and administrators, 144, 145 
assignees of bankrupt, 145, 146 
partners, 546 
public companies, 568 

PARTIES TO CONTRACT, 

evidence admissible to identify, 502 

PARTNERS AND PARTNERSHIP. See Parties to Actiout. 
who are partners, 544 
partners cannot sue each other, 546 
exceptions to above rule, 547 
liability of partners, quoad third persons, 548 
agency of partner of trading firm, its nature, 549 
liability ot partner, on contract by co-partner, 551-554 
on bill accepted for firm, 551 
whether partner may bind firm by deed, 552 
continuance of liability of partner, 554 
doimant partner, his liability, 556 

PART-PAYMENT, 

within Statute of Frauds, sect. 17, what is, 417 
cannot be pleaded in satisfaction of debt, 428 

PATENT, 

action will lie for infringement of, 88 
PAWN, 

how defined, 804 

degree of diligence required in regard to, 805 
duty of pawnee in giving up pawn, 805 

PAWNBROKER, 

business of, how regulated, 806 
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PAYEE 

of bill of exobange, who is, 442 
of promissory note, 475 

PAYMENT, 

plea of, ^ generally, 177 

pleadable in action on bond, 301 

of purchase money, its effect on contract of sale, 39vS 

of bill of exchange or promissory note, 485 

PAYMENT INTO COURT, 
plea of, 179 

PENALTY, 

implies a prohibition, 356 

how distinguishable from liquidated damages, 617-629 
PERJURY, 

compromise of indictment for, illegal, 282, 283 
definition of, 899 

PERSONAL REPRESENTATIVES. See Exectjtoks and Adminis- 

TBATOBS. 

PETITION OF RIGHT, 

what, and when available, 248 n. (^) 

PHYSICIAN 

cannot in general sue for professional services, 325, 326 
liability of, for neglect or unskilfulness, 707 

PLAINT 

in County Court, 214 

PLAINTIFFS. See Parties to Actions. 
in actions ex contractu^ 129 et seq, 
ex delicto^ 139 et seq, 

PLEA. See Pdeadino. 

PLEADING, 

object and mode of, 160 

to issue, example of, 161 

oral and written, compared, 162 n. (o) 

the declaration, 164, 165 

general rules of, 165 et seq, 

certain faults in, specified, 166 et seq, 

duplicity, 166 
repugnancy, 166 
prolixity, 167 
verbosity, 167 
pleading evidence, 167 
particularity, 167 
vagueness, 167 
departure, 168 
argumentativeness, 168 

should be true, 167 n. (q) 

various modes of raising defence by, 170 
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PLE ADIN Gr — continued^ 
demurrer, 170 
time for, 171 
in abatement, 171 

nonjoinder, 171 

in bar, 172 

traverse, 172 

confession and avoidance, 172 
the general issue, 173 

non assumpsit, 173 
nunquam indebitatus, 174 
non est factum, 174 
non detin et, 174 
not guilty, 174 

what pleas may be pleaded together, 175 
what must be specially pleaded, 176 
pleas in confession and avoidance, how classified, 177 
of payment, 177 
tender, 178 

payment into Court, 179 
set-oiF, 181 

Statute of Limitations, 182-187 
pleas to the foundation of the action, 188 
equitable defence, when pleadable, 188 
the replication, 190 
new assignment, 191 n, {y) 
subsequent to replication, 191 
demurrer, 191 
in County Court, 213, 214 
infancy should be pleaded specially, 582 

PLEAS OF THE CROWN, 

where originally entertained, 37 

PLEDGE. See Bailment, Pawn. 

POSSESSION, 

is sufficient to maintain trover against a wrong-doer, 790 

POSTEA, 203 n. {h) 

PRACTICE OF THE COURTS, 
on what founded, 146 

PRJECIPE 

for writ of summons, 151 

PRECEDENTS, 

statutory, of forms should be followed, 167 
PRESCRIPTION ACT, 776 et seq. 

PRESENTMENT. See Bankeuptct, Bill oe Exchange, PEOMisapET 
Note. 

of bill of exchange, what, 444 
of promissory note, 477-480 

is not excused by bankruptcy or a general declaration by maker 
that he will not pay, 478 
of bank-note, rule as to, 481 
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PKESUMPTION 

of sanity, 873, 875 

PRINtJIPAL AND AGENT. See Pasties to Actioxs. 
when principal liable for agent’s Iraiid, 337, 338 
when agent’s signature is sufficient within the 17th sec. of the 
Statute of Frauds, 420 

evidence to show that party signed as agent, when admissible, 503 

relation of, considered, 523 et seq. 

who may be an agent, 524 

who may not be an agent, 524 

nature of authority confided to agent, 525 

special agency, 525 

general agency, 525, 526 

fact of agency, how proved, 526 

agency, how created, 527 

general, distinguished from particular agency, 528 
extent of authority of agent, 530 
of attorney, 530 
of master of ship, 531 

question considered — did agent contract as such ? 532 
question considered — what was the meaning and intention of 
parties ? 532 

respective liability of, in certain cases, 533 

purchase of goods by agent, liability on, 533 
sale of goods by agent, rights of vendee on, 536 
liability of agent who contracts without authority, 537, 637 

though he may suppose he has authority, 540 
rights and liabilities of parties on written contract by agent, 541 
liability of principal on deed executed by agent, 543 

PRINCIPAL AND SURETY, 

respective rights and liabilities of, 310 

PRIVATE DUTY, See Duty, Tort, 

PRIVILEGED COMMUNICATION, 

in action for libel, what is a, 737-745 

PRIVITY, 

meaning of this term, 316 
instances of want ot, 319-321 

whether necessary to support action ex delicto^ 664-670 

PROCEDENDO, 

writ of, where it lies, 237 

PROFERT AND OYER 

no longer necessary in pleading, 169 

PROFITS, 

whether loss of, can be recovered as damages, 632-637 

PROHIBITION, 

writ of, when it lies, 231 

to Courts ecclesiastical, 231 
temporal, 233 
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PROJECTED COMPANIES. See Companies. 

PROLIXITY 

should be avoided in pleading, 167 

PROMISE, 

as ingredient in simple contract, what it is, 325 
by contractor, when implied, 325 
exceptions, 325, 326 

where consideration is executed, 326 et seq, 
not binding, where its performance is unlawful, 354 
when tainted with illegality, 354 
immorality, 370 

by executor under Stat. of Frauds, s. 4, 382 
to answer for debt of another under same section, 383 

PROMISE OF MARRIAGE. See Marbiage. 

PROMISSORY NOTE. See Bill op Exchange. 
made abroad, action on, 46 
general issue not allowed in action on, 174 
contemporaneous evidence to vary, 376 
definition of, 471 
origin of, 471 

Lord Holt’s opposition to introduction of, 472 

effect of Stat. 3 & 4 Anne, c. 9, as to, 473 

Mays of grace allowed for payment of, 254, 473 n, (e) 

must be in writing, 474 

form and general requisites of, 474, 475 

parties to, 475 

effect of, when in ambiguous terms, 475 
contrasted with bill of exchange, 475, 476 
contract by maker of, 476 
presentment of, 477-480 
notice of dishonour of, 479 

ordinary matters of defence in action on, enumerated, 485 
payment, 485 

absence or failure of consideration, 487 
material alteration of, 490 
loss of, 492 

PROPERTY. See Ejectment, Trespass, Tboveb. 

in chattels, whether it may pass by sale without delivery, 399 

PROTEST 

of foreign bill, 468 

PROVISIONAL COMMITTEE MAN. See Railway Company. 

PROVOCATION, 

homicide on, 910 

PUBLICATION 

of libel, 745 

PUBLIC COMPANIES. See Parties to Actions, Companies. 
PUBLIC DUTY. See Duty, Tort. 
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PUBLIC MORALS AND POLICE, 
offences against, 903 

PUBLIC PEACE, 

offences against the, 899 

PUBLIC POLICY, 

redress, when denied on grounds of, 102, 538 
of contracts void, as opposed to, 360, 361 

PUBLIC TRADE, 

offences against, 903 

PUNISHMENT, 

when unaffected, by mistake in doing a criminal act, 868 
its aim and object, 870 


QUABJE IMPEDIT, 117 

QUARTER SESSIONS, 
jurisdiction of, 972 

QUEEN’S BENCH. See King’s Bench, Coubt of. 

QUO MINUS, 

clause of, 30 

QUO WARRANTO, 

information in nature of, 234 
what it will lie for, 235 


RAILWAY AND CANAL TRAFFIC ACT, 
leading provisions of, 817 et seq, 

RAILWAY COMPANY, 

contract of station-master for surgical attendance on an injured 
passenger, 529 

liability of provisional committee-man of, 550 
infant shareholder in, 577, 578 
action against, for breach of duty, 656 
provisions of 17 & 18 Viet. c. 31, as to, 817 
liability of, for loss of luggage, 824-826 

RAILWAY SCRIP, 

not within the 17th section of the Statute of Frauds, 407 
nature of, considered, 497 

RATIFICATION, 

of trespass by the Crown, 102, 696 
doctrine of, in regard to contracts, 308 
of promise by infant, 580 
of tort, effect of, 692-698 
of trespass, 774 

REAL ACTIONS, 
what, 117 

how affected by C. L. Proc. Act, 1860, 117 
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REALTY, 

liability attaching to owner of for nuisance, 690 
trespass to, 763 et seq. 
nuisance to, 775 

whatever is attached to, is not the subject of larceny at oommou 
law, 934 

REASONABLE AND PROBABLE CAUSE, 
is question forjudge, 714 

RECAPTION, 

right of, 219 

RECEIPT, 

of goods within Stat. of Frauds, &. 17, what is, 409 et seq. 

may be actual or constructive, 411 

RECEIVING STOLEN GOODS, 

how distinguished from larceny, 949, 950 
how this oSenoe is constituted, 950 
by wife from husband, 951 

RECITAL 

of deed, estoppel by, 290 

RECOGNISANCE, 

what it is, 259 n. (m) 

RECORD, See Contract of Record, Nisi Prius Record. 

RECOVERY OF CHATTEL, 

specific, proceedings to enforce, 240 

i 

RECOVERY OF SMALL TENEMENTS, 
summary proceedings for, 239 

RELATION, 

doctrine of, in regard to title of administrator, 604 
connection with larceny, 946 

RELATIVE RIGHTS, 
torts to, 835 

REMEDY. See Extraordinary Remedies, Right and Remedy. 
REMITTER, 225 

REMOTENESS OF DAMAGE. See Damages. 

REPLEADER, 

when awarded, 161 

REPLEVIN, 

when it lies, 126 

REPLICATION. See New Assignment. 
what it is, 190 

REPLY, 

right of in a criminal prosecution, 986 
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REPRESENTATION 

as to the credit of another within Lord Tenterden’s Act, 388, 389 
may create agency, 527 

REPUGNANCY 

should be avoided in pleading, 166 

REPUTATION. See Libel, Slandeb, Toet. 
torts to, 730 et seq, 

REQUEST 

in simple contract, express or implied, 307 
where consideration imports, 308 
instances of implied, 308-310 
as between principal and surety, 310 
to pay implied as between joint contractors, 311 
surety and co-surety, 312 
implied, where there is an expiess promise, 312 
simultaneous with promise, 313 
where consideration is continuing. 314 
implied in what classes of cases, 314, 315 

RESTITUTION 

of stolen property, lOl n. (a) 
warrant of, 902, 903 

RESTRAINT OF TRADE, 

contract in, whether good, 363 
consideration for, 365 
duration of, in regard to time, 366 
limitation of, in regard to space, 367 

RETAINER, 225 

REVENUE, 

jurisdiction of Exchequer in matters of, 42, 43 
laws for protection of, are peculiar, 855 

REVERSIONER, 

action by, for injury to land, 643, 767-770 

REVIVAL OF JUDGMENT, 206 

RIGHT AND REMEDY 

must go together, 85, 86 

BIGHT OF ACTION. See Action at Law, Nominal Damages. 
what it is, 73 
for defamation, 76 
seduction, 77, 836 
suing plaintiff by mistake, 78, 79 
draining off water from plaintiff *8 well, 78 
for removing support to surface of land, 81 aeq, 
when action will lie, generally, 108 

RIOT, 

how constituted. 900 
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RIOT ACT, 

provisions of, stated, 901 
RIVER, 

obstructing a navigable, 650, 904 

ROBBERY, 

how defined, 961 

difference between, and larceny from the person, 961 
assault with intent to rob, 962 

ROMAN LAW, 

when our courts will listen to arguments drawn from, 20 
ROUT, 

how constituted, 900 

RULE 

to show cause, what, 52 

absolute, 53 

for new trial, 206 

SALE OF GOODS. See Contract of Salk. 

is there an implied warranty of title on ? 806, 807 

SALE OF LAND. See Contract of Sale. 

SALE OR RETURN, 

efiect of delivery of goods on, 401 

SAMPLE, 

goods supplied should correspond with, 344 

when taking, amounts to delivery and acceptance within the 17th 
section of the Statute ot Frauds, 409 

SCRIP, 

who must bear loss on sale of, when spurious, 484 
of projected railway company, whether assignable, 497 

SCRIVENER, 

who is a, 552 n, {t) 

SEALING 

a deed, 268 

SEAMEN, 

contracts of, how protected by law, 253 
SEA SHORE, 

action for non-repair of a sea-wall, 98 

SEDUCTION, 

action for, 77, 836 

SELF-DEFENCE, 

remedy by, 218 

SERVANT. See Master and Servant. 
larceny by, 959 

how distinguished from embezzlement, 959 
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SERVICE. See Writ of Summons. 

mode of procedure where defendant evades, 154 

SESSIONS. See Ouaute^ Sessions. 

SET-OFF, 

plea of, 181 

SHAREHOLDER. See Companies. 
position of infant, 577, 578 

SHARES, 

in public companies, are not within the 17th sec. of the Statute 
of Frauds, 407 

effect of fraudulent transfer of, 832 
SHERIFF, 

liable for escape, without proof of actual damage, 88, 89 

duty of, to summon jurors, 197 

damages in action against, for escape, 841 

SHIPOWNER, 

liability of, for negligence of crew, 682 

SHIRE COURT, 

its jurisdiction, 24 

SIGNATURE 

of agreement within Stat. of Frauds, 4, by whom, 381 
within Stat. of Frauds, s. 17. wliat suffjciont, 419-421 
as agent, when evidence admissible to show, 503 

SIMPLE CONTRACT. See CoNSiDEiiATfON, Frauds, Statute of. 
who should sue on, 129 
who should be sued on, 134 
may be written or oral, 301, 302 
what it is, 301, 302 
executory or executed, what, 302 
terms of, must be definitively settled, 302 ef 
mutuality necessary to, 304 
analysis of, 307 
the request, 307 

when implied, 309 

doctrine of contribution in regard to, 310 
consideration — what, 315 

must move from plaintiff, 316 
privity as between parties to, 316, 321 
the promise considered as an ingredient in, 325 
general rules in regard to, 334 et seq. 
effect of fraud on, 334 
contrasted with specialty, 427 
how it may be discharged, 428 

SIMPLE LARCENY. See Larceny. 

SLANDER, 

when words are actionable per 615 
substance of .declaration for, 748 

action for, when sustainable without proof of special damage, 749 
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what it is, 750 

SMUGGLING, 

whether information for, is a criminal proceeding, 856, 857 

SON ASSAULT DEMESNE, 
plea of, 677 

SOYEREIGN. See CnowN, High Treason, King. 
offences against, 887 

SPECIAL INDORSEMENT, 

on writ of summons, 150 

SPECIAL PLEADING. See Peeabing. 
its principle, 163 

SPECIAL VERDICT, 200 

SPECIALTY. See Contract tjnbee. Seal, Deed. 
contrasted with simple contract, 427 
when requisite at common law, 431 
by the Statute Law, 432 

SPECIFIC DELIVERY OF CHATTELS, 
how enforced, 240, 622 

SPLITTING DEMANDS. See County Court. 

STATE, 

enumeration of offences against the, 895 

STATESMAN AND LAWYER, 
difference between, 5 

STATUTE, 

construction of, 3-7 

must not be construed as retrospective, 7 
imposing penalty, effect of, 356 
of contracts illegal, as opposed to, 356 

STATUTE MERCHANT, 259 n, (m) 

STATUTE OF FRAUDS. See Frauds, Statute op. 

STATUTE OF LIMITATIONS. See Limitation, Statutes op. 

STATUTE OF USES. See Uses, Statute of. 

STATUTE STAPLE, 259 n. (m) 

STEALING FROM THE PERSON, 
nature of this offence, 961 
conviction on indictment for, 962 

STEALING IN DWELLING-HOUSE, 
statutory provisions as to, 963 
to the value of 6L or upwards, 963, 964 
evidence necessary to support indictment for, 964 

S X 
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SUBPCENA, 

is the mode of procuring the attendance of a witness, 196 
action against witness for disobeying, 652 

SUICIDE, 

an attempt to commit, is a misdemeanor, 867 n. (^) 
SUMMARY JURISDICTION. See Justices of the PEi.CE. 
SUMMONS. See Whit of Summons. 

SUMMONS IN COUNTY COURT, 214 

SUPERIOR COURTS, 

their history and jurisdiction, 23 

present jurisdiction of, 41 seq, 

agreement to oust j urisdiction of, whether legal, 43 

whether parties can give jurisdiction to, 45 

territorial limits of jurisdiction of, 45 

classes of cases within cognisance of, 49 

mode of procedure in, 50 

their jurisdiction in banc, 60-55 

SUPREME COUNCIL. See AULA REGIS. 

SURGEON, 

liability of, for negligence or unskilfulness, 663, 665, 707, 710 
negligence of, causing homicide, 915, 916 


TENDER, 

plea of, 178 

THOROUGHFARE, 

action for obstructing, 97, 648 
indictment for obstructing, 904 

TITLE, 

slander of, 750 

TORT. See Highway, Libel, Railway Company, Riveb, Subpcena, 
Thoroughfabe. 
explanation of term, 642 
right of action for, on what founded, 642 
action for invasion of a right, 643 

breach of public duty producing damage, 646 
at common law, 647 
under statute, 654 
private duty producing damage, 661 
statutory private duty, 662 
private duty at common law, 662 
flowing from breach of contract, action for, 663 
privity in action for, whether necessaiy, 664 
right of action founded on iraud or misrepresentation, 665, 67 1 
founded on the malicious doing of an act, 672 
action for bodily injury, 674, 678 
lunatic civilly answerable for, 675 
action for assault and battery, 676 

injury caused by negligence, 679 
injujy caused by accident, 680 
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TORT — continued, 

of servant, liability of master for, 681 et sea, 
effect of ratification of, 692 

liability of master to servant for injury sustained in bis service, 698 
action for compensation when death has been caused by neffliffence 

703 J b fo , 

injuries to health, 706, 707 
in selling unwholesome food, action for, 707 
action for nuisance, public or private, 708, 709 
remedy in above cases, 709 
affecting personal liberty, 711 

false imprisonment, 711 seq, 
malicious arrest, 727 

on mesne process, 7-8 
on final process, 729 
malicious prosecution, 730 

maliciously suing out commission of bankruptcy, 733 
to reputation of individual by libel, 734 et seq, 

by slander, 748 

to individual by slander of title, 750 
to real property, how evidenced, 753 
to personalty in possession, 789 

out of owner’s possession, 798 
by third person to chattel under bailment, 826 
to absolute or relative right, 829, 830 
the measure of damages in actions of, 840-850 
contrasted with contract, 850 
crime, 851 

civil, how distinguishable from indictable offences, 851 

TORTS TO THE PERSON, 

enumerated and considered, 674-730 

TORTS TO THE REPUTATION, 

enumerated and considered, 730-750 

TRADE. See Restraint oe Trade. 

TRADE MARK, 

action will lie for invasion of, 88, 645 

TRADE, USAGES OF. Sec Custom, Usage, 

TRANSIT IN REM JUDICATAM, 
meaning of this phrase, 261 

TRAYERSE, 

pleading by way of, 172 

TREASON. See High Treason. 

TRESPASS. See Tort. 

acts of, evidencing title, 89 

for throwing squib {Scott v. Shepherd)^ 95 

when it lies, 124 

difference between, and case, 124 

may lie for consequences of lawful act, 674 

how distinguishable from case, 684-686, 767, 770 



1044 


INDEX. 


TRESPASS — continued^ 

by ratification, 692-698 

for assault and imprisonment, 711 

to realty, in what it consists, 7 63 

statutory form of declaration for, 763 n. {x) 
action of, is founded on possession, 764 
to land, when justifiable, 771 
ah initio, 773 
ratification of, 774 

to goods, how distinguishable from trover, 796, 797, 826, 827 
* at suit of bailor or bailee, 826, 827 
malicious intention not necessary to support action for, 844 

TRESPASS ON THE CASE. See Case. 

TRESPASS Q U. CL. FR. See Trespass. 
generally, where it lies, 763 et seq. 

TRIAL, 

different species of, 159 n. {e) 
by record, 159 n. {e) 
by inspection or examination, ib. 
by certificate, ib. 
by witnesses, ih. 
by wager of battle, ih. 
by wager of law, ih. 

without pleadings, when, 160 
notice of, 192 

at Nisi Prius, proceedings at, 197 et seq. 

in County Court, 213 

criminal, proceedings at, 979 et seq. 

TROVER, 

when it lies, 125, 495, 496, 790-702 

may die at suit of one in bare possession of chattel, 790 

is often brought to establish right of property, 792 et seq. 

conversion, meaning of this term in, 793 

how distinguishable from trespass de honis asportatis, 796 

at whose suit sustainable, 826, 827 

when it lies for goods let to hire, 828, 829 

TRUCK ACT, 

nature of protection afforded by, 254 


UNIFORMITY OF PROCESS ACT, 30, 41 

UNILATERAL CONTRACT, 
instances of, 305 

UNLAWFUL ASSEMBLY, 
what it is, 900 

UNWRITTEN LAW. See Lex non Scripta. 
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USAGE, 

evidenoe of mercantile, to explain written contract, 504 et aeq, 

annex terms to written contract, 508, 
518 

inadmissible to vary written contract, 510 
admissibility of evidenoe of, how determined, 513 

to make broker liable as principal, 542 

USAGES 

of trade, 19 

when equivalent to a warranty, 807 

USER, See Pilesceiption Act. 

USES, STATUTE OF. 

its operation in certain cases, 294 


VAGUENESS, 

should be avoided in pleading, 167 

VENDOR AND VENDEE. See Conteact of Sale, Sale op Goods. 

VENIRE BE NOVO, 
when awarded, 209 

VENUE, 

in declaration, its use, 164 
local or transitory, 164 
when it may be changed, 165 
in indictment, 978 

VERBOSITY 

should be avoided in pleading, 167 
VERDICT, 

may be special or otherwise, 200 
leave reserved to enter, when, 200, 201 
vindictive damages, 843 

VINCUL UM JURIS, 

meaning of this term as applied to a contract, 257 


VOTE, 

action for refusing to receive, 85 
whether conveyance to confer, is good, 289 


WAGER, 


foolish, or which outrages decency, 361 
by judge, on event of cause before him, void, 361 

WARES, 

meaning of word, within sect. 17 of the Statute of Frauds, 407, 
408 
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WARRANTY, 

breach of, how distinguished from fraud, 347 
of horse, action for breach of, 347, 348 
how distinguished from representation, 349 
damages for breach of, 625 

may sometimes be inferred from usage of trade, 807 
breach of, how distinguished from “ false pretences,” 956 

WATER. See Flowing Water. 
right to, underground, 79 
taking, from canal, 90 
diverting, from a stream, 90 

how distinguished from land, in legal contemplation, 781 
right to flowing, 782 
right to artificial watercourse, 784 
subterranean, 785 


WAY, 

mode of procedure for disturbance of, 97, 648, 904 

WAY-GOING CROP, 

custom to lake, 15 

WIFE. See Husband and Wife. 

WITNESSES, 

attendance of, how compellable, 196 
mandamus or commission to examine, 196 

WRIT BE CURSUy 

formerly issued out of Chancery, 38 

WRIT OF ERROR, See Error. 

WRIT OF EXECUTION. See Execution. 

WRIT OF SUMMONS, 

it is unnecessary to mention form of action in, 116 

is the commencement of action, 147 

where defendant resides within jurisdiction, 147 

indorsemeiits on, 149 

common indorsement, 149 

special indorsement, 150 

sealing, 151 

service of, 151 

concurrent, what it is, 152 

must be issued before a capias can be obtained for the arrest of an 
absconding debtor, 154 
duration and renewal of, 1 55 
indorsement of service on, 156 
entry of appearance to, 156 
where defendant is out of jurisdiction, 167 
British subject, 157 
foreigner, 158 

amendment of, 159 

WRIT, ORIGINAL, 
what it was, 37 
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WRITTEN CONTRACT. See Evidence, Statute of Frauds. 

policy of statutes which require a, 377 n. («), 378, 388, 407 n. {p) 
evidence of custom or usage to explain, 498 et seq, 

WRITTEN LAW. See Lex Scripta. 

WRITTEN PLEADING, 

compared with oral, 162 n. {q) 

WRONG. See Tort. 

WRONGFUL DISMISSAL, 
damages for, 628, 629 

YEAR, 

agreement not to be performed within one, must be in writing, 
379, 395 
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Sixth Editim. \2mo. Price 14s. cloth. 


AN ESSAY ON WASTE, NUISANCE, AND TRESPASS, 

Chiefly with reference to Remedies in Equity ; treating of the Laws op Timber, 
Mines, Lights, Water, Support, the Construction of Public Works, &c. By 
George V. Yool, M.A., of Lincoln’s Inn, Barrister-at-Law, late Fellow of Trinity 
College, Cambridge. 1863 

8vo. Price 10s. 6d. cloth 


TAYLOR’S LAW OF EVIDENCE. 

A Treatise on the Law op Evidence, as administered in England and Ireland, 
with Illustrations from the American and other Foreign Laws. By John Pitt 
Taylor, Esq., Judge of the County Courts for Lambeth, Greenwich, and Woolwich. 

1864. 

Fourth Edition. In Two VoU. Royal 8vo. Price 31. 10s. cloth. 


SMITHES (J. SIDNEY) CHANCERY PRACTICE. 

The Practice op the Court op Chancery. With Forms, Bills of Costa, &c. By 
John Sidney Smith, Esq., M.A., Barrister-at-Law. Seventh Edition, revised and 
enlarged by the Author and Alfred Smith, Esq., M.A, Barrister-at-Law. 1862. 

Seventh Edition. In Two Vols. 8vo, Piice 3L 3s. cloth. 


PETHERAM ON INTERROGATORIES. 

The Law and Practice relating to Dibcovsry by Interrogatoribs under 
THE Common Law Procedure Act, 1854 ; together with an Appendix of Prece- 
dents and full Index. By Wm. Comer Pbthebam, Esq., of the Middle Temple. 1864. 

Crown 8vo. Price 3s. 6d. doth* 
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HADDAN^S ADMINISTRATIVE JURISDICTION OF THE 
COURT OF CHANCERY. 

Outlines or the Administrative Jurisdiction op the Court op Chancery. 
By Thos. Ht. Haddan, Esq., B.C.L., of the loner Temple, Barrister-at-Law, late 
Fellow of Exeter College, and Eldon Scholar, and Vinerian Fellow in the University 
of Oxford. 1862. 

“ Mr. Haddau, in his boolc, maintains his I well be proud of beinff the means of giving to 
own reputation as an accomplished lawyer and I the profession so useful and creditable a work.** 
scholar, and the Incorporated Law Society may 1 — Solicitors' Journal. 

Crovm 8 VO. Pi'ice 10^. cloth* 


BROOM’S PRACTICE OF THE COUNTY COURTS. 

The Practice in an Ordinary Suit, with all matters incidental thereto. By 
Herbert Broom, LL.D., Barrister-at-Law, Reader in Common Law to the Inns of 
Court; together with the PRACTICE IN INSOLVENCY and under the Protection, 
Charitable Trusts Acts, Friendly Societies, Probate and other Acts. By Leonard 
Shelford, Esq., Barrister-at-Law. 1858* 

Second Edition. In One Vol. Demy 8vo. Price IZ. 10«. cloth. 


MACLACHLAN^S LAW OF MERCHANT SHIPPING. 


A Treatise on the Law op Merchant Shipping, with Supplement. By David 
Maclachlan, M.A., of the Middle Temple, Barrister-at-Law. 1862. 

Law of the Master’s Contracts Abroad. — There is a singular absence of authority on this 
subject in our own Courts. ’’—See the recent decision of the Coni-t of Queen’s Bench, in Lloyd 
V. Guibert, 4 Kew Reports, 2C4, adopting the princii)le suggested for the first time in this 
country, and discussed on foreign authorities and Admiralty decisions, by Mr. Maclachlan, in his 


Treatise, at pp, 155-1()3. 

“Whatever Mr. Maclachlan has written is 
evidently the result of his best consideration, 
and is expressed with precision and conciseness. 
. . Indeed we hardly know how to give a 

higher praise to a legal author, or we should be 
disposed to award it to Mr. Maclachlan for his 
performance ; for we have seldom met with a 
law book that deserves more praise in many 
rtspects than that now before mb.*'— Solicitors' 
Jou'inaf, Nov., 18C0. 

“ It is a careful, well* considered, and tho- 
roughly conscientious treatise — an original 
essay, and not a mere compilation .” — Late Times, 
Dec . 18C0. 

“That case (Cammcll v. Sewell) is well com- 
mented on iu a work on the Law of Shipping, 
by Mr. Maclachlan, which, so far as 1 have 


seen, appears to be an acquisition to Legal 
Literature.” — Per Williams, J., in Maitland 
and others v. Graham and others, coram, C. B., 
14th Nov., 1860. 

It is not so laid down in a book I was look- 
ing into last night, — the work upon Shipping, 
by Mr. Maclachlan, which is an excellent, 
able, and well-written work.” — Per Cockbum, 
L. C. J., in Castrique v. Imrie, coram, Exch. 
Ch.. 30th Nov., 18G0. 

“ As to the law upon matters of this descrip- 
tion, the practice and principles laid down will 
be found in Mr. Pritchard's Digest, and Mr. 
Maclnchlan’s excellent work on Shipping Law, 
which I commend most sincerely as a useful 
volume.”- Dr. Lushing^n’s Judgment, Lav) 
Jounial, February, 1862. 

One Vol. Royal 8ro. Price \l. 16«. cloth. 


%* The Supplement may be had separately, price 5s. cloth. 


HAYNES^ OUTLINES OF EQUITY. 

Outlines op Equity; bemg a Series of Elementary Lectures on Equity Juris- 
diction, delivered at the request of the Incorporated Law Society ; with Supple- 
irentary Lectures on certain Doctrines of Equity. By Freeman Oliver Haynes, 
of Lincoln’s Inn, Barrister-at-Law, and late Fellow of Caius College, Cambridge. 1865. 

Second Edition, Crown 8eo. Price 12«. cloth. 


■WILLIAM MAXWELL k SON, 29, FLEET STEEET. 


RAWLINSON’S CORPORATION ACTS. 

The Municipal Corporation Act, 6 & 6 Will. IV. c. 76, and the Acts since passed 
for amending the same, and otherwise in relation to Municipal Corporations ; with 
Notes and References to the Cases thereon : and an Appendix, containing the prin- 
cipal Statutes referred to, including those relating to Mandamus and Quo Warranto; 
a List of Boroughs having Quarter Sessions ; Borough Court Rules, Ac. By Sir 
Christopher Rawlinson, Chief Justice of Madras. Fourth Edition. By W. N. 
Welsbt, Esq., of the Middle Temple, Barrister-at-Law, and Recorder of Chester. 1863. 

Fomih Edilim. Price 11. 2«. Mh. 


SMITH’S ACTION AT LAW. BY PRENTICE. 

An Elbmentabt View op the Pboceedinos in an Action at Law. By John 
William Smith, Esq., late of the Inner Temple, Barrister-at-Law ; Author of 
“Leading Cases," “A Compendium of Mercantile Law, Ac. Nmth Edition. 
By Samoel Prentice, Esq., Barrister-at-Law, 1 866. 

Ninth Editim. Price 12$. ckth. 


SMITH’S LEADING CASES. 

Smith’s Seleotion op Leading Cases in vaeiods Branches op the Law, with 
Notes. By James Shaw Willes, Esq., of the Inner Temple, now one of the Judges 
nf Her Maiestv’s Court of Common Pleas ; and Henrt Singer Keating, of 

tlie^nner Temple, one of the Judgesof H. M. Court of Common Pleas. Sixth Edition. 
By F. P. Maude and T. E. Chitty, Esqrs., Barnsters-at-Law. 1867. 

Sixth Edition. i^oyaZ Svo. Pnce 31 10«. cloth. 


SMITHES LAW OF LANDLORD AND TENANT. 

Law of Landlord and Tenant, in a Course of Lectures delivered in the 
Tow Institution Bv John William Smith, Esq., late of the Inner Temple, 
Ban'ister-at-Law* Author of “A Selection of Leading Cases,” &c. With Notes and 
^^dittmf by Fredebich Phiup Maude, Esq., of the Inner Temple, Bamster-.t- 

Law. 

Second Edition. Jn One Vol. 8ro. Pries 16.. clot*. 


SMITH’S MERCANTILE LAW. 

A Compendium op Mercantile Law. By John Wiluam Smith, &q., of the 
Inner Temple, Barrister-at-Law. Seventh Edition, by G. M. Dowdeswell, Esq., 0^6 
Inner Temple, Barrister-at-Law. 

<» Tyj‘A* Roved Svo. Price li. 16i. 

Seventh Edition. ^ 


SMITH’S (JOHN WM.) LAW OF CONTRACTS. 

By J. G. Malcolm, of the Inner Temple, Esq., Barrister-at-Law. 1866. 
Fourth EdUion. InOneVol. Demy Svo. Price IS.. cMk 
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SHELFORD’S(L.) LAW AND PRACTICE OF BANKRUPTCY. 

The Law op Bankruptcy and Insolvency, comprising the Statutes now in force 
on those^ subjects, methodically arranged, with the Reported Cases thereon to the 
present time : with an Appendix, containing the General Orders and Forms and the 
Practice in Bankruptcy. By Leonard Shelford. Fsq., of the Middle Temple, 
Barrister-at-Law. > 

Third Edition, In Out Vol, Royal 12mo. Price 2U cloth. 


RAM'S TREATISE ON FACTS. 

A Treatise on Facts, as subjects of Inquiry by a Jury. By James Ram, M.A., 
Barrister-at-Law. 1861. 

We can only add that Mr. Ram has written a very readable and amusing book, and one calcu- 
lated to be of use to beginners in law.*' — Solicitors' Journal^ July, 1863. 

Svo. Price 10s. 6d. hoards. 


WESTLAKE’S CONFLICT OF LAWS. 

A Treatise on Private International Law, or the Conflict of Law?, 
with Principal Reference to its Practice in the English and other Cognate Systems 
of Jurisprudence. By John Westlake, of Lincoln’s Inn, Esq., Barrister-at-Law, 
and Fellow of Trinity College, Cambridge. 1858. 

*‘A work that will be a permanent addition to legal literature. It is not a mere compilation, 
but an original treatise, which the student will road with profit, and the practitioner consult with 
advantage. "—Xaw Timet, May 28, 1859. 

In One Vol. Svo. Price 12#. cloth. 


DE BODMERIA 

Secundum jus per se necnon secundum jus Germanicum, Hanseaticum, Borussi- 
cuin, Danicum, Norvegicum, Suecicum, Batavicum, Anglicum, Russicum, Gallicum, 
Italicum, Hispanicum, Lusltanicum, Brasilicum, Romonumque scripsit Carolus 
Hermannub Hbnbicus Franck, Doctor Juris utriusque. 

8ro. Price 78. 6d. sewed. 


TUDOR’S LEADING CASES ON MERCANTILE AND 
MARITIME LAW. 

A Selection op Lbadino Cases on Mercantile and Maritime Law, with Notes. 
By Owen Davies Tudor, Esq., Barrister-at-Law. (In the press.) 

Second Edition. In One Vol. Royal Svo 


LEWIN’S LAW OF TRUSTS AND TRUSTEES 

A Practical Treatise on the Law of Trusts and Trustees. By Thomas 
Lswnr, Esq., of linooln's Ina^jBarriiter-at-Law. (In the press.) 

Fifth Edition, Royal 6vo. 
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STEPHEN'S PRINCIPLES OF PLEADING IN CIVIL 
ACTIONS. 

A Treatise on the Principles op Pleadino in Civil Actions ; comprising a 
Summary Account of the whole Proceedings in a Suit at Law. Being the Sixth 
Edition of Mr. Serjeant Stephen’s work under that title, with alterations adapting 
it to the present system. By James Stephen and Francis F, Pinder, Barristers-at- 
Law. 1866. 

Seventh Edition. Svo. Price 16s. cloth. 


STONE'S PETTY SESSIONS' PRACTICE. 

Stone’s Practice op Petty Sessions, with the Statutes, a List of Summary Con- 
victions, and an Appendix of Forms. Seventh Edition. With a Supplement 
containing the Statutes and Decisions to 1863. By Thomas Bell and Lewis W. 
Cave, Esqrs., Barristers-at-Law. 1863. 

Seventh Edition, 12?no. Price 18a cloth. 


BROWN'S RAILWAY AND CANAL TRAFFIC ACT, 1864. 

A Treatise on the Railway and Canal Trappio Act, 1854 ; and on the Law 
of Carriers as affected thereby : with an Appendix, containing copious Reports of the 
principal Cases decided under the Act. By George Brown, Secretary to the South 
Durham and Lancashire Railway. 1859. 

12mo, Price 5a. cloth. 


CHALMERS' OPINIONS OF EMINENT LAWYERS. 

Opinions op Eminent Lawyers on various points of English Jurisprudence, 
chiefly concerning the Colonies, Fisheries, and Commerce of Great Britain ; collected 
and digested from the Originals in the Board of Trade and other Depositories. By 
George Chalmers, Esq., F.R.S., S.A. 

In One Vol. Royal 8vo. Price 1?. 5a. cloth. 


BAKER'S LAWS OF PUBLIC HEALTH. 

The Laws relating to Public Health — Sanitary, Medical, Protective, — 
including the Legislation to the end of the last Session of Parliament connected 
with Adulteration of Food, Alkali Works, Apothecaries, Arsenic, Bakehouses, Baths 
and Washhouses, Bread, Burials, Chemists, Chinmey Sweepers, Diseases Prevention, 
Factories, Qimpowder, Local Government, Lodging Houses, Lunatics, Meat, Medical 
Registration, &c.. Metropolis Management, Miners, Nuisances, Petroleum, Poison, 
Recreation Grounds, Quai*antine, Smoke, Vaccination, Water, &c. ; with Notes, 
Forms, and Practical Instructions. By T. Baker, Esq., of the Inner Temple, 
Barrister-at-Law, Author of “ The Law relating to Burials,” &c. 1865. 

\2mo. Price 185. cloth. 


BAKER'S LAW OF BURIALS. 

The Laws belatinq to Burials ; with Notes, Forms, and Practical Instructions. 
By Thomas Baker, Esq,, of the Inner Temple, Barrister-at-Law (of the Burial Acts 
Office). Third Edition, including the Statutes of the Present Session, and the 
Scotch and Irish Acts. 1868. 

** This is a most useful digest of the laws passed during the last five years relative to burials.”— 
Record, 

Third edition. Price 7*. M. doth. 
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BAKER^S BURIAL FORMS- 

The undermentioned Forma for Books of Account, Registers, Table of Fees, and 
Regulations, &c., for the use of Burial Boards, Managers of Cemeteries, Clergymen, 
&C., drawn up by Thomas Baker, Esq., of the Burial Acts Office, Author of the 
" Laws relating to Burials.** 

No. 1. Order Book. For Interments, including receipts for money paid, and authority to the 
Sexton, at 7a 6d. per hundred. (Price of binding the above in half roan will be 2«.) 

No. 2. Interment Book, or Register of Graves. Serving as an Index to the situation of each 
Grave, at 8#. p>er quire. (Price of binding the above in rough calf, 10j». Qd.) 

No. 8. Grant Book. For purchased Graves and Vaults, with record of each, at 8«. per dozen. 
(Price of binding the above in rough c<^f, 16a) 

No. 4 . Receipt Book. For all payments except Burials, at 6». per hundred. (Price of binding 
the above in half roan, 1«.) 

No. 6. Cash Book. Conveniently headed and ruled, at 6«. per quire. (Price of binding the above 
in rough calf, 12a 6d.) 

No. 6. Monthly Sheet. (Headed and ruled to check Cash Account, at 7s. per quire.) 

No. 7. Register of Burials, at 9a per quire. (Price of binding the above in rough calf, 13«.) 

No, 8. Certificate Book. Of Extracts from Register, at 9a per hundred. (Price of binding the 
above in rough calf, 8<.) 

No. 9. Index, at 5a per quire. (Price of bindings the above in rough calf, 7s. 6d.) 

Regulations, suggest^ for care and conduct of Cemeteries, including Table of Fees, Plan, &c., 
at 1a Od, per dozen. 

A ^pecimm Bet of the above Forme.^ containing a single sheet of each^ can he forwarded 
Post Free, on receipt of stamps, or a Post Office Order for 2s. 


DR. BATEMAN^S GENERAL HIGHWAY ACTS. 

The General Highway Acts, with Notes and an Index ; also. Practical Forms, in 
addition to those included in the Schedule, Statutes, and parts of Statutes referred 
to in the General Act, or bearing upon the Law of Highways ; Alphabetical Lists of 
persons and property liable to be rated, Table of Calculations for regulating Team 
Work, Gene^ Rules for Repairing Roads issued by the Parliamentary Commis- 
sioners, with Plates, &c. Second Edition. By W. N. Welsby, Esq., Barrister-at- 
Law, Recorder of Chester. With a Supplement containing the Highway Act of 1864, 
he. By C. Manley Smith, Esq., of the Inner Temple, Barrister-at-Law. 1865. 

SecOTid Edition. 12mo, Price 10s, 6d. cloth. 

DAX^S COSTS. 

A Book of Costs in the Courts op Queen’s Bench, Common Pleas, and 
Exchequer, the Crown and Queen’s Remembrancers, Offices in Bankruptcy, and the 
Court for Relief of Insolvent Debtors, Conveyancing, and Miscellaneous Matters, in 
conformity with the general Scale of Charges allowed on Taxation, and with the 
Common Law Procedure Acts, 1852 and 1854, and Bills of Exchange Act, 1855. 
By Richard G. Dax, Esq., of the Middle Temple, Barrister-at-Law. 1866. 

In One Vol. Post 8t>o. Price 15s. cloth. 


HADDAN'S LIMITED LIABILITY ACT, 1866. 

The Limited Liability Act, 1865. With Precedents of a Deed of Settlement 
for constituting a Company with limited liability under the Act (or without limited 
liability, under the 7th and 8th Viet. c. 110); and of a Deed of Alteration, for 
enabli^ an existing Company to register under the Limited Liability Act; and Notes 
on the Application of the Act, and on the Law relating to registered and other J oiut- 
Sfcock Companies. By Thomas Henry Haddan, M.A., of the Inner Temple, Barrister- 
at-lAW, and Vinexisn Law Fellow, and late Fellow of Exeter College, Oxford. 1866, 

Price 8s. cloth. 
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WOOLRYCH^S GAME LAWS. 

The Oame Law*, including the Law aa to Deer and other wild Animals and 
Birds ; with Notices of the Decisions on Appeals against the Assessed Taxes, and 
an Appendix, containing the Game Acts. By Humphry W. Woolrtch, Seijeant- 
at-Law. 1353 ^ 

In One Vol 12mo, Price 7$. 6d. cloth. 


ARNOLD^S JUSTICE OF THE PEACE, OUT OF SESSIONS. 

A Summary of the Duties op a Justice op the Peace, out op Sessions. Sum- 
mary Convictions. By Thomas James Arnold, of Lincoln’s Inn, Esq., one of the 
Metropolitan Magistrates. ^ 1860. 

Demy 8vo. Price 26s, cloth. 


FRANCIS' NEW COMMON LAW PROCEDURE. 

The New Common Law Procedure, founded on the Acts of 1852 and 1854, 
including the New Rules on Practice and Pleading, with Notes of Cases decided 
thereon, and Forms, Tables, and an Index. By Philip Francis, of the Middle Temple, 
Esq., Barrister-at-Law. 1854. 

In One Vol. 12mo, Price 10a 6cf. hoards. 


LOCAL GOVERNMENT ACT, 1858. 

The Local Government Act, 1858, with an Introduction, Notes, and Index. 
By Toulmin Smith, Esq,, of Lincoln’s Inn, Barrister-at-Law. 

12mo. Price 3a doth. 


BRICKDALE’S LEASES AND SALES OF SETTLED 
ESTATES ACT (19 20 Viet. c. 120): 

And the General Orders made in pursuance thereof. With an Introduction, 
Notes, and the Amending Act of 21 & 22 Viet. c. 77. By Mathew Inolett Brick- 
dale, Esq., Barrister- aULaw. 1861. 

12nio. Price 5s. hoards. 


GREAVES' CRIMINAL ACTS. 

The Criminal Law Consolidation and Amendment Acts, 24 & 25 Viet. 
With Notes and Observations by C. S. Greaves, Esq., Q.C. 1862. 

Second Edition. Royal 12mo. Price 16a doth. 


PRITCHARD'S LAW AND PRACTICE OF THE DIVORCE 
COURT. 

A Digest op the Law and Practice op the Divoboe Court, and as to Appeals 
from that Court, with Precedents (including Bills of Costs), and Notes. By Robert 
A, Pritchard, D.C.L., of the Inner Temple, Barrister-at-Law, and W illiam T. 
Pritchard, of Doctors’ Commons, Proctor and Solicitor. * 1864. 

Second Edition, Revised and Enlarged^ Price \l. 6a doth. 
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THRINQ^S LAW OF JOINT-STOCK COMPANIES. 

The Law and Praotiob ov Joint-Stook Companies, including the Statutes ; 
with Notes and the Forms required in making, administering, and winding-up a 
Company. By Hknet Thring, M.A., of the Inner Temple, Barrister-at-Law. 1867. 

Second Edition^ 12mo. Price \^8, cloth. 


HOUSTON'S STOPPAGE IN TRANSITU. 

A Treatise on the Law op Stoppage in Transitu, and Incidentally of 
Retention and Delivery. By John Houston, of the Middle Temple, Esq., Barrie- 
ter-atrLaw. 186G. 

In One Vol, Demy 8 f 0 . Price 10s. CcZ. cloth. 


CHITTY'S EQUITY INDEX. 

An Index to all the Reported Cases decided in the several Courts of Equity in 
England and Ireland, the Privy Council and the House of Lords ; and to the Statutes 
on or relating to the Principles, Pleading, and Practice of Equity and Bankruptcy, from 
the earliest period. By Edward Chitty, Esq., of Lincoln's Inn, Barrister-at-Law. 
The Third Edition, brought down to the year 1863. By James Macaulay, Esq., of 
the Inner Temple, Barrister-at-Law. 1863. 

27urd Edition, In Four VoU, Royal Bvo. Price 71, 7s, 


THE LAW RESPECTING NUISANCES. 

Practical Proceedings for the Removal of Nuisances to Health and Safety, and 
Execution of Drainage ^yo^ks in every Parish, Town, and Place in England and 
Wales, by means at Common Law, and under the Nuisances Removal and other 
Acts, and by other course of Law, with numerous Forms and complete Instructions 
for the conduct of Parish Committees. By Toulmin Smith, Esq., Barrister-at-Law ; 
Author of ^‘The Parish,” &c. &c. 1867. 

Fourth Edition^ greatly enlarged. In 12mo. Pmce 10.J. 6d. hoa/rds. 

Books of FORMS necessary for carrying into operation the Nuisances Removal Act 
for England, 1855. Prepared, with Instructions for use, by Toulmin Smith, Esq. 

1. Presfntment Book for Entry of Complaints. (100 sheets, price 7^. 6d. bound.) 

2. Inspector's Report Book. (100 sheets in each book, pnco Is. M. bound.) 

3. Order of Avihoriaation to Inspector. (100 sheets in each book, price 0s. boimd.) 

4. Botice of Application for Order of Admission. (100 sheets, price 6s. bound.) 

5. notices of Nuisance and Remedy. (260 sheets in each book, price 12«. bound.) 

6 . Notices of Compulsory Proceedings. (100 sheets in each book, j>rice 6 «. bound.) 

7. Notice to Occupiers Fouling Drains. (200 sheets, price 10«. 6d. bound.) 

8. Lice/Mt to use Common Drains on Payment. (200 sheets, price 10s. 6d. bound.) 

A Complete Set of the above, price Zl. Zs, 


METROPOLIS LOCAL MANAGEMENT ACT, 1866. 

With an Introduction, copious Practical Notes, and a full Double Jhidex ; also a 
Table of Qualifications for Voters, Vestrymen, Auditors, &c. By Toulmin Smith, of 
Lincoln's Inn, Esq., Barrister-at'Law. 1855. 

In One Vol. t2mo. Price Ss, cloth. 
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URLIN AND KEY^S LAND TRANSFER AND REQISTRA- 
TION. 

A PBAcnoAL Tbbatibb on the Land Tbansfer and Deolabation of Title 
Acts ; illustrated by the Practice and Decisions under the Analogous Irish Acts 
with the Acts of 1862, Notes, General Orders, Forms, Fees, the Practical Directions 
of the Land Registry, and a full Index. By R. Denny Urun, of the Middle Temple, 
Barrister-at-Law, and Examiner in the Land Estates Court, Ireland ; and Thomas 
Key, of Lincoln’s Inn, Barrister-at-Law. 


12mo, Price 10#. doth. 


ROSCOE’S CRIMINAL EVIDENCE. 

A Digest of the Law of Evidence in Criminal Cases. By H. Roscob, Esq. 
Sixth Edition. With considerable Additions. By David Power, Esq., Barrister- 
at-Law, Recorder of Ipswich, 1862. 

^ixth Edition. Royal 12mo, Price 1?. 10#. cloth. 


ROSCOE^S EVIDENCE AT NISI PRIUS. 

Digest of the Law of Evidence on the Trial op Actions at Nisi Pbius. 
By W. Markby, Esq., and W. Mills, Esq., Barristers-at-Law. 1866. 

Eleventh Edition, Royal 12mo. Price 11, 11#. 6d. cloth. 


SHELFORD^S LAW OF COPYHOLDS, WITH SUPPLE- 
MENT. 

The Law op Copyholds in reference to the Enfranchisement and Commutation of 
^lanorial Rights ; and the Copyhold Acts : with Notes, and the Forms and Directions 
of the Copyhold Commissioners. By Leonard Shelfoud, Esq., of the Inner Temple, 
Barrister-at-Law. 1858. 


“ Mr. Shelford is a Icg^al author of gT(?h,t ex- 
perience and reputation; and the volume be- 
lore us is not only the latest but the most 
c omplete work on Copyhold Law which has a{>- 
peared since the promulgation of the important 


alterations which it has recently undergone." — 
Morning Post. 

“ Undoubtedly it is one of the best, if not the 
very best, book that has appeared on the Law of 
Copyhold and its enfranchisement ." — Law Timet, 

In One Yol, 12mo. Price 14#. cloth. 


A SUPPLEMENT TO THE LAW OF COPYHOLDS, 

Including the Copyhold Act, 1858, and other Acts, with the New Forms and 
Directions of the Copyhold Commissioners. By Leonard Shelford, Esq., of the 
Middle Temple, Barrister-at-Law. 1858. 

\2mo. Price 2s. 6d, sewed. 


THE NEW PARISHES ACTS, 1843, 1844, and 1866. 

Being Sib Robert Peel’s Acts, and Lord Blandford’s Act for making provision 
for the Spiritual Care of Populous Parishes. With Introduction, Explanatory Notes, 
and copious Index, adapted as a Manual for all Clergymen. By James Christie 
Traill, M.A., of the Inner Temple, Barrister-at-Law. 1857. 

In One Vol. 12mo, Price 5s. 6d. doth. 
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JARMAN^S CHANCERY PRACTICE. 

Thb Pbacjtiob op the High Court of Chanobbt, in the Conduct of Suits, by Bill, 
or original Summons, including Proceedings in the Judge’s Chambers ; Forms of Costs 
and numerous other Forms, the Practice relating to Special Cases and Petitions of 
Right ; Acts concerning Trustees, Executors, Administrators, and Mortgagees (inclu- 
ding, inter alia, the Trustee Acts and Trustees Relief Acts) ; Acts relating to Charitable 
Trusts ; the Settled Estates Acts, and the Infant’s Marriage Settlement Acts ; with 
the General Orders and Decisions of the Court thereunder, and a copious Index. Third 
Edition. By Henry Jarman, a Solicitor of the Court. 1864. 

Third Edition, In One Vol. 12/mo. Price 24 j. clothe 


BENNETTS OFFICE OF RECEIVER. 

A Practical Treatise on the Appointment, Office, and Duties of a Receiveb 
UNDER the High Court op Chancery, with an Appendix, containing Leading 
Cases, Precedents and Practical Directions. By William Heath Bennet, Esq., of 
Lincoln’s Inn, Barrister-at-Law. 1849. 

8ro. Price 105. hoards. 


SAUNDERS ON PLEADING AND EVIDENCE IN CIVIL 
ACTIONS, 

The Law of Pleading and Evidence in Civil Actions, arranged alphabetically; 
with Practical Forms, and the Pleading and Evidence necessary to support them. By 
J. S. Saunders, Esq. Second Edition, much enlarged, by Robert Lush, Esq., of 
Gray’s Inn, Barrister-at*Law. 1861. 

In Two Vols, 8ro. Published at Zl. IBs. Zd, cloth hoards* {Now reduced to 21,) 
Second Edition. 


MACQUEEN’S PRACTICE OF THE HOUSE OF LORDS. 

A Practical Treatise on the Appellate Jurisdiction op the House of 
Lords and Privy Council, and on Parliamentary Divorce; with a Selection 
of Leading Cases. By John Fraser Macqueen, Esq., Q.C. 1842. 

“ One of the most useful books that have for many years appeared ; a work, too, of no little 
importance to our constitutional history .” — Lord Brougham's Lettsr to Sir James R. O. Qraham, 1843. 

Royal Zvo, Price H. 11«. Qd. hoards. 


TROWER’S LAW OF DEBTOR AND CREDITOR. 

The Law of Debtor and Creditor : to which is subjoined a Table of the Courts 
in England and Wales for the Recovery of Debts. By Charles Francis Trower, 
Esq., M.A., of the Inner Temple, Barrister-at-Law, late Fellow of Exeter College, and 
Viuerian Scholar, Oxford, 1860. 

Royal 8 VO. Price 258, cloth. 


MACQUEEN ON THE LAW OF DIVORCE. 

A PRAOTIOAL Treatise on the Law of Marriage, Divorce, and Legitimacy, 
as administered in the Divorce Court and in the House of Lords. By John Fraser 
Macqueen, Esq., Q.C. 1860. 

Second EdUion, In One Vol, Zvo, Price 18#. cloth. 
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LINDLEY’S JURISPRUDENCE. 

An iNTBODUonoN TO THE STUDY OF JuEisPBUDENOE, bein^ a Translation of tbe 
general part of Thibaut’s ‘‘System des Pandekten Recbtsj” with Notes. By Nathaniel 
Lindlet, Esq., of the Middle Temple, Barrister-at-Law. 1855. 

Royal 8ro. Price 12«. hoarde. 


MAUQHAM^S QUESTIONS. 

A Digest op the Examination Questions in Common Law; Conveyancing; 
Equity ; Bankruptcy ; and Criminal Law ; from Hilary Term, 1853 (according to the 
alterations then effected). With the Examination Rules, Instructions to Candidates, 
Forms and Practical Directions. By Robert Maugham, Secretary to the Incorporated 
Law Society and the Board of Examiners, and Deputy-Registrar of Attorneys. 1861. 

Eighth Edition. 12»m). Price 6a cloth. 


SHELFORD'S REAL PROPERTY STATUTES. 

The Real Property Statutes passed in the Reigns of King William IV. and Queen 
Victoria, including Prescription, Limitation of Actions, Abolition of Fines, Ac., 
Payment of Debts, Wills, J udgments, the Trustee Acts, and Leases and Sales of 
Settled Estates. With copious Notes and Forms of Deeds. Seventh Edition, with 
many Alterations and Additions. By Leonard Shelpord, Esq., of the Middle 
Temple, Barrister-at-Law. 1868. 

Seventh Edition. Svo. Price 1?. 10». hoards. 


STEER’S PARISH LAW. 

Being a Digest op the Law relating to the Civil and Ecclesiastical Government 
of Parishes, Fnendly Societies, &c., &c. ; and the Relief, Settlement and Removal of 
the Poor. Considerably enlarged and altered, by Henry John Hodgson, Esq., 
Barrister-at-Law, Recorder of Ludlow, late Fellow of Trinity College, Cambridge. 1857. 

Third Edition. In One Vol. Svo. Price IZ. 8«. cloth. 


BRADY’S EXECUTOR’S ACCOUNT BOOK. 

The Executor's Account Book; exhibiting a safe and easy Method of keeping 
Executorship Accounts ; with an adequate number of Ruled Pages, so arranged as to 
be adapted to the Circumstances of every Estate : and a Fictitious Will, comprising 
i variety of Bequests of Personal Property, the Accounts under which, from the 
Death of the supposed Testator to the Termination of the Executorship, are accu- 
•ately arranged and posted on the Plan proposed, as an Illustration of the Simplicity 
and Comprehensiveness of the System, and an inMlible Guidance to Elxecutors 
under any other Estate. By John H. Brady, late of the Legacy-Duty Ofl5ce, 
Somerset House ; Author of “ Plain Instructions to Executors and Administrators/' 
“ Plain Advice on Wills,” &c. 1845. 

ito. Price 12s. hoards. 


ROUSE^S PRACTICAL MAN. ' 

Rouse’s Practical Man : giving nearly 400 ciu^fully prepared Forms in Legal 
Matters, requiring prompt attention, and a complete coilectiou of Tables and Rules 
applicable to the Management of Estates and Property, and to the Calculations of all 
A^alues dependent on Lives, Reversions, Terminable Payments, &c. By Rolla 
House, Esq., of the Middle Temple, Barrister-at-Law. 1865. 

Eleventh Edition, Price 9s. < 
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STONE'S BENEFIT BUILDING SOCIETIES. 

A PsAcmoAL Tbea^ise on Benefit Building Societies, embracing their Origin, 
Constitution and Change of Character; and the Superiority of Permanent over 
Terminating Societies ; also the Principles and Practice of Tontine Building Com- 
panies, Freehold Land Societies, &c. ; and the Law relating to these Societies ; with 
the Statutes and Cases to the present time. Also Rules, Forms and Precedents of 
Freehold, Copyhold and Leasehold Securities ; with Practical Notes. By William 
Stone, Attomey-at-Law. 1851. 

“ The plan of the work is clear and practical.” — Globe. 

In One. Vol. 12 mo. Pince 8 «. cloth. 


DR. BATEMAN’S GENERAL TURNPIKE ROAD ACTS. 

With Notes, Forms, &c. By W. N. Wedsbt, Esq., Ban’ister-at-Law, Recorder of 
Chester. 1854. 

Fourth Edition. In One Yol. 12mo. Price 12s. cloth. 


CRABB’S DIGEST OF THE STATUTES. 

A Digest and Index, with a Chronological Table of all the Statutes, from Magna 
Charta to the end of the 9 & 10 Viet. To which are added, with great care and 
exactness, the Reported Decisions of all the Courts with which each section is con- 
nected. By George Crabb, Esq., of the Inner Temple, Barrister-at-Law. 1844 — 7. 

*** Tho Publisher respectfully begs leave to call the attention of the Profession to the fact, 
that Mr. Crabb’s Digest and Index is the only work that professes to embrace all tho Statutes, 
and that it contains an account of every Statute, more or less copious according to its practical 
utility. The value of tho whole is materially enhanced by the Index to the four volumes now 
published. 

In Pour VoU. Royal Svo. Published at 61. 63. boards, {Now reduced to Zl. Zs.) 

CRABB'S LAW OF REAL PROPERTY. 

The Law op Real Property in its Present State, practically arranged and 
digested in all its Bmnehes ; including the very latest Decisions of the Courts. By 
George Crabb, Esq., of the Inner Temple, Barrister-at-Law. 1849. 

In Two Vols. Royal Zvo. Published at 21. 18«. boards. {Now reduced to 1^. IO 5 .) 


BELL'S LAW OF HUSBAND AND WIFE. 

The Law op Property, as arising from the Relation op Husband and Wipe. 
By Sydney Smith Bell, Esq., of Lincoln’s Inn, Barrister-at-Law (now Second Puisne 
Judge at the Cape of Good Hope). 1849. 

Bvo. Published at 18tf. boards. (Now reduced to lOj.) 


SANDERS ON USES AND TRUSTS. 

An Essay on Uses and Trusts, and on the Nature and Operation of Conveyances 
at Common Law, and of those which derive their effect from the Statute of Uses. By 
the late Francis William Sanders, Esq. Fifth Edition, with additional Notes 
and References, by George William Sanders, Esq., of Lincoln's Inn, and John 
Warner, Esq., of the Inner Temple, Barristers-at-Law. 1844. 

** This edition ia very ably edited by the son of the very learned author and Mr. Warner, 
both experienced convcyancerB.” — Warren's Law J^udies, p. 673. 

In Two Vols. Royal Svo. Published at 11. 12a. boards. {Now reduced to li.) 

Fifth Edition. 
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WIQRAM'S LAW OF DISCOVERY. 

Points in the Law of Disoovebt. By James Wioram, Esq. (now the Bight Hon. 
Sir James Wioram). 1840. 

Second EdUion, 8vo. Price 15«. hoct/rde* 


PLATT ON LEASES. 

A Treatise on the Law op Leases, with a Copious Appendix of Forms and 
Precedents, adapted to the Practice of the present day. By Thomas Platt, Esq., of 
Lincoln’s Inn, Barrister-at-Law. 1847. 

In Two VoU, Roycd %vo, PMiehed cU 21. 10#. boards. (Now reduced to \l. 10a) 


CHRISTIE^S CONCISE PRECEDENTS OF WILLS. 

Concise Precedents with an Introductory Essay on the Law of Wills, adapted as 
a Manual for the ready use of Solicitors. By James Traill Christie, Esq., of the 
Middle Temple, Barrister-at-Law. 1857. 

Second Edition. 12mo. Price 15#. doth. 


MACPHERSON ON THE LAW OF INFANTS. 

A Practical Treatise on the Law relating to Infants. By William 
Macpherson, Esq,, of the Inner Temple, Barrister-at-Law. 1842. 

“The entire law of infancy in all its branches has been well digested by Mr. Macpherson in 
this able and very valuable work, which contains nearly 600 pages, exclusive of Appendix and 
Index . — Law Magaz % 7 Uy Feb., 1844, p. 119. 

Royal Sro. Price 11. 6s. hoards. 


ROPER^S LEGACIES. 

Treatise on the Law op Legacies. By R. S. D. Roper, Esq. Fourth Edition, 
by H. H. White. 1847. 

Fourth Edition. Two Yols. Royal 6vo. Price Zl. 3#. hoards. 


INDERWICK ON DIVORCE. 

The Divorce and Matrimonial Causes Acts, with the Rules and Orders, Notes 
and Forms. By F. A. Inderwiok, Esq., of the Inner Temple, Barrister-at-Law. 1862. 

Royal 12f»a. Price 6s. cloth. 


BATEMAN’S LAW OF AUCTIONS. 

The Auctioneer’s Guide, containing a Practical Treatisb on the Law of 
Auctions; with a complete Series of Conditions of Sale, Rules for Valuing Property, 
the Law of Distress, and numerous Forms, Tables and Precedents. By J. Bateman, 
Esq., LL.D., of Lincoln’s Inn, Barrister-at-Law, late Assistant Solicitor of Excise, &c. 
Fourth Edition. By Rolla Rouse, of the Middle Temple, Esq., Barrister-at-Law. 1863. 

Fourth Edition. 12mo. Price 10#. 6d. cloth. 
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DOMAT^S CIVIL LAW. 

Thb Civil Law in its Natural Order, together with the Public Law. Trans- 
lated into English by William Strahan ; with Remarks on some Differences between 
the Civil Law and the Law of England. Printed entire from the last London Edition. 
Edited by the Hon. Luther S. Cushing, late one of the Judges in the Court of 
Common Pleas, now Lecturer in Civil and Parliamentary Law in Harvard University. 

In Two YoU, Royal 8m Price 2^. lOtf. clothe 


VATTEL^S LAW OF NATIONS. 

Law of Nations ; or, Principles op the Law op Nature ; applied to the Conduct 
and Affairs of Nations and Sovereigns. By M. Vattkl. A New Edition, with Notes, 
and, for the first time, a copious Index. By J. Chitty. 1834. 

Royal 8vo, Piice IZ. boards. 


PARKIS MARINE ASSURANCE. 

System of Marine Insurances, with Three Chapters on Bottomry ; on Insurances 
on Lives; and on Insurances against Fire. By J. A. Park (afterwards Mr. Justice). 
With considerable Additions. By Francis Hildyard, M.A. 1842. 

Eighth Edition. Two VoU. Royal Svo. PHce 21. hoards. 


SANDERS^ ORDERS IN CHANCERY. 

Orders of the High Court of Chancery, from the Earliest Period to the Present 
Time (12 Rich. 2 to 8 Viet.). By George William Sanders, Esq., Barrister-at-Law 
and Chief Secretary at the Rolls, 1845. 

In Two Yols. 8vo. Published at 21. 10a boards. {Now reduced to IZ. 5a) 


LAWS RELATING TO THE CLERGY. 


Practical Treatise op the Laws relating to the Clergy. 
Esq. 


Two Yols. Royal 8 m 


By A. J. Stephens, 
1848. 

PHce 21. 18a boards. 


DR. IRVING^S CIVIL LAW. 

An Introduction to the Civil Law. By David Irving, LL.D. Fourth 
Edition. 1837. 

** The work is written In alively stylo, abounding with acute criticism, displaying great learning 
and ressoarcb, with infinite seal in behalf of the study ho recommends ." — Legal Observer. 

Fourth Edition. Svo. Published at 9a boards. {Now reduced to 6s.) 


PHILLIMORE ON THE ROMAN LAW. 

Introduction to the Study and History op the Roman Law. By J. G. 
Phillimoee, Esq., Q C. 1848. 

7n 8m Price 15s. boards. 
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PHILLIMORE ON THE LAW OF EVIDENCE. 

The Histobt and Peinciplbs of the Law op Evidence aa illustrating our 
Social Prograss. By J. G. Phillimoee, Esq., Q.C. 1850. 

In 8vo, Price 16«. 


PHILLIMORE ON JURISPRUDENCE. 

An Inaugueal Leotuee on Jueispeudence, and a Lecture on Common Law, 
delivered at the Hall of the Inner Temple, Hilary Term, 1851. By J. Q. Phillimoee* 
Esq., Q.C. 

In 8vo. Price 3e, 6d, sewed. 


HINDMARCH ON THE LAW OF PATENTS. 

A Treatise on the Law relating to Patent Privileges for the Sole Use 
or Inventions ; and the Practice of obtaining Letters Patent for Inventions ; with 
an Appendix of Statutes, liules, Forms, &c., &c. By W. M. Hindmarch, Esq. 1846. 

In 8vo, Price If. hoards. 


PHILLIMORE ON THE LAW OF DOMICIL. 

The Law op Domicil. By Robert Phillimoee, Esq., Barrister-at-Law. 1847^ 

In 8vo, Price 9s, hoards* 


ROGERS' ECCLESIASTICAL LAW. 

Practical Arrangement op Ecclesiastical Law. By F, N. Rogers. 1849. 
Second Edition, Svo, Price 11, 16«. hoards. 


TAYLOR'S BOOK OF RIGHTS. 

The Book op Rights ; or, A Collection of Acts of Parliament relative to Civil 
and Religious Liberty, from Magna Charts to the Present Time; Historically 
arranged, with Notes and Observations. By Edgar Taylor, F.S.A 1833. 

The above work forms a useful Supplement to Sir James Macintosh's History of 
England. 

** His commentaries are concisely and forcibly written, and form of themselves a valuable 
summaiy of the most important acts of English legislation to the present time ." — LegoL Obterver, 

l2mo. Published cU 6s, 6d, (Now reduced to 4a) 


TAPPING ON MANDAMUS. 

The Law and Practice op the High Prerogative Writ op Mandamus as it 
obtains both in England and Ireland. 1848. 

Royal 8vo, Price If. 1«. boards. 


WILDMAN ON INTERNATIONAL LAW. 

Institutes op International Law, in Time of Peace and Time of War. By 
Richard Wildman, Esq., Barrister-at-Law. 1849 — 50. 

In Two Vols, Svo. Price U, 2i. 6<i. hoards. 
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HILDYARD ON MARINE INSURANCE. 

A Tbvatibe on the Principles op the Law of Marine Insurances. In Two 
Farts. I. On the Contract itself, between the Assured and the Assurer. II. Of the 
Causes which Taoate the Contract. 2. In what Cases the Assured is entitled to 
recover back the Consideration paid by him. 3, and lastly. What is the Kemedy 
provided by the Law for either party against the other. 1845. 

R(yyal Svo, Price IL lOi. hoardi. 


CLARK'S COLONIAL LAW. 

A SUNQCABT OF COLONIAL Law, and Practice of Appeals from the Plantations. 

1834. 

8vo, Price 1/. 4^. hoarde. 


AMOS AND FERARD ON FIXTURES. 

A Treatisk on the Law of Fixtures and other Property, comprising the 
Law relative to Annexations to Freeholds in general ; as also Emblements, Charters, 
Heir-Looms, &c. ; with an Appendix, confining Practical Buies and Directions 
respecting the Removal, Purchase, Valuation, &c., of Fixtures between Landlord 
and Tenant, and between Outgoing and Incoming Tenants. 1847. 

Second Edition, In Royal Svo, Price 16«. hoards. 


PALEY ON CONVICTIONS. 

Paley’s Law and Practice op Summary Convictions by Justices op the 
Peace, including Proceedings Preliminary and Subsequent to Convictions ; also the 
Responsibility and Indemnity of Convicting Magistiates and their Officers; with 
Practical Forms and Precedents of Convictions. Fifth Edition. By H. T. J. 
Macnah ARA, Eeq., of Lincoln’s Inn, Barrister-at-Law, Recorder of Reading. 1 866. 

Fifth Edition. Svo, Price 1?. li. cloth. 
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MISCELLANEOUS PUBLICATIONS. 


In one Vol. foolscap Svo, Price 7*. 6d. extra cloth, 
( With numerous woodcut illustrations,) 


CRABB^S TECHNICAL DICTIONARY. 

A Technical Dictionary; or a Dictionary explaining all Terms of Art and Science. 
By George Crabs, Esq., M.A., author of the “ Universal Technological Dictionary," 
the ** Dictionary of Synonymes,” &c. 


** Within the compass of a thick but portable 
volume we have a large body of useful infor- 
mation of a kind whichiCaunot fail to be accept- 
able to all who require a general explanation of 
the various terms m science and art so generally 
used in literature. The great merit of these 
explanations is Uieir brevity, and the manner 
in which the compiler has done his task is most 
satisfactory. ” — Art-Joumcd. 

** This is a well printed volume of 658 pages, 
containing short definitions of as many terms 
in art and science as can be compressed into 
such a space." — Gardeners* Chronicle. 

‘*This is an abridgment, in a portable form, 
of a well-known larger Dictionary, by the same 
author. It is calculated to be extensively useful 
to those who cannot afford to purchase, or have 


not leisure to consult, any of those biilky and 
high-priced Dictionaries which are so much the 
fashion ." — Daily News. 

“This is a work of gr^t practical utility to 
all who are connected with or interested in the 
Arts and Sciences. It forms a sort of pocket 
cyclopaedia, and rather a comprehensive one of 
its kind, embracii^ as it does a wide range of 
subject, much of it such as every day’s experi- 
ence shows us the advantage of being acquainted 
with. ‘To bring it within the size and price 
that will be most generally acceptable, Hhe pre- 
face tells us, ‘care has been taken to make the 
definitions as concise as possible, consistently 
with the clearness and fulness of explanation 
which the subject may demand. * And this idea 
is admirably carried out ." — Oxforti University 
and County Herald. 


In one Vol. 8ro. Published at 14a. extra cloth bds. {Now reduced to 7a. Gd.) 

PROFESSOR GREENLEAF^S EXAMINATION OF THE 
TESTIMONY OF THE FOUR EVANGELISTS, 

By the Rules of Evidence administered in Courts op Law ; with the Harmony 
of the Four Gospels, arranged in four parallel columns, and a Synopsis of their 
Contents. To which is added, 


M. DUPIN»S REFUTATION OF JOSEPH SALVADOR’S 
TRIAL AND CONDEMNATION OF OUR SAVIOUR. 


Translated from the French by Dr. Pickering. 1847. 


“The design of this work, as its title imports, 
is to bring the narratives of these witnesses to 
the tests usually applied to the evidence of other 
transactions in Courts of Law, as well docu- 
mentary as oral, in order to ascertain what 
degree of oredit they would be entitled to receive 
in human, tribunals. The principles of the Law 
of Evidenoe applicable to such subjects are 
stated in a preliminary discourse, in which also 
the characters and situation of the Evangelists, 
their motives of conduct, and the nature ana 
probability of their narratives and assertions, 
are examined. The four Gospels are exhibited 


in parallel columns, arrangod after the order of 
Archbishop Newcome’s rilumony, as recently 
collected and published by Professor Robinson. 
In the Appenfc is contained a legal aoooimt of 
the two trials of Jesus, before the Sanhedrim 
and Pilate ; and a translation of the Jewish 
account of those transactions, given by M. 
Salvador, a learned Jew. in his Histoim des 
Institutions de Molse et du Peuple Rebreu. 
This work is inscribed to the membera of the 
legal profession ; but it will be found equaUy 
interesting to clergymen, and to all others who 
may be disposed to examine the subject." 



14 


LAW BOOKS PUBLISHED BY 


In the Press, 

BUEN’S JUSTICE OF THE PEACE 

_ AND 

PARISH OFFICER. 


Thirtieth Edition y 

IN FIVE VOLUMES, ENTIRELY RE-MODELLED, AND BROUGHT DOWN TO THE 

PRESENT TIME, 

UNDER THE SUPERINTENDENCE OP 

JOHN BLOSSETT MAULE, Esq., 

BARR18TEB-AT-LAW, RECORDER OF LEEDS : 

ASSISTED BY 

VoL. I. By THOMAS SIRREL PRITCHARD, of the Inner Temple, Esq. 

VoL. II. By SAML. B. BRISTOWE, of the Inner Temple, Esq, 

VoL. III. By LEWIS W. CAVE, of the Inner Temple, Esq. 

VoL.IV. By JAMES EDWARD DAVIS, of the Middle Temple, Esq. 

Barristers-at-Law. 

VoL. V. By JOHN BLOSSETT MAULE, of the Inner Temple, Esq., Recorder of 
Leeds. 


The Publishers beg to state, that in consequence of the numerous 
and important changes in Magisterial and Parochial Law since the 
publication of the last edition of this work, this forthcoming edition 
will be entirely re-constructed and re-arranged ; and, much superfluous 
matter being retrenched, the whole will be contained in five volumes. 
The names of the gentlemen who have kindly undertaken to edit the 
work, under the superintendence ot Mr. Maule, will be a sufficient 
guarantee that it will become the most perfect Cyclopaedia of Magis- 
terial and Parochial Law hitherto ofiered to the Profession. 
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LIST OF 

LAW REPORTS AND TREATISES 

OFFERED AT REDUCED PRICES TO THE PROFESSION. 


The Reports are stated at the Bound Pidces, in best Law Calf, and quite new. 

The Treatises are in strong Boards, and also quite new. 

The Reduced Prices are for Cash, and without DiscownU 

Those Reports, excepting the current series, that have no Prices attached, are only 
to be had Second Hand, and at the Market Price. 

All the Reports are in Royal Svo., and in every case the best edition, except where 
otherwise expressed. 

The remaining stock of many of these Reports being small an early application is 
necessary to secure them at the present prices. 


Beports in the House of Lords. 


Puhlicution H'otff offh'cd 

Prtce in Calf. tn Calf. 

£ s. d. £ s. d. 


CoLLES, — W. HI. and Anno, 8vo. Dublin. 1 vol. . 

Brown, — 17 to 40 G. HI., by Tomlins. 8 vols 

Dow, — 53 to 58 Q. III. Second hand. 6 vols. 

Dow and Clark,— 8 G. IV. to 2 W. IV. 2 vols. . ..3 4 0 1 0 0 

Clark and Finnellt, — 2 W. IV. to 9 & 10 Viet. 12 vols. 

Maclean and Robinson, — 2 & 3 Viet. 1 vol. . . ..240 0160 

West, — 2 & 3 to 5 Viet. 1 vol. . . . . . .190 0 10 6 

Macqueen (Scotch Appeal Cases). 3 vols., and Vol. 4, Part 1 6 9 0 

House of Lords Cases. 11 vols 34 7 6 


Beports in the High Conrt of Chancery. 

Cart, — Mary, Eliz. & James I., 12mo. 1 vol 0 8 0 0 4 6 

Tothill, — Elizabeth, James I. and Charles I., 12mo. 1 vol. . 0 8 0 0 4 6 

Freeman, — Charles II., James II., W. III. & Anne, Second 

Bdition, by Hovenden. 1 vol. 1 1 6 0 6 0 

Vernon, — Charles II., James II., W. III., Anne, & G. I., Thii'd 

Edition, hy Havtuby. 2 vols 3100 100 

Peere Williams, — W. III., Anne, & G. I. & IT., Fifth Edition, 

by Monro, Lowndes, and Randall. 3 Vols. . . . 4 4 0 1 4 0 

Moseley, — 12 G. I. to 3 G. II., 8vo. Dublin. 1 vol. . . 

Talbot, Cases Temp. — 7 to 10 Q. IL, 8vo. Dublin. 1 voL .0 8 0 4 6 

Cox, — 28 to 36 G. III. 2 vols. . • , . . 

Eden, — 30 G. II. to 7 G. III. 2 vols. .... 

Ambler, — 11 G. IL to 24 Q. HI., Second EditioTt, by Blunt. 

2 vols 

Brown, — 18 to 84 G. III., Fourth Edition, by Eden. 4 vols. . 
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Veset, JuN.,— 29 to 62 G. HI., with Index, and Hovenden’s 

Notes. 22 vols. 

Veskt and Bkames, — 62 to 64 G. III. 3 vols 

Cooper, — 56 G. III. 1 vol 

Mebivale,— 66 & 67 G. III. 3 vols. 

SWANBTON,— 68 & 69 G. III. 3 vols 

Wilson, — 68 & 69 G. HI., 4 parts in 1 vol. . . . . 

N.B. — All that were published. 

Jacob and Walker,— 60 G. HL to 1 & 2 G. I V. 2 vols. 

Jacob,— 2 & 8 G. IV. 1 vol 

Turner and Russell, — 3 to 5 Geo. IV. 1 vol. 

Russell, — 6 to 9 G. IV. 4 vols., and Vol. 5, Parts 1 and 2 . 
N.B. — VoL 5 has never been completed. 

Russell and Mtlne, — 10 G. IV. to 1 A; 2 W. IV. 2 vols. 

Mtlne and Keene, — 3 to 6 W. IV. 3 vols 

Mylne and Craig, — 6 W. IV. to 4 & 6 Viet. 6 vols. . . 
Craig and Phillips, — 4 & 5 Viet. 1 vol. .... 

Phillips, — 6 to 11 Viet. 2 vols. 

Hall and Twblls, — 12 to 14 Viet. 2 vols 

Macnaghten and Gordon, — 12 to 16 Viet. 3 vols. . . . 

De Gex, Macnaghten and Gordon, — 16 Viet, to present time. 

8 vols 

Db Gex and Jones. 4 vols 

Db Gex, Fisher, and Jones. 2 vols., and Vol. 3, Parts 1 to 4 
, Jones, and Smith. 2 vols., and Vol. 3, Part 1 . 


Beports in the Bolls Court. 

Keen, — 6 W. IV. to 1 Viet. 2 vols. 

Beavan, — 34 vols. ...... 


Beports in the Vice-Chancellor of England’s Court. 

Simons and Stuart, — 2 to 7 G. IV. 2 vols. . . . . 

Simons,— 7 G. IV. to 12 & 13 Viet. 17 vols. 

Simons (New Series), — 13 & 14 to 15 & 16 Viet. 2 vols. . . 
Drewrt, — 16 Viet, to present time. 4 vols. 

- — and Smale. Vol. 1, and Vol. 2, Parts 1 to 4 . . 


Reports in Vice-Chancellor Sir Xnight Bmce’s Court. 

Younge and Collter, — 5 to 6 & 7 Viet. 2 vols. . 

CoLLTER, — 7 to 9 Viet. 2 vols. 

Db Gex and Smale, — 9 & 10 to 16 Viet. 6 vols. . 

Shale & Qippard, — 16 Viet, to 18 & 19 Viet. 3 vols. . . 

Gnrf ABD. 8 vols., and Vol. 4, Parts 1 to 5 • . 


Priblication 
Price in CcUf. 

£ s. d. 

Note offered 
inCa{f. 

£ 8 . d. 

30 17 

0 

10 10 0 

0 19 

6 

0 6 0 

4 16 
1 12 

6 

6 

1 10 0 
0 8 0 

1 13 

6 

0 9 0 


4 

2 

6 

1 

0 

0 

4 

2 

6 

1 

10 

0 

8 

16 

6 

2 

10 

0 

1 

4 

0 

0 

10 

6 

4 

16 

6 

1 

11 

6 

8 

10 

0 

1 

1 

0 

5 

18 

6 

2 

10 

0 

23 

5 

6 




9 

14 

6 




7 

1 

6 




5 

14 

0 





4 2 6 

0 18 0 

1 18 0 



3 

9 

0 

1 5 

0 

33 

11 

6 



3 

6 

0 

1 18 

0 

9 

0 

0 



4 

4 

0 




4 

0 

6 

1 

8 

0 

4 

8 

0 

1 

10 

0 

11 

6 

0 

6 

5 

0 

5 

9 

0 




9 

5 

6 





Beports in Vice-Chancellor Sir James Wigram, Sir 
Geo. Jas. Turner^ and Sir Wm. Page Wood’s Courts, 

Hark,— 6 to 14 & 15 Viet. 8 vols 16 4 0 10 0 

Hare,— 1851, 1862, and 1868. Vols. 9, 10, and 11 . .810 

Kat,— 1868, 1864. 1 Vol. . . . . . . 1 18 6 
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Kat and Johnson, — 1854 to 1858. 4 vols. 
Johnson, — 1859. Vol. 1 . . . . 

and Hemming. 2 vols. 

Hemming and Miller. 2 vols. . 


Publication 
Price in Calf - 
£ 9 . d . 
. 10 19 6 
. 2 17 0 
. 5 10 6 
. 5 10 6 


JVbw offered 
in Calf , 

£ 8 , d » 


Eeports in the Conrt of Queen’s Bench. 


Coke, — 14 Eliz. to 13 James I., New Edition, by Thomas 

& Fraser. 6 vols 

Yelverton, — 44 Eliz. to 10 James I., 8vo. Dublin. 1 vol. . 
Saunders, — 24 Charles IL, Edition, by Serjt. Williams 
and Justices Patteson & E. V. Williams, 1845. 3 vols. 
Freeman, — Charles II., James IL, W. & Mary, and Anne, 

Second Edition, by Smirke. 1 vol 

Levinz, — Charles II., James II., and W. & Mary, by Vickers, 

8vo. Dublin. 8 vols 

Strange, — 2 G. I. to 21 G. IL, Third Edition, by Nolan. 2 vols. 
Hardwicke, Cases temp., — 7 to 10 G. II., Second Edition, by 

Lee. 1 vol. 

Willes, — 11 to 82 G. II., 8vo. Dublin. 1 vol. 

Blackstone, W. — 1 to 20 G. HI., New Edition, by Elsley. 

2 vols 

Lofft, — 12 to 14 G. III., 8 VO. Dublin. 1 voL 

Cowpbr, — 14 to 18 G. IIL, 8vo. Dublin. 1 voL . . . 

Douglas, — 19 to 25 G. III. Fourth Edition, by Frerb and 

Roscoe. 4 vols 

Durnford and East, — 26 to 40 G. IIL, New Edition. 8 vols. 

East,— 41 to 53 G. III. 16 vols 

Maule and Selwyn, — 53 to 58 G. III. 6 vols. 

Barnewall and Alderson, — 58 G. IIL to 1 & 2 G. IV. 5 vols. 
Barnewall and Cresswell, — 3 to 10 G. IV. 10 vols. . . 
Barnewall and Adolphus, — 11 G. IV. to 4 W. IV. 5 vols. . 
Adolphus and Ellis, — 4 W. IV. to 4 Viet. 12 vols. 
Adolphus and Ellis (New Series), — 4 to 12 & 13 Viet. 15 


vols 

Adolphus and Ellis (New Series). Vols. 16, 17, and 18 

Ellis and Blackburn. 8 vols 

Ellis, Blackburn and Ellis. Vol. 1 

Ellis and Ellis. 2 vols., and Vol. 3, Parts 1 and 2 

Best and Smith. 6 vols . 

Dowling and Ryland, — 2 to 8 G. IV. 9 vols. 

Neville and Manning, — 3 to 6 W. IV. 6 vols. 

Neville and Perry, — 7 W. IV. to 1 Viet. 3 vols. 

Perry and Davison, — 1 to 5 Viet. 4 vols. . 

Gale and Davison, — 5 to 6 Viet. 8 vols. 

Davison and Merivalb, — 6 to 8 Viet. 1 voh 


26 vols. 


7 7 
0 8 

4 14 

1 9 

I 4 


2 9 


4 14 


8 12 

9 9 

22 3 

39 7 
8 16 

23 6 
3 0 
6 18 

16 11 


50 4 


0 

0 

6 

6 

0 


0 


0 


0 

0 

0 

6 

0 

0 

0 

0 

0 


6 


0 4 6 

1 10 0 
0 6 0 
0 10 0 


0 16 0 


15 0 

1 10 0 
3 15 0 

12 12 0 


8 0 


Bail Court Eeports. 

Dowling, — 1 W. IV. to 4 Viet, 9 vols. 19 10 0 

Dowling (New Series), — 4 to 5 & 6 Viet. 2 vols. . ..546 

Dowling and Lowndes, — 6 to 12 & 13 Viet. 7 vols. . .15 6 0 
Lowndes, Maxwell, and Pollock, — 13 & 14 to 14 & 15 Viet. 

2 vols. 470 

Bail Court Cases, Parts 1 to 4, in Parts . . . . 0 11 0 


8 5 0 
0 18 0 
3 10 0 

15 0 
0 5 0 
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LAW BOOKS PUBLISHED BY 


PublicoUion Now offered 
Price in Calf. in Cal/. 

£ 8, d* £ 8, d. 

Eeports in the Court of Common Pleas. 

Bridgman, Orlando, — C harles II., by Bannister. 1 vol. . . 

Blackstone, H. — 28 to 36 Q. III. 2 vols 3 0 0 0 15 0 

Bosanquet and Puller, — 36 to 47 G. III. 6 vols. . .. 7 3 0 1 15 0 

Taunton, — 48 to 59 G. III. 8 vols 1140 200 

Broderip and Bingham, — 59 G. III. to 1 & 2 G. IV. 3 vols. 

Bingham.— 3 G. IV. to 4 W. IV. 10 vols. . . . . 

Bingham (New Cases),— 4 W. IV. to 3 Viet. 6 vols. . . 11 7 0 2 10 0 

Manning and Granger, — 3 to 8 Viet. 7 vols 17 3 0 3 0 0 

Manning, Granger and Scott (or Common Bench), — 8 to 12 

& 13 Viet. 8 vols 19 7 6 4 10 0 

Manning, Granger & Scott (or Common Bench) — 13 Viet. 

to 20 Viet. Vols. 9 to 18 23 12 6 

Common Bench (New Series). 20 vols 56 18 6 

Harrison and Rutherfurd. Vol. 1, Parts 1 to 4 . . 0 19 6 


Eeports in the Court of Exchequer, Plea Side. 

Bdnburt, — 12 Anne to 14 G. II. 8vo., Dublin. 1 vol. ,.0 8 0 0 4 6 

Parker, — 80 Chas. II. to 6 G. III. 8vo., Dublin. 1 vol. . 

Anstruther, — 82 to 37 G. III. 8 vols. 

M'Cleland,-^ & 5 G. IV. 1 vol. 1156 0106 

M'Cleland and Younge— 5 & 6 G. IV. 1 vol 1130 0106 

Youngk and Jervis, — 7 to 11 G. IV. 8 vols. . . . 5 3 6 1 11 6 

Crompton and Jervis, — 11 G. IV. to 1 & 2 W. IV. 2 vols. .3 9 6 1 5 0 

Crompton and Meeson, — 2 to 4 W. IV. 2 vols. . ,.4 2 6 1 10 0 

Crompton, Meeson and Roscoe, — i to 6 W. IV. 2 vols. .450 
Meeson and Welsby, — 6 W, IV. to 10 Viet. 17 vols. . . 36 6 0 12 12 0 

Exchequer Reports, The (by Welsby, Hurlstone, and 

Gordon). 11 vols. 27 14 6 12 12 0 

Hurlstone and Norman. 7 vols 18 5 6 

and Coltman. 3 vols., and Vol. 4, Parts 1 and 2, 9 2 6 


Reports in the Conrt of Exchequer, Equity Side. 

'\VI^so^’, — 67 G. III. $ewed. Part 1 060 010 

N.B. — The only part published. 

Daniell, — 57 to 59 G. III. 1 vol. ... ... 

Younoe,— 11 G. IV. to 1 W. IV. 1 vol 1180 0100 

Younqe and Collyer, — 4 W, IV. to 5 Viet. 4 vols. ,. 7 18 0 2 0 0 


Eeports at Nisi Prius. 

Peake,— 30 to 52 G. HI. 2 vols. 1 13 0 0 16 0 

Espinasse, — 33 to 47 G. III. 6 vols. in 3 

Campbell, — 48to56G. III. 4 vols. ... .430 

Starkie, — 57 G. III. to 3 G. IV. 2 vols., and VoL 3, Parti . 

N.B.— Vol. 8 was never completed. 

Ryan and Moody, — 4 to 7 G. IV. 1 vol 16 6 

Moody and Malkin, — 8 G. IV. to 1 W. IV. 1 vol. . . , 1 12 6 0 7 6 

Moody and Robinson, — 1 W. IV. to 7 & 8 Viet. 2 vols. 

Carrington and Payne, — 4 G. IV. to 4 Viet. 9 vols. .. 16 7 0 6 10 0 
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Pvhlieation Now offered 
Price in Calf. m Ccdf. 

£> 8. d. £, 8. d, 

Careington and Marshman, — 8 to 6 A 6 Viet. 1 vol. . . 1 17 0 0 12 0 

Carrington and Kirwan, — 6 to 13 Viet. 2 vola. . ..516 1 12 0 

Carrington and Kirwan, — ^Vol. 3, Parts 1 and 2 . . .0196 

Vol. 3, Part 2 is the last part published at this date. 

Foster and Finlason, — 4 vols. 11 12 0 


Reports before the Privy Council. 

Knapp, — 11 G- IV. to 6 & 7 W". IV. 3 vols 4 4 0 1 15 0 

Moore. 14 vols., and Vol. 15, Parts 1 and 2 . . . . 27 19 0 

Moore (New Series). 2 vols., and Vol. 3, Part 1 . . . 4 13 0 

Moore, East India Appeals. 9 vols., and Vol. 10, Part 1 . . 18 12 0 


Reports in the Ecclesiastical Conrta 

Phillimore, — 49 G. III. to 1 & 2 G. IV. 8 vols. . , . 

Addams, — 2 to 7 G. IV. 2 vols., and Vol. 3, Part 1 . .3110 0180 

N.B. — Vol. 3 was never completed. 

Haggard, -8 G. IV. to 3 & 4 W. IV. 3 vols. and Vol. 4, Parts 1 

and 2 8 13 0 2 10 0 

N.B.— Vol. 4 was never completed. 

CuRTEis, — 5 W. IV. to 7 & 8 Viet. 3 vols 8 3 6 2 10 0 

Hobertson, — 7 to 13 & 14 Viet. Vol. 1 and 2, Part 1 ..2180 100 

Robertson, — 14 & 15 Viet. Vol. 2, Parts 2 and 3 . .18 6 

N.B. — Vol. 2 is not yet complete. 

Deane and Swabey. 1855-7. Vol. 1 . , . . 1 10 0 


Reports in Bankruptcy. 

Rose, — 50 to 56 G. III. 2 vols 2150 0100 

Deacon and Chitty,^ — 2 to 5 W. IV. 4 vols. , . ..4180 100 

Deacon, — 5 W. IV. to 3 Viet. 4 vols. 6180 100 

De Gex, — 8 to 11 & 12 Viet. 1 vol 240 0 12 0 

De Gex, Macnaghten and Gordon, — 15 Viet, to present 

time. 9 pai-ts 1170 

De Gex and Jones. Parts 1, 2, 3, and 4 , . . .14 6 

De Gex, Fisher and Jones, — Parti 0 6 0 

De Gex, Jones and Smith, — Part 1 0 7 6 


Reports of Railway and Canal Cases. 

Nicholl, Hare, Carrow, Oliver, Bevan, and Lefrot. 7 vols. 18 1 0 


Reports of Election Cases. 


Peckwell, — 43 to 47 

G. TIL, 8vo. 2 vols. 

2 

1 

0 

0 

10 

0 

Corbett and Daniel,- 

—59 G. III., 8vo. 

1 voL . 

0 

16 

6 

0 

5 

0 

CoCKBURN and Rowe,- 

— 2 & 3 W. IV.. 8vo. 1 vol. 

1 

9 

6 

0 

7 

6 

Knapp and Ombler,— 

-4 & 5 W. IV., 8vo. 

1 vol. 

1 

5 

6 

0 

7 

6 

Barron and Austin,- 

-5 & 6 Viet, 8vo. 

1 vol. 

1 

16 

6 

0 

15 

0 

Barron and Arnold,- 

— 6 to 9 Viet, 8vo. 

1 vol. 

2 

1 

6 

0 

15 

0 
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Publication Uoto offered 
Price in Cal/. in Calf. 

* £ 8, a, £ 8, d. 

Beports of Magietrates* Cases. 

Dowling and Kylaot, — 2 to 8 G. IV., 8vo. 4 voIb. 

Manning and Rtland, — 8 G. IV. to 1 W. IV., 8vo, 2 vols., 

and Vol. 8, Part 1 

AU publiahed. 

Nbvilb and ^Manning, — 8 to 6 W. IV., 8vo. 3 voIb. 

Nbvilb and Perry,— 7 W. IV. to 1 Viet., 8vo. Parts 1 and 2 
N.B. — All the parts published. 

C ARROW, Hamerton and Allen (New Sessions Cases), — 7 & 8 

to 14 A 15 Viet. 3 vols., and Vol. 4, Parts lto 4. .826 2 10 0 

N.B. — ^AU the parts of Vol. 4 -which are published. 


Crown Cases. 

.Lewin’s Crown Cases on the Northern Circuit, 1822 to 

1838, 12mo. 2 vols 

Temple and Mew’s Criminal Appeal Cases, — 1849, 1852, 

8vo. 1 vol 176 0 10 6 

Denison, Crown Cases Reserved, — 1844 to 1851. 2 vols. . 8 12 0 
Dearsly, ditto 1862 to 1856. 1 vol. ,256 

Dearsly and Bell, ditto 1856 to 1857. 1 vol. .266 

Bell, ditto 1858 to 1860. 1 vol. .17 0 

Leigh and Cave, ditto Vol. 1 . . . . 2 11 0 


Beports in the Probate and Divorce Conrts. 

SWABBT and Tristram, — 3 vols., and Vol. i, Part 1 . . . 8 13 0 
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TREATISES, BOOKS OF PRACTICE, &c. 


Angell on the Law of Carriers of Goods and Passengers by 

Land and Water, 8vo. 1849 

Ashley’s Practice of Attachment in the Mayor’s Court, 
London, Second Edition^ 8vo. 1819 

Bell’s Law of Husband and Wife, 8vo. 1849 
Blackstone's Commentaries, Twenty-first Edition, by Har- 
grave, Sweet, Couch, and Welsby, 8vo. 1844. 4 vols. 

Bright on the Law of Husband and Wife, royal 8 yo. 1849. 

2 vols. 

Burke’s Celebrated Trials connected with the Aristocracy and 
with the Upper Classes of Society, 8vo. 1851. 2 vols. . , 

*** Vol. 2 may be had separately. 


Crabb’s Law of Real Property, 8vo. 1846. 2 vols. 

Crabb’s Digest and Index of all the Statutes from Magna 
Charts to end of the Sess. 9 & 10 Viet. 8vo. 1841 — 1847. 
4 vols 

Crisp’s Conveyamcer’s Guide, Third Edition, post 8vo. 1835 . 

Dwarris’ General Treatise on Statutes, Second Edition, 8vo. 
1848 

Fearne on Remainders and Executory Devises, Tenth Edition, 
with an Original View of Executory Interests in Real and 
Personal Property, &c., by Josiah W. Smith, 1844. 2 vols. 

Fry’s Report of the Case of the Canadian Prisoners. 1839, 
sewed 

Irving’s Introduction to the Study of the Civil Law, Fourth 
Edition, 8vo. 1847 ........ 

Matthews’ Digest of the Criminal Law, 12mo. 1837 

Merewether and Stephen’s History of Boroughs and Muni- 
cipal Corporations. 1835. 3 vols. 

Phillipps on the Law of Evidence, Tenth Edition, by Phillipps 
and Arnold. 1852. 2 vok 

Platt’s Treatise on the Law of Leases. 1847. 2 vols. . . 

Sanders’ Essay on Uses and Trusts, FifUi Edition, by Sanders 
and Warner, 8yo. 1843. 2 vols. 

Sanders’ Orders in Chancery from the Earliest Period, Svo. 
1845 

Saunders on Pleading and Evidence, Second Edition, by Lush, 
1861. 2 vols. 


P-fiblication 
Price in Bds. 

£ 8 , d . 

Now offered 
in Bds. 

£ S , d . 

1 

5 

0 

0 10 

0 

0 

7 

6 

0 

5 

0 

0 

18 

0 

0 10 

0 

3 

3 

0 

1 

5 

0 

2 

10 

0 

1 

10 

0 

1 

12 

0 

0 

16 

0 

1 

10 

0 

1 

0 

0 

2 

18 

0 

1 

10 

0 

6 

6 

0 

3 

3 

0 

0 

7 

6 

0 

5 

0 

1 

10 

0 

1 

0 

0 

2 

4 

0 

1 

5 

0 

0 

6 

6 

0 

3 

0 

0 

9 

0 

0 

5 

0 

0 

16 

0 

0 

6 

0 

4 

14 

6 

0 

12 

0 

2 

16 

0 

1 

U 

0 

o 

10 

0 

1 

10 

0 

1 

12 

0 

1 

0 

0 

2 

10 

0 

1 

5 

0 

3 

13 

6 

2 

0 

0 
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Taylor’s Book of Rights, 12ino. 1833 

Watkins’ Principles of Conveyancing, Nvhth Edition, by 
White, 8vo. 1845. 

Worthington’s General Precedent for Wills, Foiirih Edition, 
12mo. 1842 . . 

WooLRTCH on the Law of Waters, including Rights in the 
Sea, Rivers, Canals, &c., Seamd Edition, 8vo. 1851 
WooLRYCH on the Law of Legal Time, 8vo. 1851 
WooLRYCH on the Public Health Act, 12mo. 1848 . . . 


Publication 
Price in Bdtt, 
£• 8. d. 
0 6 6 

0 18 0 

0 15 0 

0 18 0 
0 7 6 

0 5 0 


Novf offered 
in £da. 

£ 8. d 

0 4 0 


0 7 0 


0 5 

0 10 > 

0 4 » 

0 2 ' 


BRADBrnV, CYANS, A>1> CO., 1 RINTERK, •WHiriFUlARS. 




CtowiBe Precedents of WiDs. Second lk£itm. ' 

Goli^ebe with an Introductory Essay on tbe Law of Wills, lidapted 

m Maaai^ hr ihrt ready use of Solicitors. By Jambs TrailXi Chuistie, 
E»q,, of the Middle l^inpfe, Barrister-at-Law. 12mo. Price 15s. clotk. 1857. 

YtxTi ihflty on Waste, Nui|(N|c$ and Trrapass. 

All Essay oa Waste, JNuisance and/Pf^ass, chiefly with reference to Remedies 
in J^Sgfuiiy treating of we Mines, Lights^ Water^ Support, the 

VoMtmeHm Work^^e.^ Bv Geo, V. Yool, M.A., of Lincoln’s 

Inn, Barrister-at-Liw^ late Fellow o? Trinity College, Cambridge. 8vo. 
Price 10s. QcL doth. 1863. 

Smith’s Mer^tile Law. Seventh Edition. 

A Compendkim of Mercantile Law. Bj' John William Smith, Esq., 31 ' 
the Inner Temple, Barrister-at-Law. Seventh Edition, by G. M. Dowdbswbll, 
Esq., of the Inner Temple, Barrister-at-Law. Royal 8vo. Price 1/. 10i». 
cloth. 1865. 

Smith’s CJohn Wm.) Law of Contracts. Fourth Edition. 

By J. G. Malcolm. In 1 vol. Ded^ 8vo. Price I6s. cloth, 1865. 

Plltli#Action at Law. Ninth Edition. By Prentice. 

An Elementary View of the Proceedings in an Action at Law. By John 
William Smith, Esq., late of the Inner Temple, Barrister-at-Law j Author 
A ptf /* Leading Cases,” A Compendium of Mercanti^e Law,” &c The 
S?SSii§pftllWriBp%dftpted to the Present Practice. By Samuel Prentice, 
Esq., Barrister-at-Law. 12mo. Pritse 12«. 1865. 

WeetlaJce’s Conflict of Laws. 

A Treatise on Private Internarional Law, or the Conflict of I 41 W 8 , with 
Principal Reference to its Practice in the English and other Cognate Systems 
of Jurisprudence. By John Westlaee, of Lincoln’s Inn, Esq., Barrister- 
at-Law, and Fellow of Trinity College, Cambridge. In 1 vol. 8vo. Price 
12^, cloth, 1858. 

*• A work that wil] he « permanent addition to legal literature It ih not a mere compUation. bat an 
or^tlnal triatiae, which the student will read with profit, and tbe practitioner coaault with advautage 
Law Times, Hay 28, 18fl9. 

Baker’s Law of Boiials. Third Edition. 

The Laws rdating to Burials ; with Notes. Forms and Practical Instructions. 
By Thomas Baker, Esq., of the Inner Temple, Barrister-at-Law (of the 
Burial Acts Office). Third Edition, including the Statutes of the Prestmt 
Session, and the Scotch and Irish Acts. 12mo. Price 7«. (ki. cloth. 1863. 

Tndar’a Leading Cas% on Mercantile and Maritime Law. 

A Selecrion of Leading Cases on Mercantile and Maritime Law, with Notes. 
By OwBir Datirs Tudor, Esq., Barrister-at-Law. In 1 vol. Royal 8vo. 

(Second EdUUm in ike Press.) 

Weodfldl’a Law of Landlord and Tenant. 

A Pnietical Tieaf^ on the Law of Landlord and ll'enant, by Woodpall. 

ninth Edition, greatly altered and Enlarged ; with a full Collection of 
Fmptill^^aad Fonp of Procedtore. By W. R. Cole, Esq., of the Middle 
Temple, zhiitristef-et-Law* 1 thick vol. Royal 8vo, 1/. IBs, doth. 1807- 




LAW BOOKS HjJBLlSttED BY 


Ocmoifle Precedents of WiUs. Seoimii EdiM(m. 

Ck>6i^ ^Feeedeots with an Introdnctory Essay on the Law of Wills, adapted 
itsii Mamidl for ready use of Solicitors. By Jambs Tbaill Ckbistib, 
Baq., of the Middle Temple, Barrister-at-Law. 12mo. Price 16«. cloth. 1857. 

l^l’s on Waste, Nuist^e^ and Trrapass. 

Ab Essoy on Wi^te, Nuisance and Trespass, chu fly with reference to Remedies 
in JBgfZtiiy treatSng of ^e Law qf Mines, Lights^ Water, Support, the 

ConetrucHm Work ^^ c .' By Gbo. V. Yool, M.A., of Lincoln’s 

Inn, Barrister-at-Lti^ late Pellow of Trinity College, Cambridge. 8vo. 
Price 10s. 6d, cloth. 1863. 

Smith’s Mercantile Law. Seventh Edition. 

A Compondiuni of Mercantile Law. By John William Smith, Esq., S' 
the Inner Temple, Barrister-at-Law. Seventh Edition, by G. M. Dowdkswkli., 
‘Esq., of the Inner Temple, Barrister-at-Law. Royal 8vo. Price 1/. 105. 
cloth. 1865. 

SmiUi’s (John Wm.) Law of Contracts. Fourth Edition. 

By J. G. Malcolm. In 1 vol. Derdy 8vo. Price 16s. cloth. 1865. 

H^^^Action at Law. Ninth Edition. Prentice. 

An Elementary View of the Proceedings in an Action at Law. By John 
William Smith, Esq., late of the Inner Temple, Barrister-at-Law ; Author 
** Leading Cases,’^ “A Compendium of Mercantife Law,” &c The 
‘ EjpSiK' ilMMfi%dapted to the Present Practice. By Samubl Pbentice, 
Esq., Barrister-at-Law. 12mo. Price 12#. 1865. 

Westlake’s Conflict of Laws. 

A Treatise on Private International Law’, or the Conflict of Laws, with 
Pfincipai Reference to its Practice in the English and other Cognate Systems 
of Jurisprudence. By John Westlake, of Lincoln’s Inn, Esq., Barrister- 
at-Law, and Fellow of Trinity College, Cambridge. In 1 vol. 8vo. Price 
12#, cloth. 1858, 

“ A work tbai will be w permanent addition to legal literature. It is not a mere compilation, but an 
ordinal txaatUe, whiejv the student will read with profit, and the practitioner cousult with advantage 
Late Times, May 28, 1858. 

Baker’s Law of Burials. Third Edition. 

The Laws relating to Bui’ials ; with Notes, Forms and Practical Instructions. 
By Thomas Baker, Esq., of the Inner Temple, Barrister-at-Law (of the 
Burial Acts Office). Tiiird Edition, including the Statutes of the Present 
Session, and the Scotch and Irish Acts. 12rao. Price 7#. Od. cloth. 1863. 

Tudor’s Cases on Mercantile and Maritime Law. 

A Seltection of Leading Cases on Mercantile and Maritime Law, with Notes, 
By OwTBir Batiks Tudob, Esq., Barrister-at-Law. In 1 vol. Royal 8vo. 

(Second Edition in the Press,) 

Woed&U’e Low of Landlord and Tenant. 

A Ppaorical Tieadse on the Law of Landlord and 't'enanti by Woodpall. 
Tim ninth Edition, greatly altered and Enlarged ; with a full Collection of 
Forms of Procedure. By W. R, Colk, Esq*, of the Middle 
T6»i|tle, ifciristdi’-rtt-Law, 1 thick vol. Royal 8vo. U. 16«. cloth. 1867* 







